
RESPONSE FROM THE SCOTTISH PARLIAMENTARY STANDARDS 
COMMISSIONER 
 
Introduction 
 
I am grateful for the opportunity to give my views to the Standards, Procedures and 
Public Appointments Committee in relation to its review of Section 8 of the Code of 
Conduct for Members. 
 
The primary purpose of Section 8 of Volume 2 as it stands appears to be to give 
guidance to Members, their staff and others on the respective roles of, and 
interactions between, constituency and regional Members, in the interests of 
promoting efficiency and avoiding conflict.  However, the current content goes 
beyond this, e.g. in providing a ground and a route (to the Presiding Officer) for 
complaint about the level and quality of service provided by a Member to a 
constituent, so the current heading is potentially misleading. 
 
In my view, the inclusion of key principles in Section 8 is inconsistent with the overall 
approach taken by the Standards and Public Appointments Committee when it 
reviewed and altered the Code in Session 2.1  In that exercise the Committee’s 
approach was to separate out enforceable rules from, on the one hand, overarching 
principles and on the other hand, guidance and explanatory material.   An anomaly 
was therefore created when the Section (2.4) of the previous Code placing a duty on 
Members “… to be accessible to the people of the areas for which they have been 
elected to serve and to represent their interests conscientiously” was removed from 
the Code proper and put in the introductory  Volume 1 of the new Code while the 
same duty was permitted to remain as a key principle in Section 8 of Volume 2 of the 
new Code.  A consequence was that complaints about level and quality of service 
are now routed to the Presiding Officer, along with other Section 8 complaints, rather 
than to me. 
 
The current text arguably also has insufficient separation of enforceable rules from 
guidance.  To give one example, Section 8.9.3 “strongly discourages” Members from 
identifying party affiliation on stationery provided out of public funds.  It is not 
immediately clear if this is an enforceable rule or simply advice.   
 
I will now address the specific questions asked. 
 
Should constituents be able to complain about the level of service or 
performance of their MSP?  If so, why? 
 
This is an issue on which I have commented in a number of my annual reports.   
Early on in my appointment, I paid a visit to Sir Philip Mawer, then Parliamentary 
Commissioner for Standards at Westminster, to find out about his role and practice.  
One of the things that struck me was that his remit was different from mine in that it 
did not include a Member’s decision on how to handle a constituent’s case.  By 
contrast, a substantial proportion of the complaints I was dealing with were 
essentially about the level and quality of service provided by MSPs.  I was impressed 

                                                      
1 Standards and Public Appointments Committee 2nd Report 2007 (Session 2). 



by the argument used to justify the Westminster approach on this issue, which was 
that, as an elected Member of Parliament, it was for the Member and the Member 
alone to decide how to handle his or her constituent’s matters.  The proper 
procedure for expressing dissatisfaction was via the ballot box. 
 
I have since been able to reflect further on my own experience.  Over 4 years, 
2003/04 to 2006/07, exactly half of all complaints (54 out of 108) included a 
complaint about level and quality of service (based on the duty mentioned above, 
which was in the principles in Section 2 of the previous Code in use prior to May 
2007).  In one third of cases this issue was combined with another complaint; in two 
thirds it was the only issue complained of. 
 
Such complaints were problematic from a number of points of view.  In my annual 
report for 2003/04, I noted that people vary considerably in their expectations of what 
an MSP can reasonably do for them.  I said also that such complaints are difficult to 
judge in that there is no job description for an MSP or rules, e.g. about answering 
correspondence within a set time, which would help me to reach a judgment on 
accessibility or conscientious representation. 
 
 commented further in my annual report for 2004/05: “Arguably, the system in which I 
play a part was set up primarily to prevent and detect corruption and to encourage 
openness in making known interests, currently mainly financial ones, which might 
influence political actions, rather than to police the quality and quantity of Members’ 
services to constituents.” 
 
In practice, almost all such complaints failed the admissibility test, usually because 
initial investigation had found them to lack sufficient substance as to warrant further 
investigation.  In other words, the evidence was that the Member had made a 
reasonable (or indeed a praiseworthy) attempt to act for the constituent, although the 
constituent was not satisfied; or that the Member had a good reason for declining to 
act on a matter (e.g. it was a reserved matter, or the constituent’s expectations of 
action were wholly unrealistic). 
 
On the other hand, one complaint in 2004/05 proceeded to full investigation and 
resulted in a conclusion that there had been a failure to provide conscientious 
representation.2  No sanctions were imposed on the Member. 
 
On the basis of the above, my answer is that constituents should not be able to 
complain about the level of service or performance of their MSP through the 
Parliamentary Standards procedure, either to me or to the Presiding Officer.  That 
process should be kept for its primary purpose of regulating conduct and preventing 
corruption and non-disclosure of financial interests.  There are two other ways in 
which constituents could register their displeasure about perceived poor service (as 
well as communicating this directly to the MSP).  One is through the democratic 
electoral process.  The other is by complaining to the leader of the relevant political 
party.  The second route is that bit more relevant in Scotland, with a list system in 
which parties as well as voters may determine the individual elected.   
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The above deals with the second, third and fifth questions as well. 
 
Whose wishes should take precedence in relation to case work – the wishes of 
the constituent or the MSP and why? 
 
One of the key principles in Section 8.2.1 is: “The wishes of constituents and /or the 
interests of a constituency or locality are of paramount importance.”  As a bald 
statement out of context, this is quite hard to interpret.  In my experience it can be 
used by complainers to assert that a Member is bound to undertake whatever action 
the constituent wants, because “the wishes of the constituent are paramount”.  I 
assume that the intended context is that of the overall section i.e. in trying to sort out 
the issue of multiple MSPs for a region, as in determining which of 8 possible MSPs 
should take on an issue for a constituent – the constituent’s wishes are the most 
important factor.  This meaning is supported by Para. 8.3.1. 
 
That same paragraph contains another hostage to fortune, in saying that “…they 
[constituents] also have the right to expect an MSP to take on a case though the 
MSP must be able to judge how best to do so.”  This appears to preclude the 
possibility that an MSP might justifiably decline to take on a case. 
 
In my view, while it is right that there will be a general expectation that an MSP will 
take on a constituent’s case, the Member needs to be able to exercise reasonable 
discretion in whether to do so or not.  There could be circumstances in which the 
constituent seeks action which the Member considers unreasonable and which might 
reflect badly on the standing of the Member if undertaken: or the Member may be 
aware that the constituent remains dissatisfied after receiving assistance up to a 
point from the 7 other available MSPs; or where the constituent asks the Member to 
advocate an issue in a way which is opposite to a strong position which the Members 
already occupies publicly.  
 
I don’t think the concepts of “precedence” or “paramountcy” are helpful.  The 
Member is there to serve constituents as far as he or she is able and should 
generally be expected to respond to the wishes of constituents but should be allowed 
to exercise reasonable judgment as to whether or not he or she can take on a 
particular case or issue. 


