
RESPONSE FROM THE SCOTTISH PARLIAMENTARY STANDARDS 
COMMISSIONER 

 
DRAFT REVISED SECTION 8 OF THE CODE OF CONDUCT FOR 

MEMBERS OF THE SCOTTISH PARLIAMENT 
 
Introduction 
 
1.  I am generally content that the draft revisions deal effectively with issues 
that I raised in my original written evidence to the Committee dated 4 January 
2008.  I support the general approach taken by the Committee.  
 
Section 8.1 Dealing with individual constituents’ cases 
 
Paragraph 8.1.1.  I think it would make for a clearer rule if the 3rd sentence 
were recast as follows: “It is expected that each member will take on a case 
when approached unless there is a sound reason for the member to decline 
the constituent’s case e.g. ….”.  I would also suggest adding the words “and 
why” to the end of the final sentence, i.e. the member should provide a reason 
for not taking on the case. 
 
Paragraph 8.1.2.  I think it is worth stating the idea that the MSP should have 
some discretion in how to handle a case.  This could be done by adding to the 
end of the statement the words: “before using his or her own judgement in 
deciding how best to proceed”. 
 
Paragraph 8.1.3.  This largely repeats the second sentence of paragraph 
8.1.1.  Some rationalisation could be achieved.  
 
Paragraph 8.1.6.  It is useful to remind members of the requirements of the 
Data Protection Act 1998; I included a section on this in my annual report for 
2005/2006 in relation to issues raised by a case.   However I question the 
appropriateness of doing it here, in the mandatory section of the Code.  I can 
see potential confusion arising: 
(1) Are complaints about alleged breaches of the Data Protection Act in 
relation to a constituent’s data to be pursued by the Information 
Commissioner or the Presiding Officer?  
(2)  Volume 2 of the Code, in section 7.2.1 already has a requirement to 
respect individual privacy.  Complaints under that section would be made to 
me.  Therefore, if a constituent complains that his or her privacy has been 
breached by a member, does that go to the Presiding Officer under 8.1.6 or 
the Standards Commissioner under 7.2.1? 
 
I should point out that there is already a requirement to uphold the law in the 
general principles in Volume 1 (3.1.3).  It is not clear why the Data Protection 
Act amongst all possible laws should be selected for inclusion in the 
mandatory requirements of Volume 2. 
 
A solution would be to include guidance on privacy and the Data Protection 
Act in Volume 3 in relation to section 7.2.1 of Volume 2.  This would permit 

 1



some expansion on what is provided here.  For example the current text could 
be criticised, where it says that the agreement of the constituent is required, 
for not specifying whether that consent need be explicit or implied. 
 
In my annual report section in 2005/2006 I said:  
“30. The UK Parliament passed subsidiary legislation in 20021 specifically 
dealing with cases where elected members were undertaking action on behalf 
of a constituent or had written to other organisations seeking information in 
relation to a constituent who had raised an issue with them.  This followed the 
expression of concern by members that the requirements of the DPA were 
unduly hampering them from carrying out constituency casework. The order 
permits the disclosure of sensitive personal data in certain circumstances 
associated with the member’s work as a representative without the need for 
explicit consent. 
31. The Information Commissioner issued guidance in 20042 in relation to this 
Order, and this guidance also contains a section on non-sensitive personal 
data and the acceptability of implied consent. 
32. While the above material in relation to the DPA applies to all elected 
representatives in the UK, the Scottish Parliament has also issued specific 
guidance to Members on the DPA. This is available on the Parliament 
intranet. It includes guidance on data use consent forms and the use of 
statements on Members’ websites on how constituents’ data might be used.” 
 
It might be helpful for some of this to be included in guidance material in 
Volume 3. 

                                            
1 The Data Protection (Processing of Sensitive Personal Data) (Elected Representatives) 
Order 2002.  S.I. No 2905. 
2 Disclosures to Members of Parliament carrying out Constituency Casework.  Information 
Commissioner, 20 April 2004.  
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