
HER MAJESTY’S GOVERNMENT (DEPARTMENT OF HEALTH)  
 
This submission is made in respect of health professional regulation - question 11 of the 
Call for Written Evidence.  
 
The Department are aware that questions on this issue have arisen during legislative 
consent proceedings and so we are grateful for the opportunity to draw to the Committee‟s 
attention the UK Government‟s intentions in this area. We believe that this will supplement 
the position as set out in the Command Paper accompanying the Bill, as well as the Bill 
itself.  
 
Background  
The Scotland Act 1998 provides that the regulation of certain health professions (specified 
in Head G of Schedule 5 to the Act, is a subject matter that is reserved to the Westminster 
Parliament. Since Royal Assent of that Act, the regulation of any health professions not 
covered by the relevant provision has been a devolved matter and so falls within the 
legislative competence of the Scottish Parliament. The Westminster Parliament is, 
therefore, unable to introduce legislation to regulate such professions without such 
legislation also being approved by resolution of the Scottish Parliament.  
The Calman Commission took evidence about how this mixed economy worked in practice. 
Evidence was given to the Commission by Royal Colleges, a professional body, a 
regulatory body and the Council for Healthcare Regulatory Excellence (CHRE) who have 
statutory powers to oversee the activities of the health regulators. The Commission 
recommended that the regulation of all health professions, not just those specified in the 
Scotland Act 1998, should be reserved.  
 
Scotland Bill  
The purpose of Clause 13 of the Bill is to deliver the Calman Commission recommendation 
in this area. This clause amends provisions in Head G of Sch.5 to the Scotland Act 1998 to 
provide that the regulation of the health professions is a matter fully reserved to the 
Westminster Parliament. That is, the effect of this clause is that the regulation of those 
health professions that are currently within the competence of the Scottish Parliament is a 
subject matter that is now completely reserved to the Westminster Parliament, and that the 
subject matter of the regulation of any new health profession that in future become subject 
to statutory regulation is to fall within the competence of the Westminster Parliament. 
Clause 13 does not affect the regulation of social care workers in Scotland, and so the 
subject matter of the regulation of the social work professions in Scotland will remain a 
devolved matter that is within the competence of the Scottish Parliament.  
 
Practical problems the recommendation seeks to address  
The Department set out its position on the difficulties that the mixed economy of devolved 
and reserved regulation poses. In summary this was that:  

• the regulation of the health professions is best done on a consistent UK wide basis 
to guard against adoption of different regulatory frameworks in the different parts of 
the UK and facilitate free movement of workers;  

• full reservation avoids duplication of civil servant, legal, and Parliamentary resource 
because, under the present system, where legislation touches on matters within the 
competence of the Scottish Parliament there is a requirement (under affirmative 



procedures) for the Order to be debated both by the Scottish Parliament and the 
Westminster Parliament;  

• where Orders are required to be debated in both Parliaments there is an increased 
risk of threat to delivery. This effectively gives rise to a risk of an Order falling in the 
Scottish Parliament, and led to the need to separate out legislative proposals and 
place them into devolved and reserved orders to mitigate against this risk – even 
though the subject matter (e.g. regulation of the health professions) is broadly the 
same;  

• the current arrangements also give the Scottish Parliament considerable influence 
over the regulation of the health professions that are reserved matters. As an 
example, „fitness to practise‟ rules relating to the operation of the Health 
Professions Council (which regulates 15 professions, only 2 of which are devolved) 
are subject to negative resolution procedures in both the Scottish and Westminster 
Parliaments. As it is desirable to have only one set of such rules and so, in practice, 
the involvement of the Scottish Parliament in the laying process gives it a degree of 
influence over the regulation of health professions which are reserved matters. 
Once again, resources used to review the lawfulness of such rules are duplicated in 
the relevant Scottish and UK Government Departments.  

 
The evidence of CHRE echoed and expanded upon the Department‟s views. CHRE pointed 
out the risk of the fragmentation of standards which devolution poses, and the detrimental 
impact that this could have on freedom of movement of healthcare professionals. CHREs 
conclusion, which the Department would concur with, was that:  

“It does not seem [to us] that devolved regulation would bring any clear advantages to 
patients, professionals or employers or improve the efficiency or effectiveness with 
which regulatory activities are carried out.”  

 
CHRE are acknowledged experts in the field of health professions regulation and have 
advised Ministers in all four countries in the UK on health regulatory matters. The 
Department would commend their views as being authoritative and highly persuasive. A 
(then) health regulatory body, the Royal Pharmaceutical Society (RPSGB), also gave 
evidence to the Commission. Until September 2010 the RPSGB was the regulator for the 
pharmacy professions in Great Britain. The regulation of pharmacists is a reserved matter, 
whilst the regulation of pharmacy technicians is devolved. The views of the RPSGB, 
therefore, provide a valuable insight into the benefits or otherwise of a mixed economy of 
regulation. Their evidence, which again the Department would agree with, makes it clear 
that:  

“In order to provide the same level of protection to all citizens it is important that the 
same standards are in operation throughout Great Britain. We strongly support 
retention of regulation across Great Britain to ensure consistency of decision making 
but recognise that GB and UK regulators must be sensitive to the needs of each 
country and understand the differences in organisational structures and professional 
practice. For these reasons we see no advantage in devolving the reserved 
arrangements for pharmacy regulation…” .  

 
Benefits of re-reservation  
Both CHRE and the RPSGB set out clear benefits of a fully reserved approach to the 
regulation of the health professions which, again, the Department would concur with, 
including that:  



• CHRE research shows that patients, the public and health professionals across the 
UK held shared expectations of how regulation should operate. The Department 
believes that a consistent, reserved approach to regulation is beneficial in this 
regard;  

• In turn, this supports free movement of professionals which is of benefit for citizens in 
all parts of the UK;  

• A consistent regulatory framework avoids what CHRE describes as the currently 
“incoherent” mix of reserved and devolved powers and legislation;  

• The expectations across the UK as to the qualities of a good health professional do 
not vary across the healthcare systems in each part of the UK. Therefore, this 
indicates that there is no reason for regulation to be devolved in order to ensure 
high standards of care across each country. The Department is of the belief that 
there is no compelling evidence to suggest that the majority reserved system has 
led to negative outcomes for Scottish health professionals, employers, patients, and 
the public. There is also, therefore, no compelling evidence to suggest that 
reservation has failed to take account of the differing needs of each part of the 
United Kingdom, including Scotland. For example, the General Medical Council 
(GMC) has done considerable work in Scotland regarding their proposals for 
revalidation. The GMC is a reserved body and regulation of medical professionals 
is a reserved matter.  

 
The vast majority of the health professions are reserved. The system clearly works. 
Therefore, the question is whether the devolved nature of the very small number of 
devolved professions adds value to the system. For the reasons above we believe it does 
not, and indeed leads to duplication of resource and time in both England and Scotland.  
 
Conclusions  
Having had the opportunity to consider the issue in light of the Commission‟s conclusions, 
and the clear supportive evidence from other independent organisations (described above), 
the Government considers that the case for reservation is well made. Consequently, the 
Government has supported the provisions in the Scotland Bill that would deliver full 
reservation. Notwithstanding that, the Department of Health feels that there is a strong case 
for reservation of regulation of the health professions to ensure consistency across the UK 
and to streamline the legislative process, we remain fully committed to working in 
collaboration with the other UK health departments. If the provisions in the Scotland Bill are 
approved, the Department will continue to seek to work with the Scottish Health Department 
(and the health Departments in Northern Ireland and Wales) to develop policy on the 
regulation of the health professions on a collaborative basis.  
 
This position will be reiterated in a forthcoming Command Paper on professional regulation, 
which we expect to publish in due course. 


