
 

SUBMISSION FROM INSTITUTE OF CHARTERED ACCOUNTANTS OF 
SCOTLAND   
 
INTRODUCTION AND KEY POINTS 
 
Introduction 
 
1. The Institute of Chartered Accountants of Scotland welcomes the opportunity to 
submit evidence to the Scotland Bill Committee of the Scottish Parliament on the 
Scotland Bill 2010 and relevant legislative consent memoranda. 
 
2. The Institute is the first incorporated professional accountancy body in the world.  
The Institute‟s Charter requires it to act primarily in the public interest, and our 
responses to consultations are therefore intended to place the general public interest 
first.  Our Charter also requires us to represent our members‟ views and protect their 
interests, but in the rare cases where these are at odds with the public interest, it is 
the public interest which must be paramount. 
 
3. The Institute is apolitical in its responses and considers merely the practicalities of 
the implementation and the technicalities of any proposed legislation.  Our 
membership includes people covering the whole political spectrum. 
 
4. We were actively involved in the work of the Commission on Scottish Devolution –
the Calman Commission – providing both written and oral evidence over the period 
of its review.  We have also been actively involved in the process instigated by the 
UK Government to develop a detailed framework for implementing the proposals on 
income tax arising from the work of the Calman Commission, now included in the 
Scotland Bill 2010.  We are represented on the High Level Implementation Group 
which is jointly chaired by the Exchequer Secretary to the Treasury and the 
Secretary of State for Scotland. 
 
5. Along with the Chartered Institute of Taxation (CIOT), we have encouraged 
debate on the tax proposals.  On 30 September 2010, the Institute hosted a 
roundtable event with CIOT at the Scottish Parliament.  This event was an 
opportunity for key stakeholders, including accountants, tax advisors, politicians and 
civil servants, to consider the wide range of practical issues which need to be 
addressed.  The notes from this meeting are attached as an Appendix. 
 
Key Points 
 
6. Our engagement with this reform process is focused around three key issues: 
 

 The proposals on the introduction of a Scottish rate of income tax which are to be 
taken forward by the Scotland Bill.  Our comments on income tax comprise the 
majority of our response to the Scotland Bill Committee‟s call for evidence.  We 
recommend that the definition of „Scottish taxpayer‟ in the Bill is reconsidered and 
a statutory definition introduced which will give greater certainty to all.  Certainty 
is needed as to who is a Scottish taxpayer in order to keep the costs of 
compliance as low as possible. 
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The welfare reform programme currently being taken forward by the UK 
Government will have a direct bearing on the implementation of a Scottish rate of 
income tax.  The welfare reforms are expected to devolve elements of the welfare 
system which will add complexity.  A clear plan is needed as to how the reserved 
and devolved elements of the tax system and reserved and devolved elements of 
the welfare system will interact and operate in a cohesive manner. 

 

 The proposal to re-reserve powers to set procedure for corporate insolvency, 
which is to be taken forward by the Scotland Bill.  We believe that the re-
reservation of responsibility for corporate insolvency procedure, excluding 
Receivership, is beneficial as it will ensure consistency throughout the UK.  
Scotland will also benefit from legislative change being introduced at the same 
pace as the rest of the UK. 

 

 The desirability of a single definition of „charity‟, including consistent „charitable 
purposes‟ across the UK for both regulatory and tax purposes.  This matter is 
taken up within the White Paper Strengthening Scotland’s Future and we support 
the approach which has been set out therein, including the intention of seeking 
change through engagement with the Scottish Government and consent for any 
changes from the Scottish Parliament.  We recommend that any discussions in 
this area include the Northern Ireland Executive.  The Charities Act (Northern 
Ireland) 2008 includes a further definition of „charity‟: this is currently under 
review with consideration being given to aligning the definition with the Charities 
Act 2006, which applies in England and Wales. 

 
RESPONSES TO THE SCOTLAND BILL COMMITTEE’S KEY QUESTIONS 
 
Response to question 1.  Our detailed comments on the Scotland Bill fall largely 
into two key areas: the proposals on income tax, and the proposals on the re-
reservation of powers to set corporate insolvency procedure. 
 
Our comments on income tax are limited to looking at issues which need to be 
considered and addressed as part of the process of implementing such a major 
change to the tax system. 
 
We are aware that the proposals on taxation have been the subject of much analysis 
and debate.  Our overall impression is that there is no clear consensus emerging 
among commentators on how the proposals will impact on the economy, business 
and individuals or on the extent to which the proposals will enhance the financial 
accountability of the Scottish Government and Scottish Parliament.  Having said that 
there are a number of wider issues which we believe it is important for those 
scrutinising the Bill and taking forward its implementation to consider.  A number of 
these issues are touched on in Strengthening Scotland’s Future. 
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Much of the detail will be contained within secondary legislation which has not yet 
been prepared and there is a risk that the secondary legislation on tax matters could 
create unintended consequences.  We recommend in this instance that any 
secondary legislation on tax matters is subject to close scrutiny at committee level 
and to a positive resolution by both the Scottish and UK Parliaments.  This process 
would bring secondary legislation in respect of tax matters within the legislative 
consent process which has already been established for the Bill. 
 
Strengthening Scotland’s Future refers to the launch of the UK Government‟s White 
Paper Universal Credit: Welfare that Works (November 2010) and plans to devolve 
new powers in relation to welfare matters to both the Scottish Government and 
Scottish local authorities through the Welfare Reform Bill in early 2011.  
Strengthening Scotland’s Future also recognises the need for better interaction 
between reserved and devolved responsibilities between welfare and areas such as 
health, skills and housing.  However, it is silent on precisely what steps will be taken 
to ensure that there is a clear plan as to how the reserved and devolved elements of 
the tax system and the reserved and devolved elements of the welfare system will 
interact and operate in a cohesive manner.  Robust arrangements are essential for 
Scottish taxpayers who also receive welfare benefits, for public sector bodies 
involved in the administration of tax and welfare systems and also for the setting and 
monitoring of the overall Scottish budget. 
 
The High Level Implementation Group has established a number of technical groups 
to consider the implications of different aspects of implementing the Scotland Bill‟s 
taxation reforms.  The topics being covered by these technical groups are income 
tax, gift aid and pensions.  We recommend that the Scotland Bill Committee is 
briefed by the High Level Implementation Group on its conclusions and 
recommendations and on any subsequent actions arising from its work and the work 
of the technical groups. 
 
Response to question 2.  In commenting on proposals for revenue raising and 
taxation in the Scotland Bill, we have only expressed views on issues which we 
believe must be addressed during the implementation process.  We have not formed 
a view on the approach itself. 
 
Response to question 3.  In responding to this question we have concentrated on 
the income tax changes to be found at clauses 24 to 27 of the Scotland Bill.  The 
creation of the devolved tax funding stream would result in the Scottish Parliament 
reducing its reliance on the discretionary grant provided by the UK Government.  
Once all the measures are in place, we understand that taking account of local taxes 
already devolved to the Scottish Parliament, the total of current spending decided by 
taxes determined in Scotland will move from around 14% of expenditure to an 
estimated 35% of expenditure assuming that the rate remains the same as that 
throughout the United Kingdom. 
 
Strengthening Scotland’s Future makes it clear that the new Scottish rate of income 
tax will apply from April 2016.  The main UK rates of income tax will be reduced by 
10p for those defined as Scottish taxpayers and the Parliament will then be able to 
set a new Scottish rate of income tax.   
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In approximate terms, the 10p variation equates to about £4.5 billion.  Phrased a 
different way, 1p in the income tax rate should yield approximately £450 million.  Our 
primary concern is to ensure that the new legislation is clear, certain and perceived 
as being equitable between different taxpayers in similar circumstances.  It is 
important that every effort is made to prepare for the enactment of the new 
legislation and to keep costs down.   
 
It would be wrong if creating this separate Scottish income tax rate added a 
disproportionate amount to the collection of tax.  Estimates vary as to how much the 
creation of and maintenance of a register of Scottish taxpayers will cost but costs will 
be minimised if the process starts now.  All taxpayers need to be educated to notify 
the Government (and HMRC) of changes of residence.  In practice, movement of 
taxpayers can be a serious problem resulting in unnecessary costs being incurred in 
debt collection and the pursuit of tax debts. 
 
It is believed that most employers who use commercial payroll software have within 
that software the functionality to deal with divergent tax rates and a different 
treatment for Scottish taxpayers.  However this has not been tested and we 
recommend that this should be done well in advance of the implementation of the 
legislation.   
 
Potential costs will be minimised if the definition of a Scottish taxpayer is clear and 
certain.  It must also be perceived as fair.   
 
There is a balance to be struck between creating legislation which is clear, certain 
and perceived as fair but also simple to understand and implement.  Economies of 
scale can reduce the unit cost of tax assessment and collection significantly and 
conversely introducing a system to deal with a relatively small number of people is 
going to prove proportionately more expensive.  Estimates for how expensive it will 
be to create a register of Scottish taxpayers vary from between £45 million and £150 
million.  The better the definition of a Scottish taxpayer, the likelihood of the costs 
being to the lower end is increased.   
 
Conversely, if the definition of a Scottish taxpayer is viewed as vague, liable to 
dispute and litigation and difficult to define, then costs will be significantly higher and 
would probably exceed by a considerable margin, the figure of £150 million.  Once 
created, the maintenance of a register of Scottish taxpayers should not prove too 
expensive provided that a reporting mechanism is in place imposing an obligation for 
individuals to notify changes in circumstances immediately. 
 
In 1997 the debate looking at the definition of a Scottish taxpayer for the Scottish 
Variable Rate identified that there were serious concerns about section 75 of the 
Scotland Act 1998.  The definition then of a Scottish taxpayer produced too many 
and unacceptable anomalies but at that time there was clear guidance on the 
definition of residence and ordinarily resident to be found in IR20.   
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In recent years the uncertainty about residence has been increased considerably.  
This concept of residence is the foundation for the definition of a Scottish taxpayer 
and it is already known to be defective from a number of recent cases.  It would be 
better to produce a statutory definition of UK residence and Scottish residence than 
to rely upon the proposed clauses to be found on page 18 of the Scotland Bill under 
clause 26. 
 
The definition of „Scottish taxpayer‟ to be found in the new draft clause 80D causes 
concern for the anomalies it creates.  For example, an itinerant worker might have 
spent 101 days in Scotland, 99 days in England and 165 days working overseas but 
in such a case he would be UK resident and deemed to be a Scottish taxpayer 
despite the fact that he has spent the majority of his time outside Scotland.  If there 
is a tax differential introduced the individual affected is not going to think the result 
either fair or acceptable.  There is also concern that ascertaining someone‟s 
whereabouts on a particular day is not only an invasion of their privacy but can be 
difficult to ascertain.  Particularly in the service sector with communication by email 
and other means, it is often difficult to ascertain the precise location of an individual 
at a particular time. 
 
Looking at clause 80F which imposes an obligation to count the number of days 
spent in Scotland or another part of the UK, the critical time is the number of days in 
the year in which the individual is present in Scotland at the end of the day.  This 
clause could be viewed as creating anomalies.  Someone living north of the Border 
but working in England and therefore deriving all of his income from English activity 
would be a Scottish taxpayer because they sleep in Scotland.  Conversely, someone 
who lives in England but works in Scotland on a day shift would be an English 
taxpayer but someone who lives in England and works a night shift in Scotland 
would be a Scottish taxpayer. 
 
The acceptability or otherwise of taxation is a very fragile principle.  If the public have 
a perception, no matter how misconceived that perception might be, that a tax is 
arbitrary in its application and unfair, that tax will be unpopular.   
 
We understand from discussions with HMRC that they have no intention to introduce 
a concession to split the fiscal year to deal with movements.  This is unacceptable.  
Unless this is remedied it is likely that unacceptable levels of error will arise from 
movements in and out of Scotland.  Again, the likelihood of errors can be minimised 
if preparation for the change starts now and an obligation is imposed on people to 
notify promptly any change in their individual circumstances and change of 
residence.   
 
Paragraph 80E to be found on page 19 introduces concepts of place of residence 
and main residence.  These could confuse many people with their understanding of 
the main residence as is used and defined in the Capital Gains Tax Act.  The latter 
has an election available to taxpayers to remove doubt.   
 
There is a balance to be struck between complexity to deal with individual varying 
circumstances and fairness.  In an ideal world, there should be symmetry in the 
taxation treatment between the payer and recipient and this point of principle could 
be important when dealing with charitable donations and pension payments.  If the 
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Scottish income tax rate is different from that of the rest of the UK, these matters 
need to be clarified in law so that everyone understands the consequence. 
 
This balance between complexity and certainty is perhaps illustrated in clause 27 
which is trying to impose the Scottish income tax rate on earnings and profit but 
disapplying it to savings income.  We have a self assessment regime in the UK and 
to understand the definition of savings income you need to go to the Income Tax Act 
2007 and then to part 4 of Income Tax (Trading and Other Income) Act 2005 which 
makes it clear that income defined in part 4 includes savings and investment income 
including dividends (and other distributions from companies).  Interpretation of this 
legislation is, in practice, difficult and will prove beyond the ability of many ordinary 
Scottish taxpayers.  Our recommendation would therefore be that the legislation 
needs to expand to include all the necessary definitions in the one act.  It is not good 
practice that the reader of these draft clauses needs to research other areas of 
voluminous tax legislation to be able to understand which income might be liable to 
the Scottish rate. 
 
We do not propose to comment on the provisions to be found in clauses 28, 29, 30 
or 31.  In this response we have focussed on what we perceive are unsatisfactory 
features of the draft legislation looking at the income tax provisions.  We are 
concerned that these provisions are complex, difficult to interpret and create a 
number of uncertainties and perceived inequities.  In our response we recommend 
that steps need to be taken now if there is to be certainty in who is a Scottish 
taxpayer.  This is important to keep the cost of compliance as low as possible. 
 
We also wish to comment on how the proposals will interact with the HMRC 
penalties legislation to be found in schedule 24 Finance Act 2007.  It is important 
also to clarify how the proposals will interact with the interest and surcharge regimes 
especially where delays and errors arise. 
 
This legislation is complex.  It has the potential to affect a large number of people 
beyond Scottish taxpayers.  Those affected would include the payers of annuities, 
employers, charities, pension funds and of course the Scottish Government which 
will rely on the income stream created by this legislation.  It is important that the 
Scottish Government is able to identify and obtain its fair share of the tax revenues.  
To achieve this in a cost efficient manner, to keep the cost of compliance as low as 
possible, it is important that steps start now to educate taxpayers, to put in place 
processes and tests to ensure that the register of Scottish taxpayers can be viewed 
with confidence and to bring certainty to those who will be affected directly or 
indirectly by the Scottish Income Tax Act. 
 
Without a sound foundation defining who is a Scottish taxpayer, the cost of 
compliance could be unacceptably high.  We therefore recommend that the definition 
of the Scottish taxpayer be reconsidered and a statutory definition introduced which 
will give greater certainty to all. 
 
Response to question 4.  We are not in a position to comment on how the system 
proposed in the Bill and supporting documents would have performed in the recent 
downturn. 
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Response to question 5.  We believe that the decision to devolve taxes is a political 
one therefore we have no comments to make on the proposals to create devolved 
taxes to replace Stamp Duty Land Tax and Landfill Tax.  However, we do have the 
following comments on the proposals to introduce a power to create new devolved 
taxes: 
 
Clause 24 introduces a power to add new devolved taxes.  This new draft section 
80B appears to be very wide in its discretion.  It would enable a tax of any 
description to be added as a devolved tax.  This is a political matter but our 
preference would be to see legislation which defines clearly the powers that are 
available.  In broad principle, we are opposed to powers that give wide discretion 
and therefore subject to a lesser degree of parliamentary scrutiny.  Therefore to use 
words such as „she considers necessary or expedient‟ or „tax of any description‟ is 
not welcome.  We would rather see this power removed from the Bill and if at some 
point in the future it is necessary to add additional devolved taxes, this be done by 
parliamentary process in both of the Parliaments.  The enactment of such wide 
discretion in enabling legislation is not desirable. 
 
Response to question 6.  We agree that borrowing powers are important elements 
of these reforms.  However, we have not formed a view on the adequacy or 
otherwise of these powers. 
 
Response to question 7.  While we understand producing robust costs estimates to 
cover the entire package of measures is probably not a realistic prospect, we believe 
that the regulatory impact assessment which accompanies the Bill is too narrowly 
focussed to provide those scrutinising the Bill with any useful data on the cost of 
implementing the reforms or subsequent recurrent administrative costs. 
 
Costs associated with the reforms will largely arise from the implementation and 
ongoing administration of new systems which will be determined largely through 
secondary legislation.  Therefore, further detailed work will be required to provide 
this information as the process of reform progresses.  This highlights the importance 
of secondary legislation in respect of tax matters being the subject of positive 
resolutions by the Scottish Parliament and the UK Parliament. 
 
We fully accept that the impact of any decisions taken by the Scottish Government 
on rates of tax (income tax and other taxes) is not a matter for the regulatory impact 
assessment.  However, we believe that the administrative costs of the proposals 
which will be borne by the UK Government, the Scottish Government, business and 
individuals are a matter for the regulatory impact assessment process which 
accompanies these reforms.  Costs incurred by the UK Government and the Scottish 
Government, including Scottish public sector bodies, will require funding so this 
information will be needed as part of spending review and budgeting processes. 
 
In our response to question 3, we comment on aspects of risk and cost relating to 
the implementation of the proposals on income tax, including the creation of a 
register of Scottish taxpayers.  However, we have not undertaken our own 
comprehensive impact assessment on the taxation proposals or any impact 
assessment on the other proposals contained within the Bill and accompanying 
material. 
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In question 3, we also set out our views on the implementation of the income tax 
changes. 
 
Response to question 8.  We have no research to offer on the operation of other 
tax and financial systems operating in federal or quasi-federal countries.  We agree 
that the examination of other tax and financial systems would be helpful in 
scrutinising the proposed Bill, related secondary legislation and the impact of other 
parallel developments such as changes to the welfare state. 
 
Most federal and regional tax systems have evolved with the top level developing 
last which limits the number of countries with systems comparable to the changes 
proposed for Scotland.  The German system is an example of a regional system 
developing from a central system which may be worthy of further study. 
 
Response to question 11.  Our response to question 11 is limited to the proposals 
on the re-reservation of powers to set corporate insolvency procedure. 
 
We believe that the re-reservation to Westminster of responsibility for corporate 
insolvency procedure, excluding Receivership, is beneficial as it will ensure 
consistency throughout the UK, which is lacking under existing arrangements.  
Drafters at Westminster and Holyrood will need to work together closely to ensure 
that Scottish Rules take account of all Scottish legislation.  Scotland will also benefit 
from legislative change being introduced at the same pace as the rest of the UK. 
 
Prior to the Scotland Act 1998 all corporate insolvency Rules were made in 
Westminster, taking into account the differences arising under Scots Law and 
procedure.  Stakeholders in Scotland were consulted and involved in the process of 
developing the relevant Rules.  The process had endured for decades.  
 
Under the Scotland Act 1998 Creditor Voluntary Arrangements and Administrations 
were reserved to Westminster whereas Receivership and Winding up were devolved 
to Holyrood.  There are cross applications among the different corporate insolvency 
processes which make them complex.  The split in the corporate insolvency regime 
meant that procedures relating to insolvent companies and Limited Liability 
Partnerships under the jurisdiction of Scots Law were governed by Rules which were 
partly the responsibility of Westminster and partly that of the Scottish Government.  
This gave rise to complications as the same Rule, for example regarding the 
convening of and attendance at meetings of creditors, might be subject to review and 
amendment by both authorities. 
 
This divergence is demonstrated in the Leyland DAF case as in Scotland, there is no 
direct equivalent of the English Rule 2.67(f).  The Scottish Rules on expenses in both 
liquidation and administration use different wording from the Rules in England and 
Wales with the result that there is scope for arguing that something which is an 
expense in one jurisdiction is not an expense in the other.  
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The English Rules have been regularly revised however Scotland has not kept pace 
with reforms in England and Wales despite calls, over an extended period of years, 
from the insolvency and legal professions.  There are now significant differences 
between the English and the Scottish Rules which result in additional costs in 
Scotland in winding up procedures, which have a detrimental effect on the return to 
creditors.  This places Scotland at a disadvantage. 
 
As a consequence of re-reservation there will be a need for the legislative drafters at 
Westminster and Holyrood to work closely together to ensure that the Scottish Rules 
take full account of all Scottish legislation that may impact on any proposed changes. 
 
In particular there will be a need in due course to rewrite the Rules applicable to 
Receivership appointments in Scotland since Receiverships remain devolved and 
since there are numerous cross references to other corporate applications.  Part 3 of 
the Insolvency (Scotland) Rules 1986 as amended is connected in its terms to other 
Parts (particularly Parts 4 and 7).  The opportunity could be taken to make further 
improvements, such as provisions within the English Rules relating to electronic 
communication.  We continue to seek assurance from the Scottish Government that 
it will urgently make the necessary resources available to address this exercise. 
 
Appendix 
The Chartered Institute of Taxation 
and 
The Institute of Chartered Accountants of Scotland 
 
Notes of the Roundtable discussions of the Calman Proposals held in Committee 
Room 6 of the Scottish Parliament on 30 September 2010 
 

 Meeting Chair: Jonathan Milne, Executive Director - Communications, ICAS 

 The purpose of the Roundtable was to identify the practical issues to be 
addressed in order to implement the proposals.  

1.  Income Tax 

1.1 Defining jurisdiction 

 It was noted that in a survey of members of the Chartered Institute of 
Taxation in Scotland and the northernmost parts of England, the issue of 
defining who is to be regarded as a Scottish taxpayer was one of the two 
issues identified as the most important. 

 Participants felt strongly that the definition needs to be clear and 
straightforward otherwise it will result in uncertainty as to who is to be taxed 
with consequences for costs, compliance and enforcement. The rules need 
to be able to be understood by an average person without them needing to 
consult a professional adviser. 

 The difficulties of defining who is a Scottish taxpayer lie in part in the fact 
that to define a Scottish taxpayer, it is necessary to first identify the fact that 
a person is a UK taxpayer.  Once that has been done, the issue is whether 
the person has his or her closest connection with Scotland or the rest of the 
UK.  Since defining who is resident in the UK is already over-complex and 
the subject of over 80 pages of HMRC guidance, it is clear that this is no 
easy matter. 

 Participants raised a number of specific issues which will need to be 
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addressed in the implementation of Calman. These include – 

 How secondments into and out of Scotland should be treated.  The issue 
arises in particular with workers such as some of those in the oil industry 
whose main residence may be outside Scotland but for work reasons 
they may spend more nights in Scotland. 

 Employers may not have all the information to identify who is a Scottish 
taxpayer.  That means that they have to get the information from the 
employee or rely on HMRC to give directions.  Whatever is done there is 
a high potential for error. 

 If a definition relies on number of days, the status of a taxable person will 
not be final until the taxpayer has spent the requisite number of days 
either in Scotland or in the United Kingdom (other than Scotland).  Status 
could therefore change with consequential impact on the system. 

 There will be issues where other non-UK jurisdictions are also involved 
e.g. a person who spends time in Scotland, England and France. 

 The UK system distinguishes between residence and domicile.  Should 
these complexities be imported into any Scottish tax system? 

 There is a lot to be said for a simple, pragmatic rule – but a consequence 
would be some rough edges and the possibility of people working round 
it. 

 Scotland may need to think whether it wants its residence rule to be 
attractive (thus an incentive) or more of a policing measure. 

 There is a working assumption among tax advisers that Scottish status will 
be flagged up by an „S‟ or alternative designation in the tax code. 

1.2 Savings and pensions 

 Particular problems arise with savings and pensions providers. For many 
taxpayers, they will not have sufficient detail to determine the residence of 
the holder of investments. The current practice is to assume that an investor 
is subject to UK tax unless advised otherwise by HMRC.   

 On the introduction of a Scottish rate of income tax, it will be necessary to 
implement procedures to identify whether the Scottish or rest of the UK rate 
needs to be applied for each investment.  If the current procedures are used, 
this implies that it will be for HMRC to determine the relevant rate and advise 
the investment provider (in respect of pensions and annuities since other 
savings will not be subject to the Scottish rate). 

 There are issues relating to tax relief on pension contributions and tax rates 
on refunds of contributions that will need to be addressed as part of the work 
on Calman. 

 One of the main issues will be who bears the administrative cost.  If the cost 
is borne by HMRC, it will presumably be passed on to Scotland in the form of 
charges for the administration of the Scottish tax.  [This is of course an issue 
for many aspects of the proposals, not just savings and pensions.] 

 If, on the other hand, it is left to the investment provider, it will have 
implications for the costs borne on investments such as pensions.  In 
addition, the investment provider is likely to be in the hands of employers 
and investors.  There would therefore be a risk as to the quality of the 
information and the potential for incurring penalties.  

 Financial services providers would like clarity that other financial products 
will not be brought into the devolved tax regime at any point. 

 As with employers, pension providers are keen to see a system that is as 
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simple to operate as possible in order to keep down costs and operational 
risks. 

1.3 Practical issues connected with the PAYE system 

 The majority of the Scottish tax will be collected via PAYE yet, as recent 
press reports have highlighted, there are very large numbers of taxpayers 
whose tax has been over- or under-deducted.  This has implications for 
taxpayers (burden of sudden large underpayment or potential loss of tax 
overpaid).   

 The implementation of the Scottish rate affects not only employers in 
Scotland – it also affects any employer outside Scotland who has employees 
resident in Scotland.  There will need to be a substantial information 
campaign to make employers based outside Scotland aware of this and of 
their responsibilities. 

 Apart from the cost of any systems required to implement the tax, employers 
may have to bear some or all of any additional tax in order to get workers to 
relocate to Scotland.  The process is well known, e.g. a US firm seconding a 
US employee to the UK would pay a salary, which after any UK and US tax 
puts the employee in at least as good a position as he would have been 
before the secondment. 

 The UK tax system taxes not only cash remuneration but also benefits in 
kind.  While most benefits in kind are dealt with via the PAYE system, there 
are some that are either trivial or complex that are dealt with outside the 
system via what is known as PSA (PAYE Settlement Agreement).  Under 
this arrangement, the employer pays tax at an agreed rate on the gross 
value of benefits not allocated to individual employees.  The implementation 
of a further layer of tax has implications for the PAYE system as well as the 
attribution of tax receipts to Scotland. 

 If the proposals are to work, it is important that the tax authorities are 
working on the basis of up-to-date information. The Calman proposals need 
to be considered alongside the current PAYE reforms consultation. 

 The importance of allowing software manufacturers time to make any 
necessary changes to payroll software, if this is not already compatible with 
devolved taxation, was noted. This would typically need about two years 
lead-in time. Employers outside Scotland who have, or may at some point 
take on; a Scottish employee will need to be persuaded that they should 
have suitable software for handling Scottish taxpayers. One participant 
questioned whether English companies would be likely to go to the trouble of 
doing this. 

 Suggestions 

 It was noted that some specialists had suggested that the easiest solution 
might be that every Scottish taxpayer should be required to submit a tax 
return.  While some countries do require tax returns from all taxpayers, most 
participants who expressed an opinion felt it would be a retrograde step to 
suddenly require a vast number of returns. 

 There was a suggestion that there should be an examination of other tax 
systems that have more than one layer of tax, although it was noted that 
most federal and regional tax systems had evolved with the top level 
developing last.  The German system was cited as a possible example worth 
studying, of a regional system evolving from a central system. 

 It was suggested that, in view of the introduction of such a substantial 
change, there should be a one year grace period during which any errors by 
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employers related to the changes should not be penalised. 

2.  Income tax and those on low incomes 

 It is a common misconception that those on low incomes have simple 
financial affairs. As a general rule of thumb, the lower your income: 

 The more complicated the tax is  

 The more there is interaction between tax and benefits (and different 
government depts) to deal with 

 The less you can afford to pay too much tax 

 The less you can afford advice (and HMRC is becoming less and less 
accessible) 

 

 There are particular complexities for those on low incomes if they have 
multiple sources of income (as is particularly the case for pensioners) or 
changing circumstances (as with migrants and those in and out of work). 

 One low income group who will need particular consideration are students, 
who may have a term-time address in Scotland and a permanent address 
(usually the parental home) elsewhere in the UK, or vice-versa. They may 
have part-time or holiday jobs in either or both places (sometimes running 
concurrently). 

 Those on low incomes may be entitled to benefits.  Some benefits are 
means tested but others are not.  The basis of means testing can be pre- or 
post-tax. Different issues arise with each of these. HMRC, the Benefits 
Agency and the Scottish Government will need to work closely together to 
ensure that there is a smooth transition to the new regime, for those on low 
incomes in particular. 

 Benefits means tested on a post-tax income basis include pension credit (the 
guarantee element), housing benefit and income support. If someone 
receives these benefits or credits (and is over the tax threshold), and the tax 
rate changes, the benefit or credit will be increased (if tax goes up) or 
decreased (if tax is cut). There will be issues over collecting underpayments. 
It was noted that the Scottish Government may be required to make good 
any loss suffered by the UK Treasury or DWP as a result of tax increases at 
Holyrood (or able to claim savings from UK departments if tax is cut north of 
the border and the benefits / credits bill falls as a result). 
It was also noted that council tax benefit and housing benefit are 
implemented by local authorities. Dependent on the definition of a Scottish 
taxpayer settled upon (see above), Scottish councils will almost certainly 
have some English taxpayers, and English councils some Scottish 
taxpayers. Councils will need to be alerted to this and the need to be 
prepared for it. 

 Tax credits are means tested on a pre-tax (gross) income basis. 
Consequently, if Scotland and England have different income tax rates, 
people with the same level of take home pay on different sides of the border 
will receive differently sized top-ups to their income. This may be seen as 
unfair. 

 Whereas the tax system is based on individual persons, the benefits system 
takes into account the whole family. If the family is based in England and the 
worker in Scotland (e.g. an oil rig worker), what happens? 

 The UK Government‟s policy of progressively raising the income tax 
threshold will take people out of income tax and diminish the Scottish 



13 

 

Government‟s tax base. The implications of this need to be considered. 

3.  PAYE issues 

 PAYE has gone onto a new computer system and there is a further 
consultation on how it should evolve.   For PAYE to accurately collect the tax 
due it is necessary to be able to know all sources of income and deductions, 
but sometimes reliance has to be made on estimates in issuing notices of 
coding. 

 There are a number of issues which prevent the accurate assessment of tax, 
including the fact that some income is taxed under PAYE but is not in fact 
employment income, and the issue of part-time and multiple jobs.  In the 
latter case, issues arise as to how you “share” the notice of coding. 

 Non-tax issues also arise, e.g. the potential impact of a variable rate of tax 
on employers‟ willingness to take on employees in Scotland.  

 PAYE was designed to keep the majority out of having to complete a tax 
return. The downsides of this are (a) that it isolates most taxpayers from an 
understanding of the workings of the tax system, and (b) people may not 
know – even after Calman is implemented – whether or not they are Scottish 
taxpayers. 

 Splitting income tax payments between Westminster and Holyrood will 
create an additional layer of complexity when dealing with underpayments 
and overpayments. Questions that need to be considered include: 
What happens if there is an underpayment of tax (a) owing to Holyrood or (b) 
owing to Westminster (or both) by a Scottish taxpayer? What would be the 
mechanism for collecting it? What safeguards would the Scottish taxpayer 
have against wrong assessment or unfair recovery?  
What happens if there is an overpayment? How would the taxpayer be 
informed and reimbursed, or would the taxpayer be left to find out for 
him/herself? 

 As already noted, issues also arise in respect of tax credit because of the 
interaction between tax and tax credits, and the different basis on which the 
tax and benefits systems operate. 

 Although Scotland has for some time had the power to apply a different rate 
(SVR), it has not been used.  It is understood that discussions have taken 
place with HMRC on its implementation. 

4.  Other taxes 

 The Calman proposals contemplate devolving Air Passenger Duty, 
Aggregates Levy, Landfill Tax and Stamp Duty Land Tax. 

 From a technical perspective, these are ideal taxes because each is closely 
associated with a location that can be easily identified for the purposes of 
the tax.  In terms of income, none of them is very significant (about £400 
million in all out of a budget of over £50 billion).  However, the purpose of 
environmental taxes is not only to raise money but also to act as an 
instrument of changing behaviour and this may be more important than the 
fiscal side. 

 It was suggested by one participant that the climate change levy might be 
another suitable tax to be devolved. 

 The proposals allow Scotland to approach the UK Government with a 
request to raise other taxes, e.g. Scotland might wish to impose a hotel tax.  
There is likely to be an objective set of criteria governing these. It was noted 
that the Scottish Parliament already has power to raise a charge or levy 
(such as the graduate endowment, or an additional charge on plastic bags). 
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It was also noted that EU legislation restricts what can and cannot be done 
in this area too. 
The importance of clarity around what might or might not happen in the 
future was stressed. (This is, of course, an issue pertinent to the UK 
Government‟s tax policy as well as the Scottish Government‟s.) 

 The possibility of raising taxes hypothecated to particular purposes was 
raised. This offers presentational advantages but some practical 
disadvantages. 

 Participants noted that a system of multiple taxes had evolved to ensure 
fairness, e.g. capital gains tax was needed to prevent leakage of taxes on 
income.  Distinctions between earned and unearned income were abolished 
for similar reasons. Participants considered that it may be appropriate to re-
examine the exclusion of taxes such as capital gains tax from the Calman 
proposals. 

 It was noted that a wealthy person living in a big house in Scotland but with 
only investment income pays no Scottish tax under the proposals (though 
Scotland does of course get roughly 10 per cent of the UK‟s take of tax on 
investment income). However a change would involve substantial obligations 
on banks and other financial institutions. 

5 General issues 

 There are a number of issues that arise in respect of compliance and 
enforcement.  For example, if someone fails to declare that they are a 
Scottish taxpayer, how should a penalty system operate?  If an issue only 
affects Scottish tax, where should any appeal lie?  An issue will also lie with 
what happens with penalties, e.g. if both Scottish and UK tax is evaded, who 
should get the penalties and interest?  That may depend on how payments 
are allocated. 

 Going back to the issue of jurisdiction, should there be a joint obligation on 
the part of both employer and employee to notify liability to Scottish tax? 

 The proposals have Gift Aid implications. There will need to be a Scottish 
box on the Gift Aid form, presumably. But which jurisdiction will provide the 
money to charities? And will this mean variable amounts of tax reclaimed, 
depending on where the taxpayer is? 

 If there is a higher rate of tax in Scotland it may influence proprietors of small 
companies to alter the mix between salary and dividend.  There is already a 
partial incentive in employer‟s NIC to reduce profits and increase dividends.  
Care needs to be taken to ensure horizontal neutrality of the tax system.  

 The question arises of at what point the system for collecting Scottish taxes 
should be launched. If the Scottish Government does not use its tax-varying 
powers initially would it be unnecessary bureaucracy? But how easily and 
quickly could it be introduced if the rates are changed? 

 There will be a need for substantial publicity and support services when the 
new powers are launched. One participant drew an analogy with the publicity 
for the digital switchover. 

 There was some concern that the plan to introduce legislation before the end 
of the year was very soon. If the government is not willing to delay the 
legislation, participants felt they should at least be careful to draft it in such a 
way that it does not close any doors and allows further consultation on the 
technical details (especially the tax-specific ones) of the proposals. 

 There was concern that there are also proposals emanating for devolved 
taxation in Wales and Northern Ireland which are different from those that 
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Calman has proposed for Scotland.  Participants thought that multiple 
inconsistent devolution would be extremely difficult to administer. 

 There was a concern that the European Court of Justice has struck down 
some regional taxes in other EU countries and it will be important to ensure 
that any devolved taxes are compatible with the EU‟s fundamental freedoms. 

 One participant asked whether participants were really that negative about 
the proposals.  In response it was pointed out that neither the CIOT nor 
ICAS were concerned with the political decision whether or not to impose a 
tax.  What was important was to recognise that the tax system was highly 
complex and therefore any change would require very careful identification 
of all the issues that might prevent the system from operating as envisaged. 
It also needed to be appreciated that the changes would necessarily 
increase administrative costs for all those involved with the tax system. 
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