
 

SUBMISSION FROM THE CHARTERED INSTITUTE OF TAXATION 

The Chartered Institute of Taxation (CIOT) has noted a number of technical points on 

the tax provisions contained in Part 3 of the Scotland Bill1. We are participating in the 

High Level Implementation Group on the proposals and also in the various tax working 

parties; we will raise our points through those groups as appropriate.  

We will also be consulting our membership on their concerns with, and observations on, 

the Bill’s provisions to follow up on the survey we conducted in September 2010. Their 

comments will inform our future observations on the Bill.  

 

References in this paper are to the clauses in the Bill or to sections in the Scotland Act 

1998 or other provisions as stated. 

 

1 Introductory 

 

1.1 The constraint in new S80A(3) preventing a devolved tax being introduced 

‘...incompatible with any international obligations’ seems sensible in view of the 

UK’s wide international tax treaty network as well as the obligations under EU 

rules. However, it does imply a need for Scotland to have a mechanism to 

monitor the whole area: 

 To ensure that any future Scottish provision does not so conflict; and 

 To consider the impact of future UK treaties and EU rules on existing 

Scottish provisions. 

 

1.2 New S80B is the mechanism that allows further taxes such as Aggregates Levy 

and Air Passenger Duty to be devolved. There is a clearly an argument that 

these levies could be immediately devolved, notwithstanding the comments in the 

‘Securing Scotland’s future’ paper. Accepting that delayed devolution is the right 

route, this provision does raise questions over whether the Scottish Parliament 

has any standing in any drafting of future Orders in Council. 

 

1.3 Clause 25, amending the CRC Act 2005 seems appropriate. However, we do 

wonder whether it should provide for a Commissioner of HMRC to be appointed 

with a specific responsibility for Scottish matters, at least for any time when 

HMRC has responsibilities for collecting Scottish taxes. This might also be a way 

                                                           
1
 We are also including points made by our Low Incomes Tax Reform Group, an initiative of the CIOT to give a voice 

to the unrepresented taxpayer. 
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of adding to the necessary liaison over significant changes to the respective tax 

systems. 

 

2 Scottish rate of income tax 

 

2.1 Many of the points we have in this section are being raised with the Income tax 

working parties. 

 

 Defining Scottish taxpayers 

 

2.2 A Scottish taxpayer is defined in S80D as an individual: thus, it does not include 

companies, trusts, partnerships or LLPs – though it will encompass individual 

partners in a partnership and members of an LLP. It seems to us that the position 

of personal representatives (of a deceased person) needs to be clarified. Are 

they to count as individuals, with the consequence that income arising during an 

administration would be treated as income subject to the Scottish rate? That 

would be logical but it would be helpful to be clear on the point. 

 

2.3 A key point is that a Scottish taxpayer is defined as someone who is UK resident. 

Currently, there is no statutory definition of ‘UK resident’; much depends on old 

case law and HMRC practice (as set out now in ‘HMRC 6’, a document that is 

regularly being revised)2. There has been some discussion of a possible statutory 

residence test for the UK; it seems to us that the introduction of the Scottish 

income tax makes a statutory test even more important.  

 

2.4 The ‘close connection’ test is clearly intended to be clear and simple to operate. 

We think that will be the case in the vast majority of cases but the practicality of 

HMRC administering the test need to be carefully worked through for the perhaps 

5% of taxpayers where the result is not immediately clear. At this stage, we make 

just three observations: 

 The test may result in an English oil worker  who lives in England but 

commutes to an oil rig in Scottish waters not having a ‘close connection’ to 

Scotland (though it will catch the inverse, i.e. a Scottish resident who 

works solely in England, returning to Scotland at weekends and holidays);  

                                                           
2
  To give one illustration of some potentially odd results, someone could be a Scottish taxpayer even though only 

resident in Scotland for little more than 3 months. That could come from 183 days in UK, making them UK resident, 
then 92 days in Scotland as against 91 days elsewhere in UK. That assumes that to determine whether someone is 
a Scottish taxpayer one ignores periods of non-UK resident and just compares days spent in Scotland as against 
days spent elsewhere in UK.   
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 Also, a ‘mobile’ worker (one who travels around the UK working wherever 

he can get work) may find it impossible to know where he is until a day 

count test is carried out after the end of the year (S80F); and 

 There needs to be a simple mechanism, short of a formal Tribunal case, of 

resolving disputes over the application of the rules (though taxpayers still 

need to be able to appeal to a Tribunal if they wish). 

 

2.5 Some non-UK residents pay income tax in the UK. Those include: 

 People with UK duties who are paid for them, for example company 

directors; and 

 Sportsmen and entertainers. 

 Such people would not at present pay Scottish income tax even though their UK 

duties could be wholly in Scotland. 

 

2.6 We note the proposal that the split year treatment for those arriving/leaving the 

UK part way through the year – split year treatment for UK tax purposes but not 

for Scottish income tax. This may be pragmatic but it does raise some technical 

calculation issues3.  

  2.7 A minor point may arise over the transit rules in S80F(2): this covers a passenger 

changing planes in the UK and continuing out of the UK. Is there any need to 

cater for someone flying into the UK to Glasgow and changing there for a flight to 

London, which then departs the next day? 

 

 Employer aspects 

   

2.8 Careful consideration needs to be given to the impact on employers of the 

proposed ‘S’ code to indicate a Scottish employee. The first issue will be 

identifying Scottish taxpayers 4  and notifying employers (and individuals). 

Employers are used to obtaining codes from HMRC, utilising them to derive 

PAYE/NIC5, and sending various reports and a monthly payment to HMRC6.  

                                                           
3
 For example, does one first calculate the UK income using the split year concession and then apply the Scottish 

rate if the individual is subject to Scottish tax; or is there a notional full-year income calculated to apply Scottish 
rate to?  
4
 Presumably, this will be the responsibility of HMRC rather than employers? What responsibility will rest on 

individuals? What responsibility will there be on individuals to assess (or confirm) their own position and notify 
HMRC if they have been wrongly categorised – for example not classed as a Scottish taxpayer? That implies 
penalties if a taxpayer fails to act when they should; in turn this raises considerable issues over ensuring taxpayers 
know what the rules are and are able to assess their own positions.  And, indeed, whether there will really be an 
incentive on taxpayers to act if there is no difference between Scottish and UK rates. 
5
 Normally if the code is wrong, HMRC and the individual have to resolve matters at the end of the year (i.e. the 

employer is divorced from this aspect).  But with S codes it should be remembered that there are occasions where 
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2.9 It seems inevitable that the S code will mean more work for employers – at a 

minimum, extensions to payroll programmes will be needed and payslips 

redesigned to allow for highlighting Scottish tax (we assume that taxpayers will 

want the figure broken out from their overall PAYE 7 ). The starter/leaver 

(P45/P46) process will also need to be redesigned to indicate/ask whether the 

individual is a Scottish taxpayer. Payroll providers8 will need time to prepare; 

employers then face additional reporting and paying requirements.  

 

2.10 This will not just affect Scottish businesses or major businesses: by way of 

illustration, the CIOT, with a single office and just over 50 employees, has two 

employees based in Scotland and so will be a Scottish employer 9 . We are 

concerned at the extra burden that seems inevitably going to land on employers, 

who as well as any formal burden will have to shoulder a considerable informal 

burden of answering employees’ questions. HMRC needs to staff up properly in 

anticipation of a considerable extra flow of questions when the Scottish income 

tax goes live10. 

 

 Calculation of income 

 

2.11 The provisions of clause 27 cover calculation of the income subject to Scottish 

income tax.  It is of course a principle that ‘savings tax’ is not subject to Scottish 

tax but a number of issues arise: 

 Whether a formal, new definition of savings tax needs to be included in 

this Bill, rather than depending on existing law and practice? 

                                                                                                                                                                                           
the employer has to account for PAYE (e.g. on share schemes when they haven't recovered the money from the 
employee); this is going to be costly to employers if they have to account at a 'wrong' higher rate.   
6
 Also at or after the year-end: if it is necessary to agree a PAYE settlement agreement, then if the employee base 

is wrong (wrong number identified as Scottish taxpayers) the gross up calculation will be incorrect. 
7
 We understand that HMRC have indicated that they believe there is no reason to have the Scottish/UK taxes 

separately identified. We suspect that taxpayers will see this differently – that they will want to see their 
Scottish/UK contributions itemised. 
8
 Including HMRC itself, in that they have such functions as Payroll Standard/Pensioners Payroll Standard and 

payroll accreditation testing. At present, the Standard/testing facility does not include the Scottish Variable Rate 
even though some payroll programs have this facility coded in to them. 
9
 Consider someone who is a Scottish resident and so a Scottish taxpayer who, more than halfway through the tax 

year, moves to England to take a new job. They will remain a Scottish taxpayer for the full tax year – and so their 
new employer has to deal with Scottish tax despite perhaps having no real Scottish employee!  
10

 We think HMRC needs to provide employers with factsheets to help with the ‘informal’ queries and also provide 
a dedicated contact centre for taxpayer and employer questions on Scottish income tax. 
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 How deductions for pensions contributions11 and Gift Aid will be made: 

Presumably, the taxpayer can choose the order of deductions against 

various sources of income so as to get the best result for the taxpayer?  

 Similarly, do there need to be rules covering loss offsets, including those 

for furnished holiday lettings? 

 

2.12 The impact of tax treaty provisions on income definitions also need to be 

considered. 

 

2.13 S80G seems to us to be another example of what has been christened a ‘Henry 

VIII’ provision – a very wide power being given to the Treasury to make changes 

by statutory instrument. We have expressed serious concern about such a power 

as it clearly allows secondary legislation to make major structural changes to 

primary legislation, without proper oversight from Parliament. This particular 

provision even allows retrospective change (S80G(4)).  

 

2.14 We note the explanation in the accompanying notes that the S80G power is 

needed to cover changes to tax calculation rules such as pension deductions. 

However, we think the need for such a provision needs to be seriously 

questioned: if work subsequent to the passing of the current Bill demonstrates 

the need for changes to (e.g.) pension deduction rules, surely such rule changes 

should be effected through primary legislation. In any event, should not the 

Scottish Parliament at least have a defined oversight role over any exercise of 

the S80(G) power? 12  Moreover, what controls are there on the use of the 

retrospective power? 

 

 Systemic issues 

 

2.15 We wonder if the Scottish system needs to consider the implications of an 

individual with earnings in Scotland but who operates through a personal service 

company. That would permit the individual to draw dividends rather than salary, 

with little or no Scottish income tax resulting. The existing IR35 rules would only 

apply in limited circumstances and may in any event need to ‘stream’ some of the 

resulting tax from an application of the IR35 rules as Scottish income tax. 

 

                                                           
11

 Presumably, the rate of tax relief will be based on whether or not the individual is a Scottish taxpayer with tax 
relief at the consequent marginal rate.  If the status wrongly assessed, that means too much relief (who repays – 
the pension scheme administrator will have already invested the money?) or too little relief (does the individual 
need compensating?). 
12

 It may be that the Sewel Convention is felt to cover this issue but we would have thought a more formal 
arrangement needs to be in place where such significant changes can be made. 
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2.16 There will also be a need to consider the impact of the non-domicile rules on 

Scottish income tax. There may be issues over a UK resident non-domicile who 

is taxed on the remittance basis, possibly involving the £30,000 minimum tax 

payment and whether any such tax should in part relate to Scottish income tax. 

 

2.17 The Scottish income tax will of course also apply to self-employed people, 

including partners.  Such people will be covered by self-assessment for tax 

collection purposes, which can no doubt be adapted to deal with most aspects. 

However, some thought will need to be given to payments on account 

procedures if the Scottish and UK rates diverge. 

 

2.18 As a final point under the heading of income tax, it is important that consideration 

is given to the impact on benefits. Most benefits (though not tax credits) are 

calculated on after tax income. That model is planned to apply to the proposed 

Universal Credit. Thus if the Scottish income tax rate is higher than the basic 

rate, Scottish taxpayers who are also benefits claimants will be entitled to claim 

more benefit. There must be either a system to ensure their extra benefit is paid 

automatically, or very clear instructions to everyone in this position on how to 

claim their full entitlement. Just as importantly, if the Scottish rate is lower than 

the basic rate, Scottish taxpayers will be entitled to less by way of benefit, so 

mechanisms will need to be in place to ensure adjustments are made in their 

payments. It would not be fair to penalise people after the event if an 

overpayment of benefit accrued because they did not appreciate the niceties of 

the interactions between the Scottish rate and the benefits system. 

3 Scottish tax on land transactions 

 

3.1 The new Chapter 3 of the Scotland Act is in many ways simple: it disapplies 

existing Stamp Duty Land Tax in Scotland and allows Scotland to start with a 

clean sheet of paper in designing a new levy. That raises wide issues of the 

design of the tax and we look forward to participating in discussions. We trust 

that lessons learned from the introduction of SDLT will be taken into account in 

its design criteria. 

 

3.2 We do have to point to the impact of S80J(2) which seems to give a Minister (UK, 

Scottish or Welsh) full exemption from Scottish land tax. No doubt, this is 

intended to cover ‘official’ purchases but it does appear to cover private 

purchases as well. 

 

4 Scottish tax on disposals to landfill 
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4.1 Similarly, the new Chapter 4 of the Scotland Act is in many ways simple: it 

disapplies existing Landfill Tax in Scotland and allows Scotland to start with a 

clean sheet of paper in designing a new levy. That likewise raises wide issues of 

the design of the tax and we look forward to participating in discussions. We trust 

that lessons learned from the introduction of Landfill tax will be taken into account 

in its design criteria. 

 

5 The Chartered Institute of Taxation 

 

The Chartered Institute of Taxation (CIOT) is a charity and the leading 

professional body in the United Kingdom concerned solely with taxation.  The 

CIOT’s primary purpose is to promote education and study of the administration 

and practice of taxation.  One of the key aims is to achieve a better, more 

efficient, tax system for all affected by it – taxpayers, advisers and the authorities. 

 

The CIOT’s comments and recommendations on tax issues are made solely in 

order to achieve its primary purpose: it is politically neutral in its work.  The CIOT 

will seek to draw on its members’ experience in private practice, Government, 

commerce and industry and academia to argue and explain how public policy 

objectives (to the extent that these are clearly stated or can be discerned) can 

most effectively be achieved.  

 

The CIOT’s 15,000 members have the practising title of ‘Chartered Tax Adviser’ 

and the designatory letters ‘CTA’. 

  

21 February 2011  


