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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

31st Meeting, 2009 (Session 3) 
 

Wednesday 25 November 2009 
 
The Committee will meet at 10.00 am in Committee Room 4. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 and future consideration of a draft report into local government 
finance in private.  

 
2. Decision on taking business in private: The Committee will decide whether 

its consideration of a draft report on the Home Owner and Debtor Protection 
(Scotland) Bill at Stage 1 and its work programme should be taken in private at 
future meetings. 

 
3. Control of Dogs (Scotland) Bill: The Committee will take evidence on the Bill 

at Stage 1 from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice, Philip Lamont, Head 
of Branch, and Jim Wilson, Policy Officer, Criminal Law and Licensing 
Division, Scottish Government; 
 

and then from— 
 

Christine Grahame MSP, Scottish Parliament, Claire Menzies Smith, 
Senior Assistant Clerk, Non - Executive Bills Unit, and Claire Tosh, 
Solicitor, Solicitor's Office, Scottish Parliament. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Planning (Control of Major-Accident Hazards) (Scotland) Regulations 
2009 (SSI 2009/378); 
the Home Energy Assistance Scheme (Scotland) Amendment Regulations 
2009 (SSI 2009/392). 
 

5. Local Government Finance inquiry: The Committee will consider a draft 
report. 
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The papers for this meeting are as follows— 
 
Agenda item 3  

PRIVATE PAPER 
 

LGC/S3/09/31/1(P) 

Letter to Convener 
 

LGC/S3/09/31/2 

Agenda item 4  

Cover note for SSI 2009/378 
 

LGC/S3/09/31/3 

Cover note for SSI 2009/392 
 

LGC/S3/09/31/4 

Agenda item 5  

PRIVATE PAPER 
 

LGC/S3/09/31/5(P) 
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Local Government and Communities Committee 

 
31st Meeting, 2009 (Session 3), Wednesday, 25 November 2009 

 
Correspondence from Christine Grahame MSP to Duncan McNeil MSP, 

Convener of the Local Government and Communities Committee 
 

 
 
Control of Dogs (Scotland) Bill at Stage 1 
 
During the Local Government and Communities Committee evidence taking session 
on my Bill on 18 November, there was a degree of confusion by witnesses on a 
number of issues.   
 
I thought it might be helpful in advance of my giving evidence to try to resolve a few 
of these.   
 
Stray Dogs 
 
Evidence by the National Dog Warden Association (NDWA) and local authorities 
suggested that the Bill would have the effect of shifting the responsibility for stray 
dogs from the police to local authorities. 
 
My Bill does not disturb the present legislative position with regard to stray or 
abandoned dogs. Where a dog is unaccompanied in a public place the dog would 
continue to be treated as a stray under section 3 of the Dogs Act 1906 or sections 
149 or 150 of the Environmental Protection Act 1990.  
 
In one area, the Bill could directly assist in relation to stray dogs and that is the 
identification of owners of abandoned dogs. If the dog has been the subject of a dog 
control notice (dcn) it would be microchipped.  
 
Corroboration 
 
The NDWA suggested that authorised officers would have to work in pairs to serve 
dcns as this was necessary to obtain witness statements for corroboration purposes. 
That statement is not accurate. 
 
Corroboration is only required in respect of criminal prosecution. Issuing of dcns is 
primarily an administrative scheme to be run by local authorities. No criminal offence 
is alleged and there is no requirement for corroborated evidence. 
 
Definition of out of control – “size and power” and “reasonable alarm or 
apprehension” 
 
There was a degree of misunderstanding around the Bill’s definition of “out of 
control”.   
 
What the Bill does is to provide a two-part test (1) the dog is not being kept under 
control effectively and consistently AND (2) is also causing alarm or 
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UST be taken together and provide the basis 
pon which an authorised officer can determine whether a dog is out of control.   

apprehensiveness. These two parts, M
u
 
Application of the Bill to Private places 
 
The Bill applies in all places, public and private.  There is no exclusion set out.  The 

he Bill amends the Dangerous Dogs Act 1991 to apply to all places. This creates a 
gs which are out of control and those which are 

angerous.  

tter goes, via email, to David Cullum, Claire Menzies-Smith and 
laire Tosh for their respective interests. 

MSP 
Member in Charge 
 
19 November 2009 

dcn regime in my Bill extends to all places and authorised officers may accordingly 
deal with out of control dogs in all places.   
 
T
consistent approach for do
d
 
I hope this has been helpful. 
 
A copy of this le
C
 
Yours sincerely, 
 
Christine Grahame 
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Local Government and Communities Committee 
 

31st Meeting, 2009 (Session 3), Wednesday, 25 November 2009 
 

Subordinate Legislation 
 

 
SSI title and 
number: 
 

The Planning (Control of Major-Accident Hazards) (Scotland) 
Regulations 2009 (SSI 2009/378) 

Type of Instrument: 
 

Negative 

Meeting: 
 

25 November 2009 

Date circulated to members: 
 

3 November 2009 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

Yes (See annex) 

 
Purpose: 

These Regulations implement, in relation to 
town and country planning in Scotland, 
Article 12 of Council Directive 96/82/EC on the 
control of major accident hazards involving 
dangerous substances (O.J. No. L 10, 
14.1.1997, p.13) (the Seveso II Directive), as 
amended by Council Directive 2003/105/EC 
(O.J. No. L 345, 31.12.2003, p.97) (the 2003 
Directive). 
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ANNEX

The Planning (Control of Major–Accident Hazards) (Scotland) 
Regulations 2009 (SSI 2009/378) (Local Government and Communities 
Committee) 

1. These Regulations implement, as regards town and country planning in 
Scotland, Article 12 of Council Directive 96/82/EC on the control of major 
accident hazards involving dangerous substances (the “Seveso II 
Directive”), as amended by Directive 2003/105/EC of the European 
Parliament and of the Council.  

2. Regulation 2 remedies an issue which the Committee reported on in 
relation to the Town and Country Planning (Development Planning) 
(Scotland) Regulations 2008.  The Committee reported that those 
Regulations raised a devolution issue in respect of the failure to transpose 
amendments made by Directive 2003/105/EC to Directive 96/82/EC, into 
the requirements for preparation of development plans as set out in those 
2008 Regulations.  This is addressed in regulation 2, so that strategic 
development planning authorities and planning authorities shall have 
regard to the extended requirements in Article 12 of the “Seveso II 
Directive”, when preparing strategic development plans, main issues 
reports or local development plans.   

3. Correspondence between the Committee and the Scottish Government is 
reproduced in Appendix. 

Question (a) 
4. This question to the Scottish Government raised a complex issue of 

compatibility with the EC law requirements in the Directive 96/82/EC, as 
amended by the Directive 2003/105.  The amendments made by the latter 
Directive required to be transposed into domestic law by 1 July 2005 
(article 2(1)).  The Executive Note with the instrument acknowledges that 
the implementation of the EC requirements by these Regulations is 
therefore late.  Further delay would risk infraction proceedings being 
brought by the European Commission (para 13).  The Executive Note also 
indicates that equivalent Regulations are being made at the same time for 
England, Wales and Northern Ireland. 

5. By section 54(2) of the Scotland Act, it is outside competence to make any 
provision by subordinate legislation which would be outside the legislative 
competence of the Parliament if it were included in an Act of the Scottish 
Parliament.  This includes where there is an incompatibility with 
Community law.  
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6. The Committee asked how the transitional exemptions provisions in 
regulation 5 are compatible with Community law, since they appear to 
perpetuate the failure to implement Directive 2003/105/EC (from the date 
the Regulations shall come into force on 23 November 2009) until 23 May 
2010. 

 
Annex I of Directive 2003/105     
7. Annex I of Directive 2003/105 amends Annex 1 of Directive 96/82 with 

new listing of hazardous substances and controlled quantities of those 
substances.   

8. The new definition of the listed hazardous substances in particular 
addressed risks arising from storage and processing activities in mining, 
and storage and manufacture of firework and explosive substances, as a 
result of some industrial accidents in the Danube, the Netherlands, and 
Toulouse.  

9. Regulation 5 of these Regulations makes provision to the effect that those 
operators with hazardous substances (or controlled quantities of them) 
present on site which did not require consent up to the coming into force of 
the Regulations on 23 November 2009, but which will require consent as a 
result of the amendments to hazardous substances and controlled 
quantities made by the Directive 2003/105/EC, will be allowed a further six 
months until 23 May 2010 to apply for and obtain the consent.  Those 
operators cannot be prosecuted for the failure to have the consent, nor 
can the planning authority serve a contravention notice which could 
require remedial action.  In effect therefore, those operators are permitted 
to have the substances present on site up to 23 May 2010, without 
obtaining hazardous substances consent from the planning authority.  

10. The Scottish Government has explained the intended policy of regulation 5 
in the Transposition Note and the Executive Note which has been lodged 
with the instrument. Specifically on regulation 5, the Transposition Note 
states - “Transitional provision is made at regulation 5 to protect 
establishments, which did not require consent before these Regulations 
come into force, from prosecution and contravention proceedings for 
failing to have consent.  A period of 6 months from the coming into force of 
these Regulations is allowed for the making of applications for consent.”  
Paragraph 12 of the Executive Note also states – “The Regulations also 
allow a period of 6 months for the making of applications for hazardous 
substances consent by those site operators who hold substances which 
will require consent as a result of the amendments.”  

11. The Committee takes the view that the response from the Government 
does not justify why regulation 5 is compatible with the requirements in 
Directive 2003/105, in particular Article 1(10) and the Annex 1 
amendments in that Directive. (Article 1(10) simply provides for Annex 1 to 
be amended with the updated list).  It argues that given these Regulations 
were made on 29 October 2009, and that to implement Annex 1 as soon 
as possible thereafter the Scottish Ministers have determined that they 
shall be brought into force on 23 November 2009, it has also been 
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necessary to make the transitional provision (under the domestic law in 
section 3(2) of the 1997 Act), to render the provisions compatible with the 
European Convention on Human Rights.   

12. The issue raised by the Committee’s question is not whether, given that 
regulation 3(4) implements the Community law requirements in Annex 1 of 
the Directive, a domestic law transitional provision is also required to 
remedy any resulting incompatibility with Convention rights (not 
Community law) that might arise. (The basis on which such a provision 
would otherwise not be compliant with the Convention is not assessed in 
the reply.)    

13. The question was directed at regulation 5, in relation to the Directive 
provisions (particularly Annex I), and whether regulation 5 is not 
compatible with Community law because it breaches or improperly 
implements the Directive requirements.  That would amount to an 
incompatibility, rather than a late failure to implement requirements.  As far 
as Community law compliance is concerned, the Government explanation 
in our view only justifies that regulation 3(4) of these Regulations 
implements the requirements of Directive 2003/105.   

14. The general requirement placed on EC Member States to implement the 
requirements of the Directive 2003/105 (as part of Community laws) is set 
out in Article 10 of the consolidated version of the EC Treaty. “Member 
States shall take all appropriate measures, whether general or particular, 
to ensure fulfilment of the obligations arising out of this Treaty or resulting 
from action taken by the institutions of the Community …….They shall 
abstain from any measure which could jeopardise the attainment of the 
objectives of this Treaty.”  

Conclusion 
15. Without regulation 5, the Committee considers that regulation 3(4) of these 

Regulations transposes into domestic law the required amendment to the 
list of substances in Article 1(10) and Annex I of Directive 2003/105.  That 
may be a late transposition, but the act of making regulation 3(4) is not 
incompatible with Community law.  

16. The effect of regulation 5 is that those site operators meeting the 
conditions in the regulation are permitted to have hazardous substances 
(or controlled quantities of them) which are newly listed by Directive 
2003/105 present on, over or under their land, without obtaining a consent, 
in the period from the coming into force of these Regulations until 23 May 
2010.  This is by virtue of regulation 5, notwithstanding that the substances 
(or controlled quantities of them) are required by Directives 96/82 and 
2003/105 (Annex I) to be listed as hazardous substances with effect from 
1 July 2005, for the purposes of the hazardous substances consent 
requirements under the Community and domestic law requirements.  It is 
also the position despite regulation 3(4) of these Regulations transposing 
the Annex 1 changes from 23 November 2009, and not 23 May 2010.   
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17. The change imposed by the Annex I of Directive 2003/105 is a clear 
requirement to be transposed into domestic law.  Prior to these 
Regulations, the Directive Annex 1 listing of substances was transposed 
into Schedule 1 of the relevant 1993 Regulations, defining the hazardous 
substances for which consent is required, and the controlled quantities.  
The Committee takes the view that regulation 3(4) shall provide for that 
implementation by 23 November 2009, (albeit some 4.5 years late).  

18. Regulation 3(4) accordingly has the effect of imposing the requirement to 
obtain consent from 23 November 2009 for the newly listed substances 
and controlled quantities, but regulation 5 has the effect that there will be 
no enforcement of a lack of consent, and there shall be a 6 month 
permitted period to apply for consent, from 23 November 2009 until 23 
May 2010.  

19. Given the position as described above, the Committee considers that at 
least a proper and stateable argument can be made that regulation 5 is not 
compatible with Community law - the requirements of Directives 96/82 and 
2003/105, and in particular Article 1(10) and Annex I of that latter 
Directive. The Committee therefore reports this as raising a devolution 
issue.     

Question (b)  
20. The Government response acknowledges that it was not necessary to 

have the (Scottish) extent provision in regulation 1(3). This is given that 
the Regulations being amended by these Regulations do not have an 
extent provision, and the enabling provisions cited in the preamble extend 
to Scotland only.  

21. The Committee reports this instrument on the grounds that–– 

(a) regulation 5 raises a devolution issue in respect that it may 
not be compatible with the requirements of Article 1(10) and Annex 
I of Directive 2003/105/EC.  This is in respect that–– 

 
(i) that regulation has the effect of permitting those 
operators meeting the conditions set out in the regulation 
to have hazardous substances (or controlled quantities of 
them) which are newly listed by that Annex I present 
(without obtaining any hazardous substances consent) in 
the period from 23 November 2009 until 23 May 2010; and 

 
(ii) regulation 3(4) in contrast appears to transpose the 
requirements of that Article 1(10) and Annex I, to require 
such consent for those newly listed substances or 
controlled quantities with effect from 23 November 2009;  

 
with the effect that there is no effective enforcement regime for the 
transitional period; and 
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(b) there is a failure to follow proper drafting practice in 
including the extent provision in regulation 1(3), when it is not 
necessary.  

 

APPENDIX 

The Planning (Control of Major-Accident Hazards) (S) Regulations 2009 
(SSI 2009/378)   
 
On 5 November 2009 the Scottish Government was asked: 
(a)     how the transitional exemptions provisions in regulation 5 are 
compatible with Community law, since they appear to perpetuate the failure to 
implement Directive 2003/105/EC until May 2010; 
 
(b)     why it has been considered that the extent provision in regulation 1(3) is 
appropriate, given that the Regulations being amended by these regulations 
do not appear to have an extent provision, and the enabling provisions cited in 
the preamble extend to Scotland only? 
 
The Scottish Government responds as follows: 
(a) Directive 2003/105/EC amends the lists of substances which are to be 
subject to the   regime to control the storage of hazardous substances 
envisaged by Directive 96/82/EC.  The Regulations will require consent for 
storage of all listed substances, including those newly listed, from the date on 
which the Regulations come into force. The transitional provisions do not 
remove the requirement to obtain consent but rather limit the enforcement 
action which may be taken.    Firms which store or process newly listed 
substances which would not have required hazardous substances consent 
before the coming into force of these Regulations must now apply for consent 
if the quantities are at or above the thresholds set out in the Directive.  Since 
storing or processing without consent comprises a criminal offence under the 
Planning (Hazardous Substances) (Scotland) Act 1997, a transitional 
exemption is necessary, to avoid incompatibility with ECHR.  It is accordingly 
considered that this provision is not incompatible with Community Law.  
 
(b)     The Scottish Government accepts that inclusion of the extent provision 
in regulation 1(3) is not necessary, however, it is considered that the inclusion 
of this provision does not affect the validity of the instrument. 
 
 

 6  

 



LGC/S3/09/31/4 

Local Government and Communities Committee 
 

31st Meeting, 2009 (Session 3), Wednesday, 25 November 2009 
 

Subordinate Legislation 
 
 
SSI title and 
number: 
 

The Home Energy Assistance Scheme (Scotland) Amendment 
Regulations 2009 (SSI 2009/392) 

Type of Instrument: 
 

Negative 

Meeting: 
 

25 November 2009 

Date circulated to members: 
 

17 November 2009 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No 

 
Purpose: 

These Regulations amend the Home Energy 
Assistance Scheme (Scotland) Regulations 
2009 
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