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Local Government and Communities Committee 
 

28th Meeting, 2009 (Session 3), Tuesday, 10 November 2009 
 

Home Owner and Debtor Protection (Scotland) Bill – Written Submissions 
 
 
 
1. At this meeting the Committee will be taking evidence from Citizen’s 
Advice Scotland, The Council of Mortgage Lenders, Money Advice Scotland 
and Shelter. 

2. The Committee has previously received written submissions in papers 
LGC/S3/09/26/3 and LGC/S3/09/27/3.  Further submissions, attached to this 
paper, have been received from— 

• Citizens Advice Scotland 

• Money Advice Scotland 

• R3 Scottish Technical Committee 

• Scottish Legal Aid Board 

 

Susan Duffy 
Clerk to the Committee 
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SUBMISSION FROM CITIZENS ADVICE SCOTLAND 
 
Summary of key points 
 

• Citizens Advice Scotland (CAS) strongly supports the Bill, which will 
have a positive impact on our clients who experience debt and/or 
housing problems.  

• The Bill reflects the consensus reached at the Debt Action Forum and 
the Repossessions Sub-Group, both of which CAS was represented on.  

• CAS welcomes the intention to enable lay representation in repossession 
cases, and call for citizens advice bureau advisers to be enabled to 
represent their clients in hearings. 

• The proposed Certification for Sequestration route to bankruptcy will be 
of great benefit for a group of debtors who remain on the sidelines of 
debt solutions. We look forward to seeing guidelines on the process that 
will help bureau advisers offer the Certificate to appropriate clients.  

 
 
Introduction 
1. Citizens Advice Scotland (CAS) is the umbrella organisation for Scotland’s 

network of 83 Citizens Advice Bureau (CAB) offices. These bureaux deliver 
frontline advice services throughout nearly 200 service points across the 
country, from the city centres of Glasgow and Edinburgh to the Highlands, 
Islands and rural Borders communities. 
 

2. In 2008/09, Scottish Citizens Advice Bureaux dealt with over half a million 
new issues for clients – nearly one issue for every minute of the year. Of 
these issues, over 100,000 concerned debt and nearly 50,000 concerned 
housing problems. Issues relating to debt and housing have increased 
significantly in recent years, with the number of debt issues brought to 
bureaux increasing by 16% last year. Our recent research report, Drowning 
in Debt, found that the average consumer debt held by a bureau debt client 
was £20,193, a 50% increase in five years.  
 

3. Citizens Advice Scotland (CAS) was represented on the Debt Action Forum 
(DAF) and the Repossessions Sub-Group. The recommendations from the 
two groups fed into the current Bill. We are supportive of the provisions 
contained in the Bill, although we have some concerns about aspects of the 
Bill which will be outlined under the following headlines:  

 
• Lay representation 
• Certificate for Sequestration 
• Trust Deeds 

 
Lay representation 
4. Currently the Bill provides for those facing repossession to have the right to 

be represented in court by an approved lay representative, with the approval 
process to be prescribed by subordinate legislation.  This provision is 
extremely welcome, however we will require clarification concerning the 
approval process.  Small claims legislation prescribes the rules that cover 
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lay representation under that procedure, and additionally, the Scottish Civil 
Courts Review1 recommends the use of “McKenzie friends” to assist in court 
in exceptional circumstances.  We consider that there should be some form 
of uniformity in the terms of the authorisation of lay representatives.  We 
consider it important that there are no barriers or requirements to advisers 
wishing to represent their clients in repossession cases. Given the demands 
placed on bureau resources by the recession, any barriers to representation 
would lessen the impact that lay representation should have.  

 
 
Certificate for Sequestration 
5. We welcome the proposed new route to sequestration for debtors who find 

themselves outside of current debt solutions. Our evidence has found that 
many debt clients cannot access the LILA route to bankruptcy because they 
are homeowners, or their income is over the threshold for the scheme, yet 
they have insufficient income to enter a Protected Trust Deed or the Debt 
Arrangement Scheme (DAS). Research undertaken by CAS in 2008 found 
that around a quarter of bureau debt clients could not access any of these 
debt solutions, leaving them in limbo. The proposed Certificate for 
Sequestration will provide a solution for some of this client group to deal with 
their unmanageable debt.  
 

6. The Bill makes provision for debtors to apply to an ‘authorised person’ for 
the certificate. The authorised person is required to certify that, in that 
person’s opinion the debtor is unable to pay debts as they become due. This 
authorised person is likely to include money advisers in Citizens Advice 
Bureaux. There remain some concerns about the ways in which the 
Certificate for Sequestration will operate: 

 
• It has yet to be made clear who the ‘authorised person’ is likely to 

include, and again we would wish to avoid too many barriers to obtaining 
authorisation that would make these provisions ineffective with regard to 
bureau debt clients  

• Advisers have also expressed concerns about the process that will be 
required in order that they would be in a position to confirm, in their 
opinion, that a debtor is unable to pay their debts   

• Without detailed guidance and strict criteria, the Certification process 
may turn money advisers into decision makers rather than advice 
providers. This could have implications for the impartiality of the service.  

 
 
7. CAS and money advisers are supportive of the proposed Certificate for 

Sequestration as a new debt solution. It will allow groups of debtors who 
previously found themselves outside of various debt schemes to have a 
route out of unmanageable debt. However, if money advisers are to offer the 
Certificate for clients, it is important that the provisions are designed so that 
they are comfortable and confident in doing so. In particular, the legislation 

                                            
1 Report of the Scottish Civil Courts Review  2009 
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and guidance must be designed to ensure that money advisers’ impartiality 
is not called into question.  

 
Trust Deeds 
8. CAS welcomes the changes to Protected Trust Deeds allowed for in the Bill. 

Section 10 of the Bill enables certain assets and liabilities to be excluded 
from a protected trust deed while still allowing it to become protected. This 
has the potential to help debtors who have little equity in their home. The 
provision is reliant on creditor agreement, so is unlikely to affect many 
creditors adversely, but will allow some flexibility in the agreement.  
 

9. Consideration was also given at the Debt Action Forum to a ‘Fast Track’ 
Protected Trust Deed. We believe that conditions in the Trust Deed market 
do not favour debtors or creditors at present, and that the proposed ‘Fast 
Track’ PTD would go someway to addressing the problems in the market. 
The proposed Trust Deed would offer additional protection to the family 
home for debtors that are able to offer a minimum level of repayments. This 
would mirror the aims of the Bill, so we call on the Accountant in Bankruptcy 
(AiB) to introduce this type of trust deed as soon as possible.    

 
Conclusion 
10. Citizens Advice Scotland (CAS) strongly supports the Home Owner and 

Debtor Protection (Scotland) Bill. Its provisions contain proportionate 
responses to the challenges posed by the recession, and are likely to 
continue to benefit debtors and homeowners in the long-term. We have 
outlined our responses to the provisions in the Bill in this paper, all of which 
can addressed in the near future through the Bill or the Statutory Instruments 
supporting the legislation. We call on MSPs to ensure that the Bill is enacted 
in a short time scale in order to help debtors and homeowners at the earliest 
opportunity.  

 
 
 
Keith Dryburgh 
Social Policy Officer  
Citizens Advice Scotland 
 
4 November 2009 
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SUBMISSION FROM MONEY ADVICE SCOTLAND 
 
Background to Money Advice Scotland (MAS) 
1. Money Advice Scotland is the national umbrella organisation in Scotland 

which promotes the development of free, independent, impartial and 
confidential money (debt) advice. Our mission is to “raise standards in 
money advice in Scotland”. Its members range from local authorities, CABx, 
law centres, who are full members, through to credit organisations (including 
debt collection), housing associations, insolvency practitioners, amongst 
others, who are associates of the organisation. As such we are a broad 
church.  
 

2. We are a “second tier support” organisation and provide our members with 
training, consultancy, conference and seminar events, and are involved in 
policy and research in all matters relating to personal debt and finance. 
 

3. Money Advice Scotland welcomes the opportunity to give written and oral 
evidence to the Scottish Parliament.   

 
Debt Action Forum 
4. As the Committee will be aware the Debt Action Forum and the 

Repossessions Sub group reported earlier this year, and Money Advice 
Scotland was a member of both these groups. We participated in all 
meetings.  

 
What MAS has done to consult with its members 
5. We are disappointed that there wasn’t time for fuller consultation given that 

not all aspects of the Bill were discussed or agreed at the Debt Action 
Forum. Also we note that there are to date no submissions from local 
authorities, who clearly have an interest in this policy area from both a 
housing and money advice perspective. 
 

6. We have had only a small window of opportunity to consult with our 
members. On Tuesday 27 October 2009, we held a consultation day on both 
the Bill and the Debt Arrangement Scheme Regulations Consultation, which 
was attended by over 100 delegates, of which almost one fifth were from the 
insolvency and commercial field, the remainder coming from money advice 
and related fields. 
 

7. Speakers included representatives from the Scottish Government, The 
Office of the Accountant in Bankruptcy, a Bank, a Building society and a firm 
of Chartered Accountants. All of the foregoing gave presentations together 
with one from Money Advice Scotland. There were opportunities for the 
delegates to ask questions of the speakers and make comments.  
 

8. There were many views expressed during the consultation day including the 
following: 

 
• From a money advice point of view, the Bill needs to balance the rights 

of debtors and creditors. Also that money advisers are pivotal to the 
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process and as such need to be trained and competent, especially given 
the introduction of lay representation, and the expectation that money 
advisers will perform that task.  

 
Concerns were also expressed regarding the role of money advisers in 
the new route of “certificate for sequestration” which likely could be done 
through a money adviser, as one of the channels. These concerns were 
around the liability of the adviser of signing the certificate. A 
representative from Accountant in Bankruptcy (AiB) commented that the 
money adviser would not be personally liable, where the debtor has 
made inaccurate statements. The Certificate will say that the debtor has 
disclosed information. If subsequently the AiB finds there are “hidden” 
assets for example, there will be consequences for the debtor, not the 
money adviser. Whilst not discussed at the consultation day, it is 
envisaged that if errors are made by the money adviser, then they would 
be held liable as such. 
 

• From a money advice point of view there were concerns as to the future 
of the Debt Arrangement Scheme (DAS) given the possibilities of the 
family home being exempt from a Protected Trust Deed. The impact of 
this policy could be reduced numbers of people opting to pay all of their 
debts over a longer period of time.  

 
• Whilst not mentioned at the Consultation day, we would suggest that 

where a Trust Deed has exempted the home, rejection by creditors 
automatically confers DAS status on the proposals, and the case is 
completed by them as a DAS, or passes to the AiB to complete the 
administrative process. In this event, we would prefer that reviews are 
carried out by a money adviser. This proposal mirrors the same common 
sense situation, as currently exists with failed protected trust deeds, 
creating apparent insolvency, but providing a smooth transition to an 
analogous remedy. 

 
• With regard to exempting homes from a Protected Trust Deed, from an 

insolvency perspective, it was reported that there have been no forced 
sales, and that maybe the Bill is trying to address a problem that doesn’t 
exist by introducing exemption for the family home. As a “safeguard” it 
was suggested that the first 10k be exempt. However, there are 
opposing views from the money advice sector as it is believed that some 
of the Protected Trust Deeds are converted into a sequestration, and the 
debtor could/would lose their home. Also, some debtors will resort to 
“voluntarily surrendering” their homes.  

 
• A lender was asked whether under the proposed Bill whether lenders 

would take a different approach to borrowers. The response was that it 
depends on the existing relationship with the customer. In England and 
Wales “charging orders” similar to “inhibition” in Scotland have escalated. 
There was a feeling by the lender that more consultation was required, 
but also a recognition of the need to get the Bill on the statute book - 
which is a dilemma in itself. It is our view that there does not appear to 
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be historical or empirical evidence to suggest that the jurisdictions would 
be treated differently. What is more likely to be the case is the lending 
decisions will be made on the availability of funds. 

 
Overall comments 
9. This Bill sets out to attempt to deal with some of the consequences of the 

recession with regard to Housing and Debtor Protection issues.  
 

10. We, as an organisation welcome many parts of the Bill, and here in this 
written submission, we hope to give the Committee an understanding of our 
position. There are areas however, where we still have some concerns or 
reservations. Also, as much of the devil is in the detail, without the Statutory 
Instruments it is difficult to envisage how the whole system will work, and 
what the various responsibilities will be, and for whom.  
 

11. There are concerns from some quarters that the overall economy, and 
availability of credit and cost of credit may be affected. However, we do not 
have any empirical evidence to support this. 

 
Part 1 of the Bill  - Residential Standard Securities: Creditors right on 
default 
12. We welcome the inclusion of an affidavit being required that the creditor has 

to ensure that the debtor or any other person is not occupying the security 
subjects. This protects debtors, and the non entitled spouses and civil 
partners to be protected also. 
 

13. We welcome the introduction of “pre – action requirements” as part of the 
primary legislation. We are aware from colleagues in England and Wales 
that the existing “pre action protocol” which is only that with no legal status 
as such, has had mixed success. In our view if the consumer is given an 
opportunity to try to remedy their situation it may result in a positive outcome 
for both lender and borrower. The creditor has to provide clear information, 
about the standard security, the amount due and any arrears and charges. 
Also, as the creditor must make “reasonable” efforts to agree with the debtor 
proposals in respect of future payments, this gives the debtor a further 
opportunity. However, to make this work, there needs to be a link to money 
advice. The debtor will already know that they are having difficulties, and it 
may be the case that they have continued to make payments to those who 
shout the loudest as opposed to the priority debts such as the secured debt. 
By restructuring the debts this may well alleviate the situation.  
 

14. A similar requirement should be placed on unsecured creditors, to co 
operate in Mortgage to Rent applications, where no undue prejudice would 
be suffered by them. 

 
We have however, some concerns around the interpretation of 
“reasonable” efforts.  
15. What one person considers reasonable may well be different from another. 

It is imperative that there is consistency across the court system when 
dealing with these important matters, in order for consumers to be dealt with 
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an equitable way. There needs to be guidance which could, for example 
include reference to types of scenarios of possible cases outlining the 
different problems faced by consumers, together with timescales etc.  
 

16. We welcome the inclusion in the Bill that creditors MUST NOT make an 
application under Section 24 (1B) of the 1970 Act, if the debtor is taking 
steps which are likely to result in payment to the creditor within a reasonable 
time of any arrears, or the whole amount etc, or indeed any other obligation 
of the debtor. Similar to a previous point, we have some concerns around 
the interpretation of reasonable time. We raise this as an important point 
as some lenders, particularly in the sub-prime or non conforming market 
pursue debtors very quickly when they fall into arrears. This may in some 
people’s view be “a good thing” to save arrears building up etc.  However, 
their view and perhaps others may differ when deciding what is a 
“reasonable time, for payment to be made. We acknowledge that each 
situation may well be different, but efforts need to be made to try to treat 
people on an equitable basis. 
 

17. We welcome the fact the creditor must provide the debtor with information 
about advice and assistance. However, we believe that to be consistent with 
other relevant legislation, it would be helpful to make reference to the Debt 
Advice and Information Pack. 
 

18. Proposed Section 24(1C) (6) states that the creditor must encourage the 
debtor to contact the local authority in whose area the security subjects are 
situated. Although this is at the pre action stage, it is our view that there 
should be consistency with Section 11 of the Homelessness Scotland Act, to 
require creditors to notify the local authority, as opposed to just encouraging 
the debtor to contact them as is the intention. Also, it is imperative, that local 
authorities act on the information from lenders, otherwise all the effort will be 
wasted.  

 
19. With regard to recall of decree we believe it should be possible to recall the 

decree at any time, and not just within the 14 day window. We would 
welcome a policy change in this area. 
 

20. We welcome the inclusion of lay representatives within the proposed 
system, in order to broaden the availability of representation of debtors. In 
the Bill, the approved lay representative, who “must throughout the 
proceedings satisfy the sheriff that the representative is a suitable person to 
represent the debtor or entitled resident and is authorised by the debtor or 
entitled resident to do so”. In our view this should be kept as flexible as 
possible to ensure as much coverage as possible of lay representatives, 
including the debtor themselves.  
 

21. Presently Money Advice Scotland together with Citizens Advice Scotland, 
through the Wiseradviser programme, provides the core training for money 
advisers across Scotland. There still remains a gap in the volumes of“lay 
representation”. In addition there are some issues with organisations 
(particularly local authorities) in allowing staff to represent in Court, 
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particularly if the challenge is against its own local authority. This needs to 
be addressed, as many Specialist money advisers are employed full time 
within local authorities, and are not allowed to perform these tasks, as it is 
considered a conflict of interest.  

 
Part 2 of the Bill - Sequestration and Trust Deeds 
22. This section introduces a new remedy for debtors through a “certificate for 

sequestration”, which can be granted by an authorised person certifying that 
(in the authorised person’s opinion) the debtor is unable to pay debts as 
they become due.  

 
23. Whilst there are people presently who can’t access a remedy for their debts, 

for example can’t meet the “apparent insolvency criteria, or Low income low 
assets route, they very often end up continually being pursued for debts 
which clearly they can’t pay. In our view there is a gap to fill. 

 
Certificate of sequestration 
24. We welcome the introduction of this new route through a “certificate of 

sequestration” to help fill a void.  
 
Authorised persons 
25. We welcome the introduction of “authorised persons” However, they would 

need to be properly trained and be competent in money advice or related 
area of work, before becoming an authorised person. We anticipate that 
money advisers would be included in the prescribed classes of persons 
authorised to grant a certificate. We already have “approved advisers” under 
the Debt Arrangement Scheme Regulations, who could form part of a 
“gateway” of “trusted intermediaries”. However, more resources are required 
to build the network up to the required size. Many advisers are also 
performing duties under the Scottish Government Home Owners Support 
Scheme and this could be dovetailed with the requirements of the Debt 
Arrangement Scheme, and the proposed “authorised persons” under this 
Bill. There would be financial considerations for this policy area to work 
effectively. 

 
Trust deeds 
26. We cautiously welcome the fact that creditors could agree to keep the family 

home out of the trust deed. This is very relevant if you have a debtor who 
could potentially be sitting with significant equity. There are of course other 
options to be considered such as the Debt Arrangement Scheme which is 
designed to ensure that providing debtors keep to the agreement of the Debt 
Payment programme, including payment of their ongoing liabilities, then no 
diligence can take place. It should also be noted that any concessions, such 
as the creditor agreeing to keep the home outside of the trust deed, which 
apply to Protected Trust Deeds, should also apply to Sequestrations. To do 
otherwise could result in creditors opting for sequestrations, as opposed to 
protected trust deeds.  
 

27. As the Protected Trust Deed is a creditor driven process initially, any 
proposals would have to be subject to their qualified agreement. Also, many 
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creditors now are using one clearing house to make decisions on (offers 
within) Protected Trust Deeds and as such a new acceptance equilibrium is 
created. 
 

28. Also, we would strongly oppose the ending of the Protected Trust Deed 
route into sequestration. 

 
Power in relation to debtor’s family home 
29. We welcome the extension of one year to three years in respect of the 

power to sell a debtor’s house under a Trust Deed, also that Trustees must 
give notice of proceedings to the local authority.  

 
Abolition of certain requirements to advertise in the Edinburgh Gazette 
30. Under the proposed legislation there is a possibility it would give rise to an 

increase in actions for non-notified creditor to petition for sequestration on 
the grounds of undue prejudice. 

 
  
Conclusions 
31. The Bill offers many opportunities to improve the current debt and housing 

law, but there are areas, which we have earlier identified, whereby further 
thought needs to be given, and indeed consultation. 

 
Yvonne MacDermid, Chief Executive 
Money Advice Scotland 
5 November 2009 
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SUBMISSION FROM R3 SCOTTISH TECHNICAL COMMITTEE 
 
 

1. R3’s Scottish Technical Committee has had the opportunity to consider 
the Law Society’s and the Institute of Chartered Accountants of 
Scotland’s written evidence in relation to the above Bill and agree with 
the comments made in both submissions. 

 
2. I apologise for the delay in responding. 

 
 

Rachel Grant 
Chair of R3 Scottish Technical Committee 
 

  3 November 2009 
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SUBMISSION FROM SCOTTISH LEGAL AID BOARD 
 
Introduction 
1. The Scottish Legal Aid Board (‘the Board’) manages the system of legal aid 

in Scotland. It is the Board’s responsibility to manage the legal aid fund with 
due regard to economy and advise Ministers on how legal aid is working and 
ways to improve it. At all times the Board aims to improve access to justice 
and explore new ways of delivering legal aid services. 

 
2. The Board was a member of the Debt Action Forum and its sub-groups, the 

Repossessions Group and the Access to Advice Group and is now chairing 
the Repossession Advice Group which is responsible for implementing the 
groups’ non-legislative recommendations in tandem with the Bill. The Board 
therefore welcomes this opportunity to respond to the Local Government 
and Communities Committee. 

 
General Comments 
3. The Board has a role in improving access to justice and therefore it broadly 

welcomes the overall aims of the Bill to help protect home owners and 
debtors during a period of recession and to reduce the risk of homelessness 
as a result of insolvency. 

 
4. Over the last year, the Board has seen a significant increase in the number 

of applications for legal aid related to the economic downturn and 
particularly those relating to the Mortgage Rights (Scotland) Act. In the 12 
months to the end of September 2009, the Board received 48% more 
applications in this category than in the previous 12 month period. The 
increase over two years is 88%. 

 
5. While this demonstrates that the widespread (and growing) network of 

committed legal aid solicitors has responded to the growth in demand 
resulting from the downturn, the overall number of applications for legal aid 
(611 in the last 12 months) is still very low relative to the number of people 
facing repossession (estimated at around 10,000 for 2008/09). 

 
6. The Board therefore recognises the need for action in this area to ensure 

effective legal protections exist for those facing repossession and that they 
are able to avail themselves of those protections. While legal aid is available 
for those who seek help from a solicitor and cannot afford to pay for it 
themselves, the crucial services legal aid funds by no means represent the 
only source of support for those facing debt and repossession. Both 
generalist and specialist advice agencies, including Citizens Advice 
Bureaux, money advice centres, law centres, welfare rights teams and in-
court advisers provide a huge amount of assistance to those seeking to 
negotiate repayment arrangements with creditors.  

 
7. As a measure of the additional demand felt by such agencies, the Board 

received an overwhelming response to its recent invitation to submit bids for 
grant funding for projects specifically focused on helping people affected by 
the downturn. Ministers made an additional £3m available for a programme 
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of related measures. This also includes the employment of a small number 
of solicitors by the Board and the enhancement of the existing in-court 
advice projects. These services already operate in seven sheriff courts and 
the additional funding has added to their capacity to assist those turning up 
in court to represent themselves. 

 
8. The bulk of the funds made available by Ministers – in excess of £2m – were 

allocated to new grant funded projects. The Board received applications 
totaling over £6m. 

 
9. The 16 projects the Board is now funding will make a real difference to the 

availability of advice and representation for those affected by the downturn. 
This will be crucial as the provisions in the Bill are implemented, as the 
effectiveness of the additional protections the Bill offers to those facing 
repossession will be greatly improved by the delivery of advice at as early a 
stage as possible as well as representation where things do reach court.  

 
Specific Comments 
10. As a funder of a wide range of advice and representation services provided 

by both lay advisers and solicitors, the Board has a number of observations 
on the three aspects of the approach to repossession set out in the Bill. 

 
11. First, the Bill makes provision for pre-action requirements on lenders 

seeking to repossess. The specific requirements will be specified by 
statutory instrument, but the general approach is that lenders should explore 
all reasonable alternatives to repossession, including giving opportunities for 
borrowers to come to repayment arrangements. This creates opportunities 
for lenders to provide information to borrowers both on the options available 
to them and on sources of advice and assistance. This should help increase 
the number of people who seek advice at this stage, which in turn may help 
reduce the number of repossession actions raised in court. 

 
12. Where court action is initiated, the Bill changes the process to be followed, 

specifically requiring all cases to call in court. The Bill’s Financial 
Memorandum makes clear that, just because all cases will call in court, it is 
not expected that all cases will be defended. The Board would observe 
however that the Bill’s provisions do create a further opportunity for action to 
be taken to resolve matters prior to decree being granted. It also provides a 
further opportunity for assistance to be made available; the fact that the vast 
majority of repossession actions do not call in court at present was identified 
by the Repossessions Group as a barrier to effective planning and provision 
of in-court advice and representation.  

 
13. Section 7 of Part 1 of the Bill allows for the representation of the debtor or 

entitled resident by an approved lay representative in court proceedings in 
relation to the possession or sale of a residential property. As with the pre-
action requirements, the Board has not seen the draft Statutory Instrument 
that will give effect to these provisions and so can only comment on this 
provision in general terms.  
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14. The Board supports the principle of allowing lay representation in these 
types of cases. Many lay advisers have considerable expertise but are 
prevented from representing their own clients by the current rights of 
audience restrictions. The Bill will remove this barrier, increasing the range 
of representatives that may be available to support borrowers in making use 
of the legal protections they have. This could include in-court advisers and 
many of the grant-funded services being supported by the Board. Such 
representatives would complement the service already provided by solicitors 
operating under the legal aid system and assist the courts in dealing with the 
significant projected increase in defended cases calling in court. 

 
15. In this context, the Board has an interest in is how these lay representatives 

will be defined in the Statutory Instrument.  The Board considers that there 
should be proportionate but effective control over persons able to provide 
representation in court through some form of quality assurance and the 
Board offers its assistance in framing the rules in this respect.  

 
16. The Board view is that any quality assurance scheme should apply at an 

organisational rather than individual level. Such a requirement might be akin 
to the Advice Agency Code under section 67 of the Legal Profession and 
Legal Aid (Scotland) Act 2007 which provides for certain criteria for advice 
agencies to meet before they can grant legal advice and assistance.  

 
17. From a practical perspective, any requirements for lay representatives would 

probably need to fit with existing models of quality assurance in the sector. 
An example of this would be the National Standards for Information and 
Advice Providers in the housing sector. 

 
18. Although the lay representation provisions will have no direct impact on the 

legislation governing legal aid, there is a clear link with the Board’s grant 
funded and In-Court advisor projects.  

 
19. Should the Bill proceed, and should the lay representation provisions be 

commenced, these services will be able to adapt and help with 
implementation of the provisions. To ensure that these services, along with 
many others not funded by the Board, are ready and able to respond as 
soon as possible after commencement, the requirements to be set out in the 
statutory instrument need to be shared with relevant stakeholders, including 
the Board. 

 
Debt Action Forum and Sub-group Recommendations 
20. The Committee has asked specifically whether the Bill sufficiently enacts the 

recommendations made by the Debt Action Forum and its Sub-groups in 
June 2009. As far as the repossession provisions are concerned, the Board 
thinks that the Bill reflects the recommendations. 

 
21. However, the recommendations were wide ranging and it would be 

unrealistic to expect that they could all be given legislative effect within the 
timescales Ministers set themselves for bringing forward this Bill. In addition, 
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many of the recommendations can be implemented without the need for 
legislation.  

 
22. In respect of such recommendations around advice provision, the Board is 

coordinating delivery of these through the Repossession Advice Group 
which met for the first time on 27 October 2009. The Group will report 
regularly on progress to Ministers and will endeavour to implement the 
recommendations, where possible, in conjunction with the timetable for the 
Bill. 

 
23. In relation to our role in the administration of legal aid, the Board has direct 

responsibility for implementing several of the recommendations on 
improvements to the provision of legal aid and legal advice and assistance. 
The Bill itself is not the lever with which to deliver these changes, but rather 
this can be done through parallel changes to secondary legislation and 
working with a number of bodies in the advice, local government, finance 
and justice sectors to improve the delivery of advice and assistance on debt 
and repossession issues. 

 
24. With regard to legal aid related recommendations requiring changes to 

primary or secondary legislation, the Board is working closely with Scottish 
Government to bring forward the required changes such as the interest rate 
on standard securities taken by the Board and the ability for Board-
employed solicitors to deliver the same range of services as those it funds 
through its grant funding powers. 

 
 
Scottish Legal Aid Board 
 
4 November 2009  
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