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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

27th Meeting, 2009 (Session 3) 
 

Wednesday 4 November 2009 
 
The Committee will meet at 10.00 am in Committee Room 4. 
 
1. Local Government Finance  inquiry: The Committee will take evidence 

from— 
 

John Swinney MSP, Cabinet Secretary for Finance and Sustainable 
Growth, Bill Stitt, Assistant Team Leader, and David Henderson, Deputy 
Director, Local Government Finance Division, Scottish Government. 
 

2. Home Owner and Debtor Protection (Scotland) Bill: The Committee will take 
evidence on the Bill at Stage 1 from— 

 
Rachel Grant, Partner, Brodies LLP, Law Society of Scotland; 
 
Eric Leenders, Executive Director, British Bankers Association; 
 
Maureen Leslie, Partner, MLM Insolvency LLP, Insolvency Practitioners 
Association; 
 
Blair Nimmo, Joint Administrator and Head of Restructuring, KPMG, 
Institute of Chartered Accountants of Scotland. 
 

3. Decision on taking business in private: The Committee will decide whether 
its consideration of a draft report on LCM(S3)22.1 Child Poverty Bill (UK 
Parliament Legislation) at a future meeting should be taken in private. 

 
4. Draft Budget Scrutiny 2010-11 (in private): The Committee will consider a 

draft report to the Finance Committee on the Scottish Government's Draft 
Budget 2010-11. 
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Local Government and Communities Committee 
 

27th Meeting, 2009 (Session 3), Wednesday, 4 November 2009 
 
 

Home Owner and Debtor Protection (Scotland) Bill – Written Submissions 
 
 
 

1. At this meeting the Committee will be taking evidence from the British 
Bankers Association, the Insolvency Practitioners Association, the Institute of 
Chartered Accountants of Scotland and the Law Society of Scotland. 

2. The Committee has previously received written submissions in paper 
LGC/S3/09/26/3.  Further written submissions, attached to this paper, have 
been received from— 

• Bryan Jackson, PKF (UK) LLP 

• Federation of Small Businesses 

• Institute of Chartered Accountants of Scotland 

• Insolvency Practitioners Association 

• Irene Harbottle, W D Robb and Co 

• Kevin McLeod, Invocas Financial 

• Penny McCoull 

• Peter Dean, The Carrington Dean Group Limited 

• Rob Caven, Grant Thornton UK LLP 

• Stubbs Gazette 

 

Susan Duffy 
Clerk to the Committee 
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SUBMISSION FROM BRYAN ALAN JACKSON, PKF (UK) LLP 
 
1. PKF is a firm of accountants and business advisers, with offices 

throughout the UK: two of which are in Scotland.  I am Senior Partner of 
the Scottish Region and an Insolvency Practitioner ["IP"] with over 30 
years Corporate Recovery & Insolvency experience.  My concerns 
regarding the Home Owners and Debtor Protection (Scotland) Bill ["the 
Bill"] are noted:- 
 

2. The aim of the Bill – "to protect home owners and debtors during a period 
of recession and, in particular, reduce the risk of homelessness as a result 
of insolvency" – is commendable: but I do not believe the proposed Bill 
meets its objectives, and I also have reservations with regard to drafting 
reactive legislation, which suggests further re-drafting will be necessary 
when, and if, the country recovers from the current recession. 
 

Consultation 
3. While I have considerable concerns regarding the proposals of the Bill, I 

have a fundamental objection to the timescale imposed to consult on the 
new Bill.  As I understand, the normal consultation period would be 12 
weeks, whereas this consultation has been significantly shortened and, for 
no apparent reason, is not being put before the Justice Committee. 
 

4. It has been suggested that the Debt Action Forum ["DAF"] discussions 
formed part of the formal consultation on the Bill, thereby reducing the 
timescale required for full consultation.  This seems inequitable, as the 
DAF was not fully representative of the stakeholders with an interest in the 
Bill.  I also understand that restrictions were put on the dissemination of 
the information discussed due to the confidential nature, surely by 
definition restricting consultation with membership.    
 

5. On conclusion of the DAF, the advice was that the Bill would deal with 
non-contentious issues, thereby reassuring members that more radical 
proposals would be subject to full consultation with the appropriate 
stakeholders.  I am wholly disappointed, as both a member of the 
electorate and as an insolvency professional, that additional material has 
been included in the Bill which did not form part of the DAF discussions.  
The removal of the failed trust deed as grounds to self sequestrate, and 
the inability of IPs to act in Certificate of Insolvency sequestrations, were 
not discussed at the DAF.  These additions have significant relevance to 
IPs.  It is also somewhat incredulous that the Bill is being rushed through, 
with a restricted consultation period, when the Regulations to support the 
Bill have yet to be published and will clearly impact on a number of issues.  
The term blindsided seems apt in the circumstances. 

 
Family Home 
6. The perceived threat of homelessness as a result  of insolvency seems 

unfounded and is unsupported by the figures supplied by The Institute of 
Chartered Accountants of Scotland ["ICAS"], which show that in trust deed 
situations IPs invariably do not evict debtors from their properties.  On this 
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basis the proposal to exclude assets from a trust deed is unnecessary.  
Debtors already have this option available in a comparable sense in the 
Debt Arrangement Scheme ["DAS"].    

 
7. In my 30 years of practice I am only aware of one eviction in a trust deed 

case. 
 

8. While it remains to be seen if the exclusion of the home from trust deeds 
will become the norm, it seems it is open to abuse for a number of 
reasons, which are comprehensively covered in the other submissions to 
the consultation.   
 

9. The exclusion of the property in possible insolvency proceedings must 
surely be a concern for lending institutions.  The ability to absolve yourself 
of debt, while potentially retaining an asset of significant net value, will 
lead to more stringent lending criteria.  Creditors will look to impose 
safeguards to balance their interests with the rights of the individual. If 
legislation promotes an abdication of responsibility on behalf of the 
consumer which is clearly prejudicial to creditors, lenders will look to 
minimise their risk.  Unsecured lending levels will be adversely affected, as 
creditors will have to consider the commercial risk of lending to the 
Scottish populace, resulting in a two tier lending framework within the UK; 
with Scotland comparing less favourably to the rest of the UK.   
 

10. In April last year the Bankruptcy & Diligence (Act) 2007 ["BAD Act"] 
brought Scotland into line with the rest of the UK in relation to a 12 month 
discharge in bankruptcy.  The main thrust of the legislation was to ensure 
Scots were not disadvantaged by the difference in procedures and to 
encourage entrepreneurial spirit.  The new legislation is surely at odds with 
the recent changes brought in to harmonise procedures throughout the 
UK.  The potential to exclude property in an insolvency situation is unlikely 
to encourage lending institutions to finance new business ventures in 
Scotland.  The Scottish market will become a sub-prime location for 
lenders, where we see higher interest rates and a stagnant economy.   
Without the free flow of money, which as a result of the general economic 
climate is likely to become more reliant on asset security, the Scottish 
economy will lag behind the rest of the UK. 
 

11. May I respectfully suggest that, by virtue of definition, exclusion of assets 
is more appropriate in a debt management scenario, not an insolvency 
situation?  My contentions regarding the exclusion of the home as an 
asset does not detract form my awareness of the importance of protecting 
the family home, and I appreciate it is a major concern for individuals 
considering their options.  A possible compromise would be to set a level 
of equity which would not form part of the insolvent estate, thereby 
affording some protection to a debtor.  In practice, compromises are 
commonplace, and this is backed up by the fact that evictions by Trustees 
are extremely rare in trust deeds.   
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12. Ultimately, creditors will decide if trust deeds with excluded assets are 
acceptable.  Unless they are offered further incentive it is unlikely they will 
agree to “protect” the trust deed and there is a real threat that this proposal 
will simply lead to an increase in formal sequestrations, as creditors reject 
trust deed proposals.  

 
Certificate of Insolvency 
13. The inability, under proposed amendments, to convert rejected trust deeds 

to a sequestration seems at odds with the proposals to implement a 
process of certification as a route to bankruptcy.  In simple context, surely 
a trust deed is a Certificate of Insolvency.  There is no obvious basis to 
exclude IPs from continuing to act as Trustee in a follow on sequestration 
procedure, and no basis to stop a failed trust deed from preceding a 
sequestration.  These proposals did not form part of the DAF consultation 
and are concerning on that basis alone.   
 

14. The existence of the new Certificate of Insolvency should automatically 
reduce the number of trust deeds, as those cases that do not meet the 
minimum dividend threshold imposed by creditors would be processed for 
bankruptcy via the Certification route.  The criterion that the Accountant in 
Bankruptcy should be appointed in these cases has no basis, economical 
or otherwise.  While I might be judged as cynical, to permit this 
amendment to legislation simply increases the remit of the Accountant in 
Bankruptcy, and adds an associated cost to the public purse where there 
isn't one currently.  The idea is to ensure all debtors have appropriate debt 
management/insolvency options and the Certificate of Insolvency is, in 
principle, a workable solution, but to bar Trustees from using this route is 
restricting the options available to the debtor. 

 
15. Mr Ewing refers back to pre-1993 legislation, but there is no correlation at 

all. Pre 1993 the State met the cost of small asset sequestrations.  This 
has not been the case since the 1993 Act was implemented: IPs do not 
undertake work which is in any way a drain on the public purse.  There is 
healthy competition between IPs and creditor pressure gives added 
impetus to ensure creditors' and debtors' interests are considered and 
Trustees’ fees kept within an acceptable range.  To grant the AiB an 
obvious monopoly seems more than unjust, it would seem to be in 
contravention of anti competition rules.  Is this possibly driven by the 
Accountant in Bankruptcy's contention that they will soon become a self-
funding Agency? 
 

16. Over the years, throughout the various consultations and changes to 
personal insolvency legislation, IPs have argued for a change in the rules 
of apparent insolvency.  This was not because of self-interest, but because 
of the awareness that many individuals were denied access to appropriate 
debt relief.  IPs supported this change.  
 

17. It is accepted that Low Income / Low Assets ["LILA"] has proved a positive 
step, but still leaves a number of people who own property, and/or earned 
more than the national minimum wage with no means of accessing 
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bankruptcy.  A trust deed is not always an option due to the minimum 
dividend threshold enforced by creditors.  There is no correlation between 
level of debt and ability to repay and it is not always possible to realistically 
achieve dividend thresholds.  These people need to be given an access to 
debt resolution and the Certificate of Insolvency is a positive step, but the 
inability of the individual to choose who to appoint as Trustee has no 
substance behind it. 
 

18. In principle, the idea of a Certificate of Insolvency is welcome; but as the 
failed trust deed route to bankruptcy is being removed it seems inequitable 
that only the Accountant in Bankruptcy can take these appointments.  
There is no basis for restricting IPs from taking this work, and it may be 
worth reiterating at this point that there is no call on the public purse: 
insolvencies, where IPs are appointed, are self-funding. 
 

19. IPs are highly trained and professional individuals and, as a profession, 
are closely monitored.  We have processes in place and trained staff.  The 
development and expansion of the Office of the Accountant in Bankruptcy 
has been significant in recent years, but they have openly admitted they 
have struggled to recruit qualified insolvency staff.  The logic in increasing 
the remit and size of a Government Agency must surely be questionable in 
the current economic climate.  
 

20. If the changes proceed unamended the potential effects to IPs throughout 
Scotland will be significant.  I estimate that, within my organisation, I will 
have to make 14 full-time and 2 part-time staff redundant, for no reason 
other than the expansion of a Government Agency currently unable to 
provide the level of advice and expertise of those individuals. 

 
Summary / Conclusion 
21. The Bill will have a significant impact not only on IPs, but on the Scottish 

economy; on that basis alone it should be subject to a full consultation with 
all stakeholders given the opportunity to give answers: as was originally 
promised by Fergus Ewing and Gillian Thompson. 

 
 
Bryan Alan Jackson 
Senior Partner of PKF (UK) LLP 
 
29 October 2009 
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SUBMISSION FROM THE FEDERATION OF SMALL BUSINESSES 

 
Introduction 
1. The Federation of Small Businesses is Scotland’s largest direct-member business 

organisation, representing around 20,000 members. The FSB campaigns for an 
economic and social environment which allows small businesses to grow and 
prosper.  
 

2. We welcome the opportunity to submit our comments on the Home Owner and 
Debtor Protection (Scotland) Bill to the Local Government and Communities 
Committee. 

 
Background 
3. The FSB’s comments concentrate on Part 2 of the Bill, which we understand has 

two main aims.  First, to provide greater safeguards for a debtor’s family home in 
the insolvency process and secondly, to ensure that all debtors can access a debt 
relief mechanism. The FSB is generally supportive of both of these aims. 
 

4. However, as many of our members can often find themselves as unsecured 
creditors, we also believe that any additional protection for debtors has to be 
balanced with those of the creditor.  The Bill must also ensure that both debtors and 
creditors have a choice in how to tackle debts and that debt relief mechanisms are 
carried out by properly qualified and regulated experts.   
 

5. Our understanding is that the Bill is being introduced as a response to a number of 
problems brought about by the recession.  While it will seek to assist those who find 
themselves in short term difficulties, the overall message must be that those who 
can afford to pay their debts must do so.    

 
The Debt Action Forum (DAF) 
6. The FSB understands that the DAF was established to consider actions that could 

be taken to help debtors affected by the recession.  Further, we believe that how to 
treat the family home in such a process was discussed by the forum.   
 

7. Section 4.3 of the final DAF report, published in June 2009 stated, “Members 
accepted that the whole subject of action against property was complicated and 
affected a lot of areas.  They agreed that this paper raised a number of issues 
which should only be considered after a full public consultation.” 
 

8. Following discussions with other relevant organisations, the FSB, as a body 
representing a significant number of unsecured creditors, was disappointed that the 
Forum did not have meaningful representation from the unsecured creditor 
community. We are also surprised that a proposal on how the family home should 
be dealt with in a protected trust deed now appears in the Bill, without any 
consultation having taken place.   
 

9. While the Bill does deal with how the family home is treated as an asset in a 
protected trust deed, it does not consider how it should be dealt with as part of a 
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sequestration. It is our understanding that this will now be dealt with in a separate 
consultation beginning later this year.  We believe that this makes it difficult for 
creditor groups that have an interest in this particular legislation to understand fully 
the policy intention of how they will recover their debts.   

 
Protected Trust Deeds and the Family Home 
10. The FSB has concerns that exempting the family home could have the following 

outcomes: 
 

• Creditors are less likely to accept a form of debt relief that excludes the major 
asset from which a dividend could be paid.  This major asset is often the family 
home. The Bill does not make clear what would then happen to the debtor and 
his creditors.   

 
• Unsecured creditors, including our members; HM Revenue & Customs; and 

others expect to be paid for services or credit. Legislation that may undermine 
this basic principle would have a damaging effect on our members and many 
thousands of small and micro businesses across Scotland, as they often lack 
the sophisticated credit control systems of larger businesses.  Cash flow is 
particularly important at this time and we would not wish to see the introduction 
of any measure that would make this more difficult.   

 
• Bank lending to smaller businesses could also be influenced by a higher risk 

premium if the recovery of debts becomes tougher.  This could mean micro and 
smaller businesses, among others, seeking credit in Scotland being treated less 
favourably by lenders.  Secured lenders such as banks will also be conscious of 
Part 1 of the Bill that restricts the rights of creditors in repossessions.  The 
overall effect may be to tighten lending criteria.  

 
 
 
 
Andy Willox OBE 
FSB Scottish Policy Convener 
 
28 October 2009 
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SUBMISSION FROM THE INSTITUTE OF CHARTERED ACCOUNTANTS 
OF SCOTLAND 

 
1. The Institute of Chartered Accountants of Scotland (ICAS) is pleased to 

have the opportunity to submit its views on this Bill to the Local 
Government and Communities Committee. ICAS welcomes the invitation 
to supplement this written evidence by providing oral evidence at a 
meeting of the Committee on 4 November 2009.  

 
2. ICAS authorises and regulates the vast majority of Scotland’s Insolvency 

Practitioners (IPs). IPs deal on a daily basis with debtors, providing free 
debt advice and acting as trustees. IPs also act as agents for the 
Accountant in Bankruptcy (AiB), where the agency is the permanent 
trustee in sequestration. 

 
3. Our interest in this Bill is largely concerned with Part 2 – Sequestrations 

and Trust Deeds. 
 
4. ICAS was a member of the Debt Action Forum (DAF), set up by the 

Minister for Community Safety, Fergus Ewing, and had input into some 
of the changes proposed within this section of the Bill. We welcome the 
majority of these changes, which will introduce sensible measures to 
protect debtors in Scotland.  

 
5. That protection has to be balanced with the rights of creditors. The Bill 

must also ensure that debtors and creditors continue to have a range of 
choices in debt relief and the safeguards provided by properly qualified 
and regulated experts. 

 
6. We have concerns about two aspects of Part 2 of the Bill: 
 

i. The removal of the family home from protected trust deeds and any 
other assets subsequently prescribed in regulations. If passed into 
law, this could have a serious economic impact and deny choice to 
debtors and creditors.  

ii. The provisions relating to the certificate for sequestration.  
 
The Intentions of Part 2 of the Bill 
7. The Bill has two main aims. First, to provide greater safeguards for the 

debtor’s family home in the insolvency process. Second, to ensure that 
all debtors can access a debt relief mechanism, including more flexibility 
for trust deeds. We support both of these intentions in principle. 

 
The Debt Action Forum – Concerns over lack of consultation  
8. The Debt Action Forum (DAF) was set up to consider, in light of the 

economic downturn, early actions that could be taken to help debtors. 
The group represented a wide range of views from those involved in debt 
issues. ICAS remains concerned that, despite suggesting the group 
should include unsecured creditor representation, their views were never 
fully considered.  
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9. How to treat the family home was discussed at the DAF. It was 

recognised as an issue of major importance. As such, the conclusion in 
the final DAF report of June 2009 stated, “Members accepted that the 
whole subject of action against property was complicated and 
affected a lot of areas. They agreed that this paper raised a number 
of issues which should only be considered after a full public 
consultation.”1 

 
10. Given this conclusion, we are surprised that a concrete proposal 

affecting how the family home may be dealt with in a protected trust deed 
appears in this Bill, without any consultation having taken place. We 
have had no explanation as to how this proposal was arrived at, and on 
what evidence it is based.  

 
11. Notwithstanding the fact that there has been no agreement on this 

proposal at the DAF, it has now become difficult to see the ‘big picture’ in 
terms of how debtors are to be treated in relation to their family home. 
Although this Bill affects how the family home may be treated as an 
asset in a protected trust deed, it does not consider how it will be dealt 
with in future in a sequestration. Apparently, this will be discussed in a 
consultation beginning in November, to be resolved in the Debt and 
Family Homes Bill. Furthermore, there is an ongoing consultation on the 
Debt Arrangement Scheme, which also deals with protection of the 
family home. This means a potential lack of consistency and clarity for all 
stakeholders with an interest in this legislation. 

 
Option to exclude the family home and other assets from protected trust 
deeds 
12. Protected trust deeds are a voluntary arrangement between a debtor and 

his creditors. Protection is gained by creditor consent, allowing a trustee 
to handle the debtor’s total assets in order to return money (the dividend) 
to creditors. When the trust deed is protected, the debtor is free from the 
risk of legal action from his creditors. It is a commonly used debt relief 
mechanism in Scotland and has worked effectively for many years. 

 
13. The Bill changes the status quo by allowing the exemption of the family 

home from protected trust deeds and giving discretion to Scottish 
Ministers to allow the exemption of other specified assets. We believe 
there are other technical issues with the definition of trust deeds in the 
Bill, which we would be happy to address at stage two. 

 
14. ICAS believes that the proposal seeks to address a problem that does 

not exist. In a survey which included Scotland’s biggest personal 
insolvency practitioners, there was not a single eviction by a trustee in a 
trust deed out of a total of 934 protected trust deeds in the past year, 
where the family home was an asset. There were zero forced sales. The 

                                            
1 Final report of DAF under section 4.3 ‘Increasing the protections for family homes’ 
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reality is that it is secured lenders who repossess properties and evict 
owners, as they have first call on the assets. The IP community, legal 
community and creditor community already work together to ensure that 
protected trust deed debtors rarely end up in a situation where they find 
themselves homeless. It is the debtors’ decision to grant a trust deed and 
the implications for the family home are explained in detail to the debtor 
by an IP before the debtor decides the course of action to pursue.  

 
15. Against this background, ICAS believes exclusion of the family home and 

other assets would send out a dangerous message. There is a real risk 
that where we currently have those who can and those who cannot pay 
we will be adding a third category of those who don't have to pay. The 
current proposals could invite debt abuse. It is not difficult to imagine a 
situation in which an unscrupulous debtor buys an expensive property 
partly funded by unsecured debt whilst failing to pay his creditors in the 
full knowledge that the unsecured creditors will not be able to rely on the 
equity in the house towards settlement of their claims.  Although it is up 
to creditors for a trust deed to become protected we have concerns 
about possible abuse. 

 
16. Further, we believe allowing the exemption of the family home and other 

assets will have the following outcomes: 
 

i. The creditor community is unlikely to agree to a debt relief process 
that excludes the major asset or assets from which a dividend can be 
paid. Often this asset is the family home. A trust deed that fails to 
become protected because creditors do not provide consent would 
result in a trust deed without protection – exposing the debtor to 
ongoing legal action by creditors and possible sequestration. An 
option that may then be open would be the certificate for 
sequestration route proposed in the Bill, however there are few 
details of how this would operate in practice and the criteria for 
eligibility.  

 
ii. The unsecured creditor community, including HM Revenue & 

Customs where the individual owes tax or VAT, lending institutions, 
small tradesmen and personal creditors, expects to be able to recoup 
debts from the debtor’s available assets. The reduced ability to 
recover debts would have a particularly damaging effect on smaller 
businesses, which lack the sophisticated credit control and debtor 
monitoring processes of larger entities. It could jeopardise their 
cashflow and potentially lead to graver consequences. The proposal 
could be a major disincentive to consumer lending in Scotland. 

 
iii. Institutional lending to smaller businesses would also be influenced 

by the higher risk premium. This could mean small businesses and 
others seeking credit in Scotland being treated less favourably by 
lenders. Secured lenders such as banks will also be conscious of 
Part 1 of the Bill which will restrict the rights of creditors in 
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repossessions. The aggregate effect may be to tighten lending 
criteria.  

 
iv. The cost to the public purse arising from the reduction in assets 

available to meet Crown debts should also be considered. 
 
v. More debtors would be likely to enter sequestration. In the absence of 

clarity on the certification route, ICAS believes that this would be the 
consequence of more debtors having protection for trust deeds 
refused by creditors. Sequestrations can be a cost to the public purse 
whereas protected trust deeds contribute to it by providing fees to the 
AiB, by way of a levy paid by IPs to the agency. A big rise in 
sequestrations at the expense of the voluntary protected trust deed 
would fly in the face of one of the main intentions of the recent 
Bankruptcy and Diligence Act 2007, which sought to reduce the 
stigma of insolvency. 

 
17. ICAS believes that the amount of uncertainty and lack of clarity 

surrounding how the family home should be treated in personal 
insolvency is too significant an issue to be decided without full and 
proper public consultation.  

 
18. We recommend that the proposal to allow exclusion of the family home 

and other assets from protected trust deeds should be removed from the 
Bill and considered alongside other personal insolvency processes such 
as sequestration. 

 
Certificate for Sequestration 
19. The certification route was conceived to solve one of the main problems 

the Bill sets out to address, by offering a route to debt relief for those 
debtors unable to access any form of debt relief. 

 
20. As currently drafted in the Bill, the test a debtor must pass to obtain a 

certificate for sequestration is one of “practical insolvency” defined as the 
inability to pay debts as they fall due. Practical insolvency does not, 
however, necessarily coincide with absolute insolvency, which means 
that a certificate for sequestration could be granted and allow a route into 
sequestration, even for those who have quite substantial assets.  

 
21. This is maybe the policy intention. However, if there are assets involved, 

the debtor should be allowed a choice as to who should be appointed. 
Private sector trustees have a great deal of experience in the valuation of 
assets and dealing with more complex cases and this option may be 
welcomed by debtors. IPs are highly regulated and trusted by the 
creditor community to deal with cases involving assets. At present, the 
Bill sets out that the AiB is the trustee in all certification cases.  

 
22. Certificates for sequestration would be granted by ‘authorised persons’. 

Before dealing with the debtor safeguard issues around authorisation we 
would again refer to the fact that there is an ongoing consultation on the 
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debt arrangement scheme (DAS), which is considering issues relating to 
authorised money advisers. We suggest that if money advisers are to be 
considered as ‘authorised persons’ for the purposes of granting 
certificates for sequestration, it makes sense that there is a coherent 
approach to the two processes.  

 
23. The authorisation process should have guiding principles – debtor 

protection and preventing abuse. We suggest that regulations should 
ensure: 

 
i. there is provision for the  person granting the certificate to have 

sufficient evidence to be satisfied that it is appropriate to grant it 
 
ii. the debtor can have confidence in the authorised person. This means 

authorised persons must be properly qualified to deal with debtors. 
They should be regulated and carry professional indemnity insurance. 

 
iii. penalties for abuse by unauthorised and unscrupulous advisers; and 

 
iv. penalties for abuse by unscrupulous debtors in obtaining a certificate 

without making a full disclosure.  
 
ICAS solutions 
24. ICAS, in a report to the Minister for Community Safety in June 2009, set 

out simple solutions to the issues that Part 2 of the Bill seeks to address. 
We strongly recommend that members of the Committee read the report 
by following this link: 

 
http://www.icas.org.uk/site/cms/contentviewarticle.asp?article=6300 
 
 
 
 
Ann Condick 
Director of Insolvency 
The Institute of Chartered Accountants of Scotland 
 
23 October 2009 
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SUBMISSION FROM THE INSOLVENCY PRACTITIONERS ASSOCIATION 
 
 
Introduction to Insolvency Practitioners Association (“IPA”) 
1. The IPA is one of seven professional bodies recognised by the Insolvency 

Act 1986 for the purpose of authorising and regulating individuals to act as 
insolvency practitioners (“IPs”), and is the only body whose membership 
consists wholly of those involved in insolvency administration or 
insolvency-related work.  
 

2. It authorises the second largest number of IPs in the UK, and has recently 
been designated a Competent Authority for the purpose of Approving 
Intermediaries to assist debtors in obtaining Debt Relief Orders.  The 
Association was formed in 1961 as a discussion group of accountants 
specialising in insolvency and is a keen contributor to developments in the 
insolvency profession.   
 

3. The IPA launched an insolvency-specific examination in 1981 at a time 
when the accountancy bodies were removing insolvency papers from their 
examinations. The examination became the basis in 1989 of the 
profession-wide Joint Insolvency Examination (“JIE”) which is the standard 
qualification to become an insolvency practitioner.  
 

4. In 1995, student members of the IPA sat the first exam for the IPA’s 
Certificate of Proficiency in Insolvency (CPI).  This exam is now widely 
recognised by the insolvency profession as a challenging intermediary 
exam to the JIE and a useful training tool for IPs’ staff to gain essential 
skills for administering all types of insolvency cases.   
 

5. The IPA recently launched its Certificate of Proficiency in Personal 
Insolvency (CPPI), specifically designed for students specialising in the 
personal insolvency and debt resolution field. 
 

6. The Association has approximately 2,000 members, and authorises 400 
appointment-taking Insolvency Practitioners. 

 

Executive Summary 
7. We support the need to bring through legislation to deal with the huge 

problem being faced by individuals who are being made homeless due to 
difficulties maintaining their mortgage.  This area has had full consultation 
from the Debt Advice Forum (“DAF”) and we agree that the government 
has a duty to pass legislation to deal with this issue. 
 

8. Part 2 of the Bill has not had the same level of consultation or input from 
all stakeholders. It contains proposals which have wide reaching 
unintended consequences for those individuals it is purported to be 
seeking to help, as well as having the potential to massively increase the 
public cost of administering personal insolvency within Scotland. The 
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knock on effect for the Scottish economy has to be considered further and 
the changes may lead to an increase to the cost of credit for all: many of 
the dividends enjoyed by creditors from Trust Deeds administered in the 
private sector will disappear and be replaced by a diminished return in 
publicly funded sequestrations, with the total number of sequestrations 
spiralling. 
 

9. The proposals as they stand are anti-competitive as private IPs are being 
excluded from acting as Trustee following the granting of a Certificate for 
Sequestration. 
 

10. Our suggestion would be that Part 2 of the Bill is held over and the related 
issues form part of the wider consultation on personal insolvency 
scheduled to take place in November. This will reduce the risk of 
unintended consequences following the scant consultation on the issues.  

 
Background to Bill and Process of Consultation 
11. Clarification was sought from the Scottish Government as to which matters 

flowing from the DAF report would form part of consultation. On behalf of 
the Scottish Government, in July this year the AIB advised that there 
would be a Debtor Protection Bill to bring forward certain measures and 
protections to help those facing repossession, and that there would be a 
second Bill dealing with, amongst other things, bankruptcy and 
homelessness, and that this second Bill would be subject to public 
consultation.  
 

12. The AIB advised that there would not be consultation on the Debtor 
Protection Bill as it reflected areas where there was “broad consensus at 
DAF”. It now appears that this Debtor Protection Bill has evolved into the 
Homeowner and Debtor Protection (Scotland) Bill now being considered. 
Regardless of the lack of consultation on the findings and 
recommendations of DAF, it is questionable as to whether the “broad 
consensus” at DAF to which the AIB has previously referred existed. 
 

13. Protected Trust Deeds (“PTD”s) are proposed voluntarily by individuals 
and it is in fact an exceptional rarity for the forced sale of a home to occur 
as part of the PTD process. ICAS reports that a survey of 21 IP firms 
covering their 2835 Trust Deeds for the last 12 months revealed that no 
evictions had been instigated by a Trustee acting under a Trust Deed. 
Accordingly, there is no place in a Bill put forward without consultation and 
aimed at tackling repossession issues for matters concerning excluding 
assets in PTDs and furthermore entry routes into sequestration. 
 

14. We had looked forward to contributing to a wider debate and some form of 
consultation on excluding assets from PTDs, and given the above 
mentioned assurances received from the AIB regarding the content of 
forthcoming Bills, are concerned that we, and many other stakeholders, 
have been excluded from that process. 
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Areas of the Bill for Comment 
15. The IPA understands that a number of the proposals within the Bill flow 

from the work and final report of the DAF. We were not approached to 
form part of DAF, or invited to offer any other form of input. Accordingly, 
whilst we applaud the intentions within the Bill with regard to the areas 
surrounding repossession, we have no comment to make in respect of 
these areas. We shall confine our views to those areas within the Bill 
relating to insolvency matters, specifically: 

 
• Introducing the Family Homes protections of Section 40 of the 

Bankruptcy (Scotland) Act 1985 to Trust Deeds. 
• Extending the period referred to within Section 40 from one year to 

three years. 
• The exclusion of the family home from a PTD. 
• The exclusion of a creditor from a PTD. 
• The introduction of the Certificate for Sequestration. 
• The removal of the ability to self sequestrate on the basis of a trust 

deed failing protection. 
• Proposal to abolish the requirement to advertise in the Edinburgh 

Gazette 
 
16. These matters will be considered in turn as follows: 
 
Introducing the Family Homes protections of Section 40 of the 
Bankruptcy (Scotland) Act 1985 to Trust Deeds 
 
17. An individual proposes a Trust Deed to creditors voluntarily. The forced 

sale of a family home in a PTD is accordingly an exceptional rarity. ICAS 
reports that a survey of 21 IP firms covering their 2835 Trust Deeds for the 
last 12 months revealed that no evictions had been instigated by a Trustee 
acting under a Trust Deed. There were 14 evictions arising from 
sequestrations administered by the same sample study of IP firms; indeed 
4 of these cases were sequestrations where the AIB had subsequently 
been appointed to act as Trustee. 
 

18. Accordingly, in our view this proposal appears to be based on a flawed 
perception and is sufficiently important to require full consultation.  

Extending the period referred to within Section 40 from one year to three 
years 
19. This could have the unintended consequence of extending the period 

within which the Trustee has the power to deal with the heritable property; 
at the moment, current guidance is that action should be taken within 12 
months to allow the debtor to take appropriate steps to provide 
accommodation for his family. 
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The exclusion of assets from a Protected Trust Deed 
20. The Final DAF report indicates that the exclusion of a specified asset from 

a PTD was considered, but in the context of having creditor consent to that 
exclusion. Furthermore, section 3.3a of the final DAF report indicates no 
positive agreement to this proposed change amongst the DAF group.   

 
21. The report does indicate concerns over these proposals: the Law Society 

of Scotland commented that they would require “further information on 
this”; the British Banking Association commented that such an exclusion 
should be “an exception”; the Institute of Chartered Accountants of 
Scotland stated they “do not see the need for this”; and the Finance and 
Leasing Association required “clarification on what would constitute a 
specified asset”.  

 
22. There are no positive views expressed in the report from the other 

members of the DAF group. Regardless of whether the make-up and 
views of DAF are adequate to be considered as consultation, in our view 
there simply does not appear to have been any form of “broad consensus” 
at DAF. 

 
23. The PTD process forms part of a suite of debt relief options available to an 

individual encountering debt problems. It is inextricably linked to 
Sequestration, particularly as a PTD may lead to Sequestration: a creditor 
who objects to a trust deed or thinks the outcome is prejudicial may 
petition for Sequestration. Indeed the signing of a Trust Deed, even 
without any attempt at subsequent protected status, constitutes an 
individual’s “apparent insolvency” – one of the qualifying criteria a creditor 
must show if petitioning for an individual’s sequestration. Once a PTD is 
up and running, the Trustee may sequestrate if it is apparent that the 
original proposal made may not be met, or if Sequestration would bring 
about a better return for creditors. 

 
24. Given the above, we have sought clarification from the AIB as to what the 

future intentions are for the Family Home in a sequestration. We have 
been advised that there are “no preferred options” and that policy will be 
developed on the basis of the responses to the consultation scheduled to 
take place in November.  

 
25. Our view is that any tinkering with asset exemption in the PTD process is 

inviting unintended consequences if not considered in tandem with the 
position in Sequestrations. 

 
26. As the legislative changes proposed in the Bill currently stand, an 

individual may enter into a Trust Deed with the sole intention of resolving 
debt problems and protecting their home. In actual fact, there is the 
potential risk of sequestration, and consequently the family home being 
attacked. These risks have been identified before by AIB: the revised Trust 
Deed Regulations introduced in April 2008 require the debtor to sign a 
statutory declaration indicating that they are aware that signing a trust 
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deed may lead to their sequestration and no longer being able to stay in 
their place of residence. 

 
27. There is also a clear risk of particular creditors taking a more aggressive 

approach to debt recovery by attempting to sequestrate a debtor in order 
to attack a family home before the debtor is able to exclude it by proposing 
a suitable trust deed. 

 
28. It is accordingly difficult for us to comment on the provisions of the Bill as 

they form part of a bigger picture. There are however clear risks and 
potential unintended consequences.  If this proposal is accepted, there is a 
risk that some debtors may abuse the position by incurring high amounts 
of unsecured debt and the creditors are left with a diluted asset position in 
which to recover their losses because the debtor is able to propose a Trust 
Deed where a property which may have substantial equity is excluded.   

 
29. Creditors are more likely to object or exclude themselves from such a 

proposed Trust Deed as the dividend would be lower due to the inability of 
the Trustee to realise the equity in the debtor’s family home.  This could 
lead to more Trust Deeds failing to become protected and a corresponding 
increase in sequestrations being administered by the state rather than the 
self funding private Insolvency profession. 

 
30. The matter should be withdrawn from this Bill and form part of the 

November consultation. Otherwise, there will either be a risk of unintended 
consequences as outlined above, or of the November consultation being 
steered in a direction to fit with this Bill – in an area where we are told 
policy has yet to be formed. 

The exclusion of a creditor from a PTD 
31. It is our view that this proposal requires further clarification with all groups, 

in particular those who were not part of the DAF process, for the following 
reasons: 

 
• It is not clear from the Bill what would happen if a creditor chooses 

to exclude himself from a proposed Trust Deed – can that creditor 
act as if the Trust Deed were not in place and continue with 
diligence (including sequestration) against the debtor to recover the 
amount owed? 

• What happens to the debts owed to those creditors who have 
excluded themselves from the Trust Deed process with regard to 
continuing interest and charges?  At present, all creditors whose 
claims are accepted in a Trust Deed agree to claim the amount 
outstanding at the date the Trust Deed came into force and not to 
apply any further interest or charges. 

• The Bill does not make clear whether the debtor would ever be able 
to obtain debt relief and therefore discharge from those creditors 
who have excluded themselves from the Trust Deed. 

• The final comment is that this proposal is likely to result in a two tier 
system where the debtor is obliged to make provision to pay those 
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creditors who have not been included in the Trust Deed as well as 
paying his agreed contribution to his Trustee for those creditors who 
have been included.  The excluded creditors could very well receive 
a preferential payment at the expense of those creditors who have 
accepted the Trust Deed proposals. 

The introduction of the Certificate for Sequestration 
32. Section 3.5(a) of the final DAF report indicates that the suggestion of a 

Certificate of Insolvency as an entry route to sequestration was supported 
by “some” DAF members. Again, this does not appear to be broad 
consensus. The AIB, in the Meet the Accountant seminar held on 8 
September stated that “nothing has been finalised as the certificate is only 
an option at this point”  The Bill goes further to state that the AIB would be 
the only person eligible to act as Trustee in any petition which follows the 
granting of such a Certificate.  The AIB’s policy team has admitted that this 
part of the proposal was not submitted to DAF and has the result of 
removing the element of choice from a debtor as to who he would prefer to 
act as his Trustee. 

 
33. A mandatory appointment of the AIB as Trustee in sequestrations arising 

out of a certificate is unacceptable to our members. 
 

• Choice is taken away from the individual with debt problems – for 
example they have no option to deal with a local trustee either face 
to face or otherwise. 

• If creditors object to a PTD then an individual’s only option may be 
to sequestrate using the certificate – with the mandatory AIB 
appointment. This is anticompetitive in nature and removes work 
which would have otherwise been conducted by the private sector. 

 
34. It does appear that the inclusion of the AIB as Trustee in all such cases 

(which was not discussed at DAF) is effectively amounting to the 
nationalisation of Scottish personal insolvency work. 

 
35. We understand the desire to widen access to debt relief, particularly to 

those who do not qualify for the LILA route introduced in April 2008 or their 
income is insufficient to support Trust Deed proposals. We feel however 
that the proposals suggested in the Bill require further consultation for the 
following reasons: 

 
• The proposal could result in another significant increase to the 

public purse of the cost of administering sequestrations flowing from 
the introduction of the certificate. Individuals without assets or 
income to fund the cost of their insolvency will be attracted to this 
route. The AIB statistics show there were an additional 9,417 LILA 
sequestrations alone following the introduction of this route to 
sequestration in April 2008.  This would be an additional 
nationalisation of Scottish personal insolvency. 

• It has not been made clear what form this Certificate should take or 
the background steps the person signing the Certificate – which has 
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also to be clarified – should take to ensure the information they are 
being provided with is accurate. Our members would be concerned 
that they would be attracting future liability for their part in 
subjectively deciding on what is effectively the apparent insolvency 
of an individual – an area otherwise clearly defined in the existing 
legislation.  

• There is a possibility that some individuals may see the Certificate 
as providing them with an easy option to obtain debt relief within 12 
months at the expense of the public purse. Those individuals may 
have previously worked hard to put a self funding Trust Deed 
proposal together – but will not have an incentive to do so in the 
future. 

• No consideration appears to have been given to the additional 
stress that would be borne by the debtor if the administration of his 
financial circumstances were to move from an experienced and 
qualified Insolvency Practitioner to a government department 
staffed entirely by unqualified personnel.  It is likely that there would 
also be a duplication of the work that had already been carried out 
by the IP to check the information provided and to value the 
debtor’s estate. 

 
The removal of the ability to self sequestrate on the basis of a trust deed 
failing protection. 
36. This part of the proposal is anti-competitive and removes the right of the 

debtor to choose his Trustee which compromises human rights. 
 

37. As stated above, it is likely that the debtor would suffer some additional 
stress while his details were re-verified by the AIB. It has been 
acknowledged by the previous office holder, Gillian Thomson, that her 
department was unable to employ experienced insolvency personnel as 
highly trained staff are more costly to attract and retain. 

 
Proposal to abolish the requirement to Advertise in the Edinburgh 
Gazette 
38. There is a risk that some creditors could be deprived of knowing that 

sequestration has been awarded and would be unable to submit a claim or 
obtain VAT Bad Debt Relief. 
 

39. A search in the Register of Insolvencies is carried out to verify the status of 
a particular individual. Large creditor groups are not able to verify their 
entire customer base on a daily basis to be alerted to insolvencies – the 
Edinburgh Gazette is essential to enable them to cross reference against 
their records. 
 

40. Areas of insolvency law concerning thirds parties’ dealings with the 
debtor’s estate after insolvency are linked with the publication of the 
Edinburgh Gazette notice. The abolishment of advertising in the Edinburgh 
Gazette would render such provisions inoperable. 
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Conclusion 
41. The overriding view of IPA members is that the first part of the Bill follows 

the proposals outlined by the main DAF committee and the sub-committee 
which considered the huge problems encountered by people being made 
homeless due to being unable to maintain their mortgage. 
 

42. We strongly feel that Part 2 of the Bill has the capacity to delay matters as 
it contains proposals which were not discussed fully at DAF, and in some 
cases not discussed at all – further consultation is now required. Part 2 of 
the Bill should be held over for another bill which would allow the 
government to pass legislation dealing with family homes unencumbered 
by the need to consult fully with a wider stakeholder group on issues not 
relevant to property. 

 
Insolvency Practitioners Association 
27 October 2009 
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SUBMISSION FROM IRENE HARBOTTLE, W D ROBB & CO 
 
Concerns re Homeowners and Debtor Protection (Scotland) Bill and 
potential for further changes 
1. I was invited to attend two of the Meetings with The Minister, Mr Fergus 

Ewing and the Debt Action Forum Group and I have concerns with the 
implementation of the Home owner and Debtor Protection (Scotland) Bill.  
 

2. I agree that in this day and age homelessness should be abolished and I 
commend the Government for recognising this, but I believe the 
implementation of this Bill as it stands, will have far reaching 
consequences on the wider Scottish economy.  
 

3. My concerns/comments with the Policy Objectives of the Bill are: 
• Problems with and unintentional consequences of this legislation 
• Lack of consultation 
• The Accountant in Bankruptcy (AiB) as Adviser and Trustee 

 
Problems with and unintentional consequences of this legislation 
Family homes 
4. There should be enhanced protection for homes however, there has been 

a fundamental misunderstanding of the real risk of homes being 
repossessed.  In practice it is secured lenders and not trustees in 
Protected Trust Deeds (PTDs) who repossess properties and forcibly evict 
owners.  I therefore agree with the Bill’s proposed safeguards as regards 
secured lenders but not as regards PTDs. 
 

5. One very simple reason why trustees in PTDs extremely rarely force a 
sale of a family home is because debtors voluntarily decide to grant a trust 
deed.  Even then they do so only after consulting an IP (free of charge) 
who explains in great detail what would happen to their family home.  At 
that point the debtor chooses to do whatever they wish.  Therefore, if the 
house may require to be sold they are fully aware of this in advance and 
agree to it happening otherwise they would not grant a trust deed. 
 

6. The main reasons for debtors choosing to sell the family home when 
entering a PTD are:- 

• There are one or more secured loans over the property and the 
costs of servicing these loans have actually been the main cause 
of the financial difficulty of the debtor.  I have advised many 
debtors whose secured payments are £1,000 plus per month for 
an average house with a value of £100,000 to £150,000.  The 
debtor acknowledges he could rent a house in the same area, 
even from a private landlord, at considerably less than the cost of 
his mortgage. 

 
• The amount of equity is too great for a spouse or family member 

to supply funds to save a sale on the open market. 
 
7. My firm has many clients where we act as the trustee and I have never 
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even once had to force a sale of a home in a PTD.  I have however 
arranged eviction and sale of a family home as Trustee and as Agent for 
the AiB in sequestrations.  I therefore find it most peculiar that this Bill 
contains changes to restrict actions which in practice is a very rare 
occurrence but leaves the family home in a sequestration to be discussed 
under the wider consultation papers yet to be published. 
 

8. The Bill’s proposal to create a second type of Protected Trust Deed (PTD) 
which can allow the complete exclusion of family homes will lead to an 
abuse of the Law.  It may also allow access to unscrupulous debtors who 
will obtain large amounts of credit and over extend themselves on 
borrowings, in the knowledge that so long as they pay their mortgage they 
can rid themselves of their unsecured creditors by entering a PTD and pay 
a minimal repayment of these debts.  This will encourage lenders to make 
credit more costly and once again the general public will suffer by the 
introduction of higher interest rates and raging inflation.  This may also 
contribute to the demise of businesses, which in turn brings pay off’s and 
redundancies which then become an increased cost on the Public Purse.  
So at best here, whilst the Government may wish the Accountant in 
Bankruptcy’s Office and possibly the Courts to be self funding, in fact it will 
only be changing the Sector of the Government Department which bears 
the costs from the Public Purse.   
 

9. Many electoral voters who feel morally obliged to repay all their debts may 
be upset seeing some debtors walk away from their financial 
responsibilities with little consequence. 
 

10. Those who provide goods or services for a payment expect to receive that 
payment. This simple statement sums up the correct balance between the 
interests of creditors and debtors.  Without this expectation, the public 
would find it hard to access credit from banks, obtain goods or 
services on credit, or engage a local tradesman to carry out work. 
 

11. The unsecured creditor community, including HM Revenue & Customs 
where the individual owes tax or VAT, lending institutions, small 
tradesmen, and personal creditors, require to be able to recoup part of 
their debts from the debtor’s available assets.  Often, the family home is 
the only asset available for debt recovery.  To remove this completely from 
the PTD mechanism would be a major disincentive to consumer lending in 
Scotland. 
 

12. The result would be:- 
 

• It will be difficult to obtain credit 
 

• An increase in the price of loans.  Raging inflation to cover the 
losses suffered by large multi national lenders.  Once again Bank’s 
will control the economy and the general public will pay the price 
with higher interest rates.  
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• The loss of the middle classes, making Scotland a two tiered 
society.  “The have’s and the have nots.” 
 

• The abuse of the Bill by certain unscrupulous individuals, who 
have or may obtain credit well beyond their repayment capacity, 
safe in the knowledge that their home will be exempt  if they enter 
into a Trust Deed Arrangement  with their creditors.  

 
13. I draw your attention to section 67 of the Policy Memorandum published 

on the same day as the Bill.   I quote “We considered extending protection 
to the family home by excluding either the home entirely, or a statutory 
maximum equity from bankruptcy (see Annex D to the Debt Action 
Forum’s Report).  The Forum could not reach consensus on this issue, 
and recognised that the whole subject of action against property was 
complicated and too radical without full public consultation......” 
 

14. It seems wrong not to give the family home in a Trust deed the same 
consultation. 
 

15. ICAS has been holding discussions with creditor groups with the aim of 
developing an agreed protocol for PTDs (as has worked in England with 
IVAs) to provide higher returns to creditors and to decrease the number of 
trust deeds which fail to become protected.  
 

16. I would recommend ICAS’ solution contained within its report sent to the 
Minister for Community Safety in June i.e. a set proportion or de minimus 
amount of the equity to be exempted from all insolvency processes, both 
Sequestration and PTDs (as successfully works in English IVAs).   
 

17. The ‘Policy Memorandum’ part of the Bill issued on the Scottish 
Government website infers that the proposed change brings legislation 
into line with English IVAs.  However, it is part of the protocol agreed 
between IP and the creditor community.  A similar protocol could easily 
work in PTD without the requirement to introduce a new type of PTD with 
its inherent consequences on the Scottish economy. 

 
Access to an appropriate insolvency solution 
Certification Access to Bankruptcy 
18. I accept that a new route into Bankruptcy which facilitates access to 

debtors who presently are ineligible to apply for bankruptcy would be 
agreeable and assist many debtors who are currently in limbo waiting for 
apparent insolvency being constituted.  The certificate is intended to open 
access to bankruptcy for all debtors who are currently excluded from 
petitioning from their own bankruptcy.  The bill also removes an application 
for bankruptcy with creditor concurrence.  Again I have no objection to this. 
 

19. The Bill sets out that an IP who signs a certificate for sequestration is then 
excluded from acting as trustee to that debtor and that the AiB, a 
government agency, will be the trustee for debtors who are granted a 
certificate for sequestration.  I ask the question why should this bill seek to 

 23  

 



LGC/S3/09/27/3 

reserve an area of insolvency exclusively to the public sector and remove 
the freedom for a debtor to choose who they wish to act as their trustee 
since after all this forms part of a debtor’s voluntary application process. 
 

20. I do object to the AiB being the only person able to accept appointments 
as Trustee. 

 
Lack of consultation 
21. The very composition of the DAF was unrepresentative and excluded 

some of the main stakeholders.  The two largest creditor organisations, 
Max Recovery and The Insolvency Exchange, were not included on DAF. 
 

22. Given the above it is of great concern that the DAF cannot be viewed as 
an example of true consultation when the majority of its members 
represented the public sector. 
 

23. The DAF Group acknowledged that Scottish legislation should be 
strengthened to ensure that lenders satisfy a number of pre-court 
requirements before raising an action for repossession.  However, 
Members of the Debt Action Forum felt that some important matters would 
need a full Public consultation on these and other issues relating to debt 
and the family home.  
 

24. They did not agree to primary legislation at the earliest opportunity and 
most definitely should not be deemed to have been fully consulted through 
these groups nor was support granted for early action, without the usual 
wider formal consultation. 
 

25. Having attended meetings on two occasions in which ICAS and other 
stakeholders met with Mr Fergus Ewing to openly discuss the responses 
to the proposals put forward to the DAF, the first time Mr Ewing and the 
Accountant in Bankruptcy indicated they had just received ICAS’s 
response but did not have time to read it.  At the second meeting Mr Ewing 
was unwilling to go through the report, but indicated ICAS and others 
would have the opportunity to submit their comments during a consultation 
period.  
 

26. I am concerned that the Government have not chosen to prepare a draft of 
this Bill, instead choosing to rush this through together with the secondary 
legislation and will attempt to correct any unworkable provisions within the 
Bill by later regulation, rather than have a proper period of consultation. 
 

27. Commenting on the final DAF report the Scottish Government stated that 
only the non contentious and agreed proposals would be taken up in this 
Bill.   
 

28. However, the Bill removes two of the grounds for a debtor sequestration 
application (creditor consent and when a trust deed fails to become 
protected).  This was never discussed at any of the DAF meetings, does 
not appear anywhere in the final DAF Report and has never been 
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discussed with any stakeholders.  The same is the case with the proposed 
restriction that only the AiB can act as a trustee when a Certificate for 
Sequestration is the basis for a debtor application for Sequestration. 

 
The Accountant in Bankruptcy as Adviser and Trustee 
29. The expanding role of the Accountant in Bankruptcy from supervisory to 

provision of insolvency services may be in line with the Governments 
expectations, (i.e. to assist it to be self funding, at the expense of the 
Insolvency Profession),  but  I believe it will create a clear conflict of 
interest. 
 

30. It is of concern that the AIB could be granted powers to provide insolvency 
advice to debtors and act as trustee in PTDs when her office is not subject 
to inspection, regulation and review from a Governing Body, nor is any 
member of her staff a qualified insolvency professional.   (Whilst I realise 
she is audited by Audit Scotland, that is not the same as being 
accountable on advice given nor does it prove competency of 
provision of services.) 
 

31. This weakness was addressed and acknowledged by the previous 
Accountant in Bankruptcy at an open meeting in the Radisson Hotel, 
Glasgow when Gillian Thomson confirmed she had tried to recruit suitably 
qualified staff but had not been successful.  
 

32. The AiB has agreed that with the introduction of the Certificate for 
Sequestration that there will no longer be any circumstances where an 
individual is unable to access a suitable insolvency solution.  Therefore if 
the AiB agree that this aim of the DAF has been met why is there a 
need for the AiB to be Trustee in certain PTDs? 
 

33. Again, until the full consultation papers are published, the final DAF report 
must be used as an indication of the AiBs future intentions. 
 

34. The AiB has proposed that she becomes Trustee in ‘contribution’ only trust 
deeds which meet certain criteria.  Firstly, there is a real danger as set out 
above for PTD which exclude property.  Furthermore, no account appears 
to have been taken of the normal practice of IP in a PTD not to sell 
property where there is little or no equity as there would be no benefit to 
creditors.  Secondly, IPs work in the private sector and therefore not only 
is there no call on the public purse, IPs pay £236 per PTD towards the 
public purse – an income which will be recorded in the AiBs Financial 
Statements for the Year Ended 31 March 2010.  This supervision fee 
consists of examining and recording in their system a Form 4 which is 
prepared and submitted by the Trustee at the end of year 2 and 3 of 
current PTD.  This will give the AiB additional income of around £750,000 
in 09/10 and £1,500,000 in 10/11 without having to incur any further 
employment or overhead costs 
 

35. The provision of insolvency advice by IPs is carried out throughout the 
length and breadth of Scotland.  The AiB has one office in Kilwinning, 
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Ayrshire. 
 

36. IPs meet debtors at their homes or at IPs offices ensuring face to face 
advice including the understanding of the procedures and effect the 
various insolvency procedures can have on an individual debtor’s 
particular circumstances.  The AiB is not in a position to give the same 
service to debtors – her office will only be able to give advice by either 
publication, telephone or correspondence (email and/or letter).  This may 
also be an area for abuse as the AiB cannot truly identify the caller as the 
debtor. 
 

37. This cannot in any way be compared to the local service given by an IP on 
a one to one basis.  

 
 
 
Irene Harbottle FIPA 
 
28 October 2009 
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SUBMISSION FROM KEVIN MCLEOD, INVOCAS FINANCIAL 
 
1. I am a member of the Insolvency Practitioners Association and the 

Institute of the Chartered Accountants of Scotland which are both 
professional bodies recognised by the Insolvency Act 1986 for the purpose 
of authorising and regulating individuals to act as insolvency practitioners 
(“IPs”). The IPA is the only body whose membership consists wholly of 
those involved in insolvency administration or insolvency-related work.  

Summary of Concerns 
2. I support the need to bring through legislation to deal with the problem 

being faced by individuals who are being made homeless due to difficulties 
maintaining their mortgage.  This area has had full consultation from the 
Debt Advice Forum (“DAF”) and I agree that the government has a duty to 
pass legislation to deal with this issue. 
 

3. Part 2 of the Bill has not had the same level of consultation or input from 
all stakeholders. It contains proposals which have wide reaching 
unintended consequences for those individuals it is purported to be 
seeking to help, as well as having the potential to massively increase the 
public cost of administering personal insolvency within Scotland.  
 

4. The knock on effect for the Scottish economy has to be considered further 
and the changes may lead to an increase in the cost of the limited credit 
available for all: many of the dividends enjoyed by creditors from Trust 
Deeds administered in the private sector will disappear and be replaced by 
a diminished return in publicly funded sequestrations, with the total 
number of sequestrations potentially spiralling. 
 

5. I consider proposals as they stand to be anti-competitive as private IPs are 
being excluded from acting as Trustee following the granting of a 
Certificate for Sequestration. 
 

6. I agree with the IPA’s suggestion would be that Part 2 of the Bill is held 
over and the related issues form part of the wider consultation on personal 
insolvency scheduled to take place in November. This will reduce the risk 
of unintended consequences following the scant consultation on the 
issues.  

 
Background to Bill and Process of Consultation 
7. Clarification was sought from the Scottish Government as to which matters 

flowing from the DAF report would form part of consultation. On behalf of 
the Scottish Government, in July this year the AIB advised that there 
would be a Debtor Protection Bill to bring forward certain measures and 
protections to help those facing repossession, and that there would be a 
second Bill dealing with, amongst other things, bankruptcy and 
homelessness, and that this second Bill would be subject to public 
consultation.  
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8. The AIB advised that there would not be consultation on the Debtor 
Protection Bill as it reflected areas where there was “broad consensus at 
DAF”. It now appears that this Debtor Protection Bill has evolved into the 
Homeowner and Debtor Protection (Scotland) Bill now being considered. 
Regardless of the lack of consultation on the findings and 
recommendations of DAF, it is questionable as to whether the “broad 
consensus” at DAF to which the AIB has previously referred existed. 
 

9. Protected Trust Deeds (“PTD”s) are proposed voluntarily by individuals 
and it is in fact an exceptional rarity for the forced sale of a home to occur 
as part of the PTD process. ICAS reports that a survey of 21 IP firms 
covering their 2835 Trust Deeds for the last 12 months revealed that no 
evictions had been instigated by a Trustee acting under a Trust Deed. 
Accordingly, there is no place in a Bill put forward without consultation and 
aimed at tackling repossession issues for matters concerning excluding 
assets in PTDs and furthermore entry routes into sequestration. 
 

10. We had looked forward to contributing to a wider debate and some form of 
consultation on excluding assets from PTDs, and given the above 
mentioned assurances received from the AIB regarding the content of 
forthcoming Bills, are concerned that we, and many other stakeholders, 
have been excluded from that process. 

Areas of the Bill for Comment 
11. I understand that a number of the proposals within the Bill flow from the 

work and final report of the DAF. A number of stakeholders were not 
approached to form part of DAF, or invited to offer any other form of input. 
I applaud the intentions within the Bill with regard to the areas surrounding 
repossession. I shall confine my views to those areas within the Bill 
relating to insolvency matters, specifically: 

 
• Introducing the Family Homes protections of Section 40 of the 

Bankruptcy (Scotland) Act 1985 to Trust Deeds. 
• Extending the period referred to within Section 40 from one year to 

three years. 
• The exclusion of the family home from a PTD. 
• The exclusion of a creditor from a PTD. 
• The introduction of the Certificate for Sequestration. 
• The removal of the ability to self sequestrate on the basis of a trust 

deed failing protection. 
• Proposal to abolish the requirement to advertise in the Edinburgh 

Gazette 
 
12. These matters will be considered in turn as follows: 
 
Introducing the Family Homes protections of Section 40 of the 
Bankruptcy (Scotland) Act 1985 to Trust Deeds 
13. An individual proposes a Trust Deed to creditors voluntarily. The forced 

sale of a family home in a PTD is accordingly an exceptional rarity. ICAS 
reports that a survey of 21 IP firms covering their 2835 Trust Deeds for the 
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last 12 months revealed that no evictions had been instigated by a Trustee 
acting under a Trust Deed. There were 14 evictions arising from 
sequestrations administered by the same sample study of IP firms; indeed 
4 of these cases were sequestrations where the AIB had subsequently 
been appointed to act as Trustee. 
 

14. Accordingly, in my opinion this proposal appears to be based on a flawed 
perception and is sufficiently important to require full consultation.  

 
Extending the period referred to within Section 40 from one year to three 
years 
15. This could have the unintended consequence of extending the period 

within which the Trustee has the power to deal with the heritable property; 
at the moment, current guidance is that action should be taken within 12 
months to allow the debtor to take appropriate steps to provide 
accommodation for his family. 

 
The exclusion of assets from a Protected Trust Deed 
16. The Final DAF report indicates that the exclusion of a specified asset from 

a PTD was considered, but in the context of having creditor consent to that 
exclusion. Furthermore, section 3.3a of the final DAF report indicates no 
positive agreement to this proposed change amongst the DAF group.   
 

17. The report does indicate concerns over these proposals: the Law Society 
of Scotland commented that they would require “further information on 
this”; the British Banking Association commented that such an exclusion 
should be “an exception”; the Institute of Chartered Accountants of 
Scotland stated they “do not see the need for this”; and the Finance and 
Leasing Association required “clarification on what would constitute a 
specified asset”.  
 

18. There are no positive views expressed in the report from the other 
members of the DAF group. Regardless of whether the make-up and 
views of DAF are adequate to be considered as consultation, in our view 
there simply does not appear to have been any form of “broad consensus” 
at DAF. 
 

19. The PTD process forms part of a suite of debt relief options available to an 
individual encountering debt problems. It is inextricably linked to 
Sequestration, particularly as a PTD may lead to Sequestration: a creditor 
who objects to a trust deed or thinks the outcome is prejudicial may 
petition for Sequestration. Indeed the signing of a Trust Deed, even 
without any attempt at subsequent protected status, constitutes an 
individual’s “apparent insolvency” – one of the qualifying criteria a creditor 
must show if petitioning for an individual’s sequestration. Once a PTD is 
up and running, the Trustee may sequestrate if it is apparent that the 
original proposal made may not be met, or if Sequestration would bring 
about a better return for creditors. 
 

 29  

 



LGC/S3/09/27/3 

20. Given the above, the IPA have sought clarification from the AIB as to what 
the future intentions are for the Family Home in a sequestration and have 
been advised that there are “no preferred options” and that policy will be 
developed on the basis of the responses to the consultation scheduled to 
take place in November.  
 

21. I agree with the IPA view is that any tinkering with asset exemption in the 
PTD process is inviting unintended consequences if not considered in 
tandem with the position in Sequestrations. 
 

22. As the legislative changes proposed in the Bill currently stand, an 
individual may enter into a Trust Deed with the sole intention of resolving 
debt problems and protecting their home. In actual fact, there is the 
potential risk of sequestration, and consequently the family home being 
attacked. These risks have been identified before by AIB: the revised Trust 
Deed Regulations introduced in April 2008 require the debtor to sign a 
statutory declaration indicating that they are aware that signing a trust 
deed may lead to their sequestration and no longer being able to stay in 
their place of residence. 
 

23. There is also a clear risk of particular creditors taking a more aggressive 
approach to debt recovery by attempting to sequestrate a debtor in order 
to attack a family home before the debtor is able to exclude it by proposing 
a suitable trust deed. 
 

24. It is accordingly difficult for me to comment on the provisions of the Bill as 
they form part of a bigger picture. There are however clear risks and 
potential unintended consequences.  If this proposal is accepted, there is a 
risk that some debtors may abuse the position by incurring high amounts 
of unsecured debt and the creditors are left with a diluted asset position in 
which to recover their losses because the debtor is able to propose a Trust 
Deed where a property which may have substantial equity is excluded.   
 

25. Creditors are more likely to object or exclude themselves from such a 
proposed Trust Deed as the dividend would be lower due to the inability of 
the Trustee to realise the equity in the debtor’s family home.  This could 
lead to more Trust Deeds failing to become protected and a corresponding 
increase in sequestrations being administered by the state rather than the 
self funding private Insolvency profession. 
 

26. The matter should be withdrawn from this Bill and form part of the 
November consultation. Otherwise, there will either be a risk of unintended 
consequences as outlined above, or of the November consultation being 
steered in a direction to fit with this Bill – in an area where we are told 
policy has yet to be formed. 

 
The exclusion of a creditor from a PTD 
27. It is my view that this proposal requires further clarification with all groups, 

in particular those who were not part of the DAF process, for the following 
reasons: 
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• It is not clear from the Bill what would happen if a creditor chooses to 

exclude himself from a proposed Trust Deed – can that creditor act as 
if the Trust Deed were not in place and continue with diligence 
(including sequestration) against the debtor to recover the amount 
owed? 

• What happens to the debts owed to those creditors who have excluded 
themselves from the Trust Deed process with regard to continuing 
interest and charges?  At present, all creditors whose claims are 
accepted in a Trust Deed agree to claim the amount outstanding at the 
date the Trust Deed came into force and not to apply any further 
interest or charges. 

• The Bill does not make clear whether the debtor would ever be able to 
obtain debt relief and therefore discharge from those creditors who 
have excluded themselves from the Trust Deed. 

• The final comment is that this proposal is likely to result in a two tier 
system where the debtor is obliged to make provision to pay those 
creditors who have not been included in the Trust Deed as well as 
paying his agreed contribution to his Trustee for those creditors who 
have been included.  The excluded creditors could very well receive a 
preferential payment at the expense of those creditors who have 
accepted the Trust Deed proposals. 

The introduction of the Certificate for Sequestration 
28. Section 3.5(a) of the final DAF report indicates that the suggestion of a 

Certificate of Insolvency as an entry route to sequestration was supported 
by “some” DAF members. Again, this does not appear to be broad 
consensus. The AIB, in the Meet the Accountant seminar held on 8 
September stated that “nothing has been finalised as the certificate is only 
an option at this point”  The Bill goes further to state that the AIB would be 
the only person eligible to act as Trustee in any petition which follows the 
granting of such a Certificate.  The AIB’s policy team has admitted that this 
part of the proposal was not submitted to DAF and has the result of 
removing the element of choice from a debtor as to who he would prefer to 
act as his Trustee. 

 
29. A mandatory appointment of the AIB as Trustee in sequestrations arising 

out of a certificate is unacceptable to our members. 
• Choice is taken away from the individual with debt problems – for 

example they have no option to deal with a local trustee either face 
to face or otherwise. 

• If creditors object to a PTD then an individual’s only option may be 
to sequestrate using the certificate – with the mandatory AIB 
appointment. This is anticompetitive in nature and removes work 
which would have otherwise been conducted by the private sector. 

 
30. It does appear that the inclusion of the AIB as Trustee in all such cases 

(which was not discussed at DAF) is effectively amounting to the 
nationalisation of Scottish personal insolvency work. 
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31. I understand the desire to widen access to debt relief, particularly to those 
who do not qualify for the LILA route introduced in April 2008 or their 
income is insufficient to support Trust Deed proposals. I feel however that 
the proposals suggested in the Bill require further consultation for the 
following reasons: 

 
• The proposal could result in another significant increase to the public 

purse of the cost of administering sequestrations flowing from the 
introduction of the certificate. Individuals without assets or income to 
fund the cost of their insolvency will be attracted to this route. The AIB 
statistics show there were an additional 9,417 LILA sequestrations 
alone following the introduction of this route to sequestration in April 
2008.  This would be an additional nationalisation of Scottish personal 
insolvency. 

• It has not been made clear what form this Certificate should take or the 
background steps the person signing the Certificate – which has also to 
be clarified – should take to ensure the information they are being 
provided with is accurate. Our members would be concerned that they 
would be attracting future liability for their part in subjectively deciding 
on what is effectively the apparent insolvency of an individual – an area 
otherwise clearly defined in the existing legislation.  

• There is a possibility that some individuals may see the Certificate as 
providing them with an easy option to obtain debt relief within 12 
months at the expense of the public purse. Those individuals may have 
previously worked hard to put a self funding Trust Deed proposal 
together – but will not have an incentive to do so in the future. 

• No consideration appears to have been given to the additional stress 
that would be borne by the debtor if the administration of his financial 
circumstances were to move from an experienced and qualified 
Insolvency Practitioner to a government department staffed entirely by 
unqualified personnel.  It is likely that there would also be a duplication 
of the work that had already been carried out by the IP to check the 
information provided and to value the debtor’s estate. 

 
The removal of the ability to self sequestrate on the basis of a trust deed 
failing protection. 
32. This part of the proposal is anti-competitive and removes the right of the 

debtor to choose his Trustee which compromises human rights. 
 

33. As stated above, it is likely that the debtor would suffer some additional 
stress while his details were re-verified by the AIB. It has been 
acknowledged by the previous office holder, Gillian Thomson, that her 
department was unable to employ experienced insolvency personnel as 
highly trained staff are more costly to attract and retain. 

 
Proposal to abolish the requirement to Advertise in the Edinburgh 
Gazette 
34. There is a risk that some creditors could be deprived of knowing that 

sequestration has been awarded and would be unable to submit a claim or 
obtain VAT Bad Debt Relief. 
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35. A search in the Register of Insolvencies is carried out to verify the status of 

a particular individual. Large creditor groups are not able to verify their 
entire customer base on a daily basis to be alerted to insolvencies – the 
Edinburgh Gazette is essential to enable them to cross reference against 
their records. 
 

36. Areas of insolvency law concerning thirds parties’ dealings with the 
debtor’s estate after insolvency are linked with the publication of the 
Edinburgh Gazette notice. The abolishment of advertising in the Edinburgh 
Gazette would render such provisions inoperable. 

 
Conclusion 
37. The overriding view of IPA members is that the first part of the Bill follows 

the proposals outlined by the main DAF committee and the sub-committee 
which considered the huge problems encountered by people being made 
homeless due to being unable to maintain their mortgage. 
 

38. I strongly feel that Part 2 of the Bill has the capacity to delay matters as it 
contains proposals which were not discussed fully at DAF, and in some 
cases not discussed at all – further consultation is now required. Part 2 of 
the Bill should be held over for another bill which would allow the 
government to pass legislation dealing with family homes unencumbered 
by the need to consult fully with a wider stakeholder group on issues not 
relevant to property. 

 
 
Kevin McLeod, BA,CA, MABRP 
Licensed Insolvency Practitioner 
Authorised by the Institute of Chartered Accountants of Scotland 
 
28 October 2009 
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SUBMISSION FROM PENNY MCCOULL 
 

Home Owner and Debtor Protection (Scotland) Bill 
1. I am an Insolvency Practitioner working for an independent financial 

solutions company in Glasgow and write to you regarding my concerns on 
the Insolvency provisions within the above proposed Bill. 
 

2. The Bills committee advised on 7 October 2009 that the “draft” stage of the 
Bill had been missed out and it had gone to “full” Bill status. There has 
been no formal consultation on the contents, and I understand that we only 
have a short window of until 30 October to provide the Local Government 
and Communities Committee with written evidence.  The bill is being 
promoted by Fergus Ewing who also supported the recent proposal to 
change the legislation governing the Debt Arrangement Scheme 
(Scotland) – DAS.  This proposed legislation was dismissed by the Justice 
Committee on the grounds that full consultation had not taken place with 
all stakeholders.  The proposed Home Owner and Debtor Protection 
(Scotland) Bill is being considered by the Local Government and 
Communities Committee and I wonder if this is deliberate to avoid a repeat 
of the outcome of the Justice Committee decision on DAS. 
 

3. I have no comment to make on the greater part of the Bill which deals with 
repossessions outwith insolvency. I do however feel that changes to 
voluntary Trust Deed legislation and entry routes into Sequestration are 
misplaced in a Bill focusing on forced repossessions. I have concerns 
regarding the actual changes proposed, and would summarise these as 
follows: 

 
Certificate for Sequestration 
4. The proposed Certificate for Sequestration provides a new and easier 

entry route into Sequestration and will likely result in a landslide number of 
bankruptcy cases which the Scottish Government will administer and the 
public purse will have to fund.  
 

5. The public purse is already bearing the cost of administering the 9,417 
LILA sequestrations which arose in the fist year following the LILA route to 
Bankruptcy being introduced in April 2008. 
 

6. There does appear to be a government policy of providing debt relief for 
all, however I question whether we are inviting debt abuse rather than 
providing debt relief – to be administered at a cost to the public purse. 
There is a risk of public outrage by the hard working bill paying voters 
seeing debtors walk away from financial responsibilities with little 
consequence. 
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The exemption of the Family Home from a Trust Deed 
7. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity.  
 

8. The natural conclusion of exempting the family home from Trust Deeds 
has not been fully thought through by the Scottish Government, and 
certainly isn’t dealt with adequately in the Bill. As it stands, there is no 
exemption for the family home in Sequestrations, and future policy is as 
yet undecided in that area. The consequences of the Bill may lead to: 

 
• Previously protected family homes being put at risk where sequestration 

follows a Trust Deed (either due to the action of an objecting creditor, or 
the Trust Deed proposal failing later on in the process); 

• Diminished dividends to creditors in Trust Deeds; 
• Further public administration of sequestrations which follow failed 

attempts at Trust Deed proposals; 
• An increase in creditor driven sequestrations to capture the family home 

before an individual is able to apply for its exemption under a Trust 
Deed. 

 
9. The changes proposed in the Bill would be better postponed to form part 

of the formal consultation on the family home in bankruptcy – scheduled to 
commence in November. 
 

10. I hope you share my concerns and would be pleased if you would let me 
know your views on the Bill.  
 

11. I have contacted my professional trade association, R3, and I am also 
aware that all other professional bodies who licence and regulate 
Insolvency Practitioners within Scotland will be issuing the Committee with 
written evidence on the Bill; however I would be happy to discuss any of 
the more technical aspects and implications with you.  
 
 

 
Penny McCoull 
Insolvency Practitioner 
 
29 October 2009  
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SUBMISSION FROM PETER DEAN, THE CARRINGTON DEAN GROUP 
LIMITED 

 
Objection to Section 9 of the Proposed Homeowner and Debtor 
Protection Bill 
1. I am a Chartered Accountant and Insolvency Practitioner who operates a 

business employing 40 people.  
 

2. I share many of the concerns raised by ICAS in their submission but I 
would like the Committee to consider carefully the following short but 
nevertheless important questions in relation to the Certificate of Insolvency 
when considering this Bill: 

 
• Why is it proposed that the taxpayer pays for the Sequestration 

of an individual once a Certificate of Insolvency is signed? At the 
present time this would normally be done by the private sector 
with no call on the Public Purse. 

 
• In effect the Bill will be anti-competitive in that it will be taking 

work away from the private sector. In this respect is this not 
contrary to EU Competition Law as presumably State Aid would 
be required to fund the Accountant in Bankruptcy? 

 
• The Proposal that only the Accountant in Bankruptcy be 

appointed following the issuing of a Certificate of Insolvency was 
not mentioned anywhere in the Minutes of the Debt Action 
Forum – therefore why has it been included? 

 
3. I trust that the Committee will note my concerns and propose amendments 

to the Bill to minimise both the potential costs to the Public Purse and the 
potential embarrassment to the Scottish Parliament of passing a Bill which 
may well be in breach of European Competition Law. 

 
 

Peter C Dean MA CA FCMI FABRP MCIArb MIPA 
Managing Director 
The Carrington Dean Group Limited 

 

 36  

 



LGC/S3/09/27/3 

SUBMISSION FROM ROB CAVEN, GRANT THORNTON UK LLP 
 
1. I am an Insolvency Practitioner (IP) responsible for the management of Grant 

Thornton's insolvency practice in Scotland. Grant Thornton is the fifth largest 
accountancy practice in the UK. I am writing as I have some fundamental 
concerns with contents of this Bill and the consultation process so far 
undertaken in relation thereto.  
 

2. My concerns/comments fall into the following categories:  
• Problems with and unintentional consequences of this legislation  
• Lack of consultation  
• Potential for further expansion of the Accountant in Bankruptcy (AiB)  

 
Problems with and unintentional consequences of this legislation  
3. The two main aims of the DAF were to enhance the protection for family 

homes and to ensure all debtors have access to an appropriate insolvency 
solution.  

 
Family homes  
4. I have no difficulty or issue with the objective of enhanced protection for family 

homes. However, there has been a fundamental misunderstanding of the real 
risk of family homes being repossessed. In practice it is secured lenders and 
not trustees in Protected Trust Deeds (PTDs) who repossess properties and 
forcibly evict owners. I therefore agree with the Bill’s proposed safeguards as 
regards secured lenders but not as regards PTDs.  
 

5. One very simple reason why trustees in PTDs extremely rarely force a sale of 
a family home is because debtors voluntarily decide to grant a trust deed. 
Even then, they do so only after consulting an IP (free of charge) who 
explains in great detail what would happen to their family home. At that point 
the debtor chooses to do whatever they wish. Therefore, if the house may 
require to be re-mortgaged or sold they are fully aware of this in advance of 
granting the PTD and agree to it.  
 

6. I believe that the proposal seeks to address a problem that does not exist. In 
my career I have never had to force the sale of a property in a PTD. Indeed, 
in most cases I have been involved in where equity in the family home forms 
part of the PTD such equity has been purchased by a family relation or friend 
avoiding any need for re-mortgage or sale.  
 

7. The Bill's proposal to create a second type of PTD which can allow the 
complete exclusion of family homes is too extreme and the balance between 
the interests of the debtor and the creditors will be skewed. There is a real 
risk that where we currently have those who can and those who cannot pay 
their debts we will be adding a third category of those who don't have to pay. 
The current proposals will invite debt abuse. Many debtors who feel morally 
obliged to repay all their debts even when there is an easier and far quicker 
insolvency solution will be upset when some debtors are able to walk away 
from their financial responsibilities with little consequence.  
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8. The complete exclusion of property from the PTD process is, in my view, 
likely to lead to a situation where a debtor will not be able to obtain protection. 
In other words they will most likely be forced into Sequestration. There are a 
number of creditors who always vote and participate in the PTD process. 
These creditors are informed, knowledgeable and organised and in the many 
many cases will comprise the necessary majority to object to a trust deed 
becoming protected. It is extremely optimistic, if not fanciful, to assume that 
such creditors will accept the exclusion of the family home and not object to 
the proposed PTD. In my view they will clearly object as they will appreciate 
that the debtor will be forced into Sequestration where the family home will 
not be excluded.  
 

9. It is also arguable that the complete exclusion of from a PTD may be unfair. If 
two thirds of the debtor's creditors are those who tend not to vote, the debtor 
will be able to retain 100% of his / her equity in the family home. Whether an 
insolvent debtor gets to keep all of their house equity or not should not be so 
unfairly decided.  
 

10. The unsecured creditor community, including HM Revenue & Customs where 
the individual owes tax or VAT, lending institutions, small tradesmen, and 
personal creditors, require to be able to recoup part of their debts from the 
debtor’s available assets. In making credit / lending decisions with regard to 
the debtor a significant factor for many of these parties is often whether or not 
the debtor is a house owner. To now exclude the family home is to penalise 
such parties, perhaps long after they had made that credit / lending decision. 
Further, as regards new credit / lending decisions, will the complete exclusion 
of the family home from a PTD lead to further restriction in credit supply for 
Scottish residents as compared to their English, Welsh and Northern Irish 
equivalents?  
 

11. As I understand the current IVA protocol in England, Wales and Northern 
Ireland there is a partial exclusion of home equity equivalent to 15%. If, as 
envisaged in the Bill, the whole of the equity is excluded in a Scottish PTD 
then it would appear logical that the Scottish public will be seen as a poorer 
credit risk than their equivalent elsewhere in the UK and will therefore be at 
disadvantage. Entrepreneurs, at least in the early days, and small businesses 
often rely on their ability to borrow money / obtain credit against their own 
personal worth. If we truly wish to encourage more people to start their own 
businesses then why are we proposing to make it even more difficult to do 
so?  
 

12. The Scottish Government has spent a significant amount of money and effort 
on DAS. If there has been any success for DAS to date it is perhaps the 
ability of home owners with considerable equity to safeguard their family 
home while repaying their debts. The DAS consultation will aim to provide 
recommendations to increase the take up of DAS. However, the ability to 
completely exclude property from a PTD does risk turning DAS into a very 
costly white elephant for the Scottish Government. Why would any debtor, 
struggling to pay their debts, ever choose to participate in DAS if they can get 
the same protection from a PTD but be debt free far sooner?  
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13. ICAS has been holding discussions with creditor groups with the aim of 

developing an agreed protocol for PTDs (as has worked in England with 
IVAs). An objective of these discussion has been to provide higher returns to 
creditors and to decrease the number of trust deeds which fail to become 
protected.  
 

14. I suggest the secured and unsecured creditor communities should be given 
the opportunity of full consultation by including this particular provision in the 
proposed consultation on the Debt and Family Homes Bill and removing it 
from the current Bill.  
 

15. However, if it is considered essential that further protection during insolvency 
is required for family homes in this Bill and it cannot be delayed then I would 
recommend ICAS’ simple solution contained within its report sent to the 
Minister for Community Safety in June i.e. a set proportion or de minimus 
amount of the equity to be exempted from all insolvency processes, both 
Sequestration and PTDs (as successfully works in English IVAs).  

 
Access to an appropriate insolvency solution  
16. There are currently a number of insolvent debtors who are unable to access 

an appropriate insolvency solution because they fall between the existing 
options. Usually such debtors are either home owners with little or no equity in 
their property or debtors with little disposable income who earn above the 
national minimum wage.  
 

17. The proposed Certificate for Sequestration allows an ‘authorised’ person to 
certify that a debtor fails to meet his debts as they fall due and allow the 
debtor to apply for sequestration.  
 

18. The Bill sets out that an IP who signs a certificate for sequestration is then 
excluded from acting as trustee to that debtor and that the AiB, a government 
agency, will be the permanent trustee for debtors who are granted a 
certificate for sequestration.  
 

19. I object to the restriction that only the AiB can act as the trustee in such 
cases. Why should this be so? The IP will have spent time and effort 
assessing the debtors financial position and most likely giving advice as to the 
options available to him / her. A face to face relationship will have been 
established with the debtor at a time which is often extremely stressful and 
worrying to him / her. Why should the debtor be forced to then deal with a 
faceless institution? It is insulting to the Scottish public to assume that the 
debtor is unable to make a choice as to whom he / she wishes to act as 
Trustee. This restriction was not only never consulted upon but will clearly be 
detrimental to some debtors who take comfort from the fact that they call into 
the IP's office to discuss any ongoing concerns they may have.  

 
Lack of consultation  
20. The very composition of the DAF was unrepresentative and excluded some of 

the main stakeholders. It therefore cannot be viewed as an example of true 
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consultation.  
 

21. There is also the fact that this is not a normal draft Bill with the normal 
consultation period and process but rather it has been introduced as a Final 
Bill with a radically shorter consultation period where the Bill Manager has 
quite openly stated that amendments are not going to be well received. 
Frankly, it has all the signs of a very rash attempt to railroad through 
legislation in a dictatorial fashion. If successful, I for one will take no pleasure 
from the increase in number of family home repossessions that in my view will 
undoubtedly occur as more debtors are forced into Sequestration.  

 
Potential for further expansion of the AiB  
22. Throughout the Debt Action Forum (DAF) process and the earlier review of 

the Debt Arrangement Scheme (DAS) it is apparent that the AiB has been 
pushing to be allowed to provide insolvency advice, act as trustee in 
Protected Trust Deeds and to take on a far lager role in the provision of DAS 
services.  
 

23. The review of DAS carried out by the AiB and its subsequent 
recommendations completely excluded any involvement of the private sector 
in the provision of DAS services in favour of expanding the AiB's role in this 
area. Indeed until the DAS Regulations were withdrawn at the 11th hour this 
summer, public sector Approved Money Advisors were to be removed from 
the process, being replaced by the AiB.  
 

24. An expansion of the AiB's role from supervision (of the provision of insolvency 
services) to also include the provision of insolvency services would create a 
clear conflict of interest. It would clearly be contrary to the well understood 
principal of separation of powers should a body undertake both the 
supervision of and provision of PTDs.  
 

25. A further problem with the idea of the AiB being granted powers to provide 
insolvency advice to debtors and act as a trustee in PTDs is the indisputable 
fact that the AiB herself and her staff have no insolvency qualification nor any 
experience of this area.  
 

26. The AiB, unlike private sector Insolvency Practitioners, is not subject to 
inspection, regulation or review. IPs are required to undertake regular external 
insolvency training and are subject to stringent external inspections by their 
authorised bodies with the threat of very real penalties.  
 

27. At a time when the public purse is coming under exceptional pressure and 
when it has been acknowledged that Scotland's public sector as a percentage 
of the country's GDP is too high it seems illogical to be seeking to increase 
the size of a Government department when the private sector already 
provides the service at no cost to the public purse.  
 

28. The two main stated aims of the DAF were to protect family homes and to 
ensure everyone had access to a suitable insolvency solution.  
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29. The AiB has suggested it should be able to provide insolvency advice 
(although the AiB has no qualified staff) as opposed to simply signposting 
debtors to suitable advice providers. There already exists a network of 
suitable advice providers across both the public sector (Money Advice 
Scotland, Citizens Advice etc) and private sector (IPs) who all provide free 
advice to debtors.  
 

30. The AiB has agreed that with the introduction of the Certificate for 
Sequestration that there will no longer be any circumstances where an 
individual is unable to access a suitable insolvency solution. Therefore if the 
AiB agree that this aim of the DAF has been met why is there a need for the 
AiB to be able to provide PTDs?  
 

31. In short, in the case of my organisation, the proposed expansion of the AiB's 
role seeks to replace highly qualified and individual advice to debtors with a 
faceless call centre approach. In other words lets get even more people in 
Scotland working like machines / robots rather than using their brains, 
qualifications and experience to really try to help debtors in the best possible 
way.  

 
Conclusions/summary  

• The protection of a debtors family home, in some way, is an appropriate 
and worthwhile objective. I concur with the Bill's proposed safeguards as 
regards secured lenders. However, I believe the legislation as it effects 
PTDs is significantly flawed. Given the far reaching and sometimes 
unintended consequences it should be withdrawn from this Bill and subject 
to full consultation;  
 

• If, however, it is considered absolutely necessary that this Bill must 
introduce increased protection for family homes during insolvency 
proceedings then I would commend ICAS' simple solution contained within 
its report i.e. a set proportion or de minimus amount of the equity to be 
ring fenced for the debtor's benefit in all insolvencies (both PTDs and 
Sequestrations);  
 

• Changes are required to ensure all debtors facing extreme financial 
difficulties have access to a suitable insolvency solution. The introduction 
of the Certificate for Sequestration delivers this with no unintentional 
consequences and I therefore agree that this process should be 
introduced;  
 

• Although it was not previously consulted on, I agree with the removal of 
two of the grounds for a debtor sequestration application (the concurring 
creditor and failed trust deed routes) where the Certificate for 
Sequestration is introduced;  
 

• I object to the proposal that the AiB should act as the trustee in all 
Certificate of Sequestration cases. This restriction was never consulted 
upon. Further, the AiB has a clear conflict of roles. Further, it replaces 
individual attention to a debtor with a faceless call centre approach. 
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Further, it replaces brains and real experience with a factory like tickbox 
approach. Further, it is insulting to the Scottish public in that it assumes 
that it is incapable of making a choice.  
 

• There has been an extreme lack of consultation throughout the lead up to 
this Bill (and also the previous DAS Regulations);  
 

• Any further increase in the size and scope of the AiB's remit will be 
detrimental to debtors, lenders and private sector insolvency firms and 
therefore harmful to Scotland in comparison to England and the rest of the 
UK. If you wish to promote brain drain from Scotland and create a country 
with a relatively poorly trained, low cost work force then the proposals in 
this Bill with regard to the AiB's increase role should certainly help you 
along this road (I, for one, will move South). In addition it is certainly 
arguable that the AiB should not be granted increased 
powers/responsibilities and that the AiB is not currently capable of properly 
carrying out any significantly enhanced duties.  

 
32. I apologise for the directness of some of my comments above. However, I am 

passionate about my country and I am extremely angry at some of the 
contents of the proposed Bill. Such proposed legislation demands appropriate 
consultation with those who have considerable experience and knowledge of 
the areas likely to be affected in order that mistakes are not made. In this 
case the mistakes will have potentially significant consequences on the 
Scottish public.  

 
 
Rob Caven Partner For Grant Thornton UK LL  
 
28 October 2009 
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SUBMISSION FROM STUBBS GAZETTE 
 
1. Thank you for affording us the opportunity to comment on the Home 

Owner and Debtor Protection (Scotland) Bill. 
 

2. The bill contains a number of laudable actions many of which will 
streamline the insolvency process and we would be pleased to see the bill 
become law. Except for section 12- the abolition of Certain Requirements 
to Advertise in Edinburgh Gazette. 
 

3. The bill makes no other provision for a direct daily feed of bankruptcies 
(sequestrations) to the credit reference agencies, which means there will 
be no effective way to update a consumer credit report when an individual 
enters in to a formal insolvency arrangement. This is bad for financial 
institutions that rely on credit reference agencies to identify insolvent 
individuals and it is bad for insolvent individuals who may continue to be 
offered or solicit financial services that are entirely unsuitable. 
 

4. The bill does mention the introduction of separate legislation, which will 
allow a free search of the insolvency register but this isn’t a practical 
solution for credit reference agencies files containing many millions of 
consumer records. 

 
 
Greg Connell 
Director 
 
26 October 2009 
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