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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

26th Meeting, 2009 (Session 3) 
 

Wednesday 28 October 2009 
 
The Committee will meet at 9.45 am in Committee Room 2. 
 
1. Draft Budget Scrutiny 2010-11 (in private): The Committee will consider a 

draft report to the Finance Committee on the Scottish Government's Draft 
Budget 2010-11. 

 
2. Subordinate legislation: The Committee will take evidence on the draft Public 

Appointments and Public Bodies etc. (Scotland) Act 2003 (Amendment of 
Specified Authorities) Order 2009 (SSI 2009/draft) from— 

 
John Swinney MSP, Cabinet Secretary for Finance and Sustainable 
Growth, and Iain Morrison, Policy and Sponsorship Manager, Capital and 
Risk Team, Scottish Government. 
 

3. Subordinate legislation: John Swinney MSP (Cabinet Secretary for Finance 
and Sustainable Growth) to move S3M-4958—  

 
That the Local Government and Communities Committee recommends 
that the draft Public Appointments and Public Bodies etc. (Scotland) Act 
2003 (Amendment of Specified Authorities) Order 2009 be approved. 
 

4. Home Owner and Debtor Protection (Scotland) Bill: The Committee will take 
evidence on the Bill at Stage 1 from— 

 
Adrian Stalker, Advocate, Chair, Repossessions Group; 
 
David Forrester, McClure Naismith Solicitors, and Fiona Hoyle, Head of 
Consumer Finance and Anti Fraud, Finance and Leasing Association. 
 

Not before 12:15 pm 
5. Child Poverty Bill (UK Parliament legislation): The Committee will take 

evidence on legislative consent memorandum LCM(S3)22.1 from— 
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Nicola Sturgeon MSP, Cabinet Secretary for Health and Wellbeing, Kay 
Blaikie, Principal Legal Officer, and Samantha Coope, Team Leader, 
Tackling Poverty Team, Scottish Government. 
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Local Government and Communities Committee 
 

26th Meeting, 2009 (Session 3), Wednesday, 28 October 2009 
 

Subordinate Legislation 
 
 
SSI title and 
number: 
 

The Public Appointments and Public Bodies etc. (Scotland) Act 
2003 (Amendment of Specified Authorities) Order 2009, 
(SSI 2009/draft) 

Type of Instrument: 
 

Affirmative 

Meeting: 
 

28 October 2009 

Date circulated to members: 
 

21 September 2009 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No 

 
Purpose: 

This Order amends schedule 2 to the Public 
Appointments and Public Bodies etc. 
(Scotland) Act 2003 to add the Scottish 
Futures Trust Ltd to the list of specified 
authorities to which the code of practice 
published by the Commissioner for Public 
Appointments in Scotland applies. 
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Local Government and Communities Committee 
 

26th Meeting, 2009 (Session 3), Wednesday, 28 October 2009 
 

Home Owner and Debtor Protection (Scotland) Bill – Written Submissions 
 
 
1. At this meeting the Committee will be taking evidence from Adrian Stalker, 
Chair of the Repossessions group and the Finance and Leasing Association on 
the repossessions aspect of the Bill. 

2. Attached to this paper are written submissions received to date.  These 
are from— 

• French Duncan 
• Ann Condick 
• Max Recovery Ltd 
• Donald McKinnon 
• Barry Stewart 
• Scott McGregor 
 

3. It should be noted that these submissions are mostly concerned with the 
debt and bankruptcy part of the Bill, on which the Committee will be taking 
evidence at its next meeting. 

4. Also attached to this paper is correspondence from the Scottish 
Government. 

 
 
Susan Duffy 
Clerk to the Committee 
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SUBMISSION FROM FRENCH DUNCAN 
 
1. We refer to the recently introduced Homeowners and Debtors Protection 

(Scotland) Bill which is currently being considered by the committee and set 
out our views on the Bill below. We trust that our views will be taken into 
your considerations.  

 
2. French Duncan is a firm of chartered accountants with eight offices across 

Scotland. Our business recovery and insolvency department comprises 3 
licensed insolvency practitioners (“IPs”) and over 30 staff. We are currently 
handling over 1,500 live personal insolvency cases making us one of the 
largest providers of personal insolvency solutions in Scotland. 

 
3. Whilst we commend some of the changes being proposed, our opinion is 

that the proposals require some degree of amendment to make them work 
with the current insolvency regime in Scotland and to avoid potential for 
misinterpretation and abuse. 

 
4. We raise a number of matters below but of particular concern to us in the Bill 

are two matters, namely: 
 

i) the removal of the family home as an asset from protected trust deeds;  
 
ii) the Certificate for Sequestration and restriction of the role of Trustee to 
the AiB.  

 
5. We also have concerns at the lack of any meaningful consultation and the 

motives behind the introduction of the Bill without any such consultation or 
draft Bill. We also consider that the Bill breaches UK and EU anti-
competition laws by restricting who will be able to act as Trustee in certain 
sequestrations. 

 
Removal of the family home as an asset from protected trust deeds 
6. Firstly we would mention that, in our opinion, the loss of the family home in 

insolvency is not a common occurrence and in only very few cases is there a 
need for the debtor or his family to lose the home. It is common practice 
among the insolvency profession in Scotland to explore all potential avenues 
to release equity in a property before resorting to a sale and in only a 
handful of cases would we seek to enforce eviction action. 

 
7. The three IPs at French Duncan are currently handling a combined total of in 

excess of 1,500 personal insolvency cases yet in the last year we have had 
to evict only 6 debtors (one of whom has since been allowed back into his 
home and will clear his debts by other means). In all six cases this action 
was brought about as a last resort because the debtors were refusing to co-
operate in all aspects of their sequestrations and none of the six cases was 
as a result of being unable to deal with the property by another means. In 4 
of the six cases the Accountant in Bankruptcy (“AiB”) was the Trustee and 
we were merely acting as their agent in administering the cases. In addition, 
in that year we have realised equity in 69 other cases but have only had to 
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sell 8 properties with the voluntary consent of the debtors. One of those was 
already on the market at the date of appointment.  

 
8. However, we fully recognise that, unlike most other assets, the family home 

is a very emotive issue and the equity available in a family home is subject 
to market conditions prevailing at the time of a debtor’s insolvency and 
subsequent, often quite marked, fluctuations during the period of the 
insolvency. We agree that some action is required to address the issue of 
equity in a family home in insolvency but there needs to be a balance 
between the debtor’s needs (and those of his family) against the rights of the 
creditors to recover sums due to them. 

 
9. The bill amends Section 5(4A) of the Bankruptcy (Scotland) Act 1985 (as 

amended) (“BA85”) to extend the definition of trust deeds beyond the current 
definition in which a debtor conveys all of his assets to a trustee. The new 
definition will include trust deeds in which a creditor is excluded by 
agreement or in which the family home (as defined by S40 BA85) is 
excluded. 

 
10. We have serious concerns at the implications of completely removing the 

family home not only for individual cases but at a national economic level. It 
is the current basis of modern economic society that goods and services are 
acquired on credit and that, ultimately, the credit provider expects to get 
paid. In making decisions on whether to extend credit the provider will look 
at the borrower’s perceived ability to repay based on both the borrower’s 
earnings and assets.  

 
11. Traditionally, lending was always asset backed but, in recent years we have 

seen lenders move to a system of assessing ability to repay predominantly 
based on earnings. This led to the consumer boom of the last 20 or so years 
which burst spectacularly in late 2007 with a major run on a UK bank 
(Northern Rock).  

 
12. With various lessons learned it seems inevitable that UK lending will return 

to being predominantly asset backed. However, if the family home is to be 
omitted from Scottish insolvency procedures it seems reasonable to 
suppose that lenders will not be so keen to advance funds to Scottish based 
consumers. Given that the Scottish economy is now very dependent on 
consumer spending, the lack of property with which to back lending, and 
resultant increase in the cost of credit, will lead to a sharp decline in the 
Scottish economy. 

 
13. Very often it is the case that the only asset of a debtor is the family home 

and we consider it correct that creditors should expect to see a return if 
there is substantial equity in the family home. That said, unlike most other 
assets, the equity in a property can be subject to quite volatile fluctuation 
and some regard has to be given to this. 

 
14. At the Debt Advice Forum chaired by Fergus Ewing MSP (see below), the 

matter of the family home in all insolvencies was discussed and, in 
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particular, the exclusion of a limited amount of equity. The members of that 
forum agreed that this matter should be the subject of consultation. 

 
15. We fail to see how the family home can be excluded from trust deeds yet still 

be included in sequestrations. In all but the very low equity cases, creditors 
would simply object to the protection of trust deeds forcing debtors into 
sequestration in order that the property can be dealt with. Any debtor with 
realisable equity in their property would thus have no choice as to how to 
deal with their debts other than by way of sequestration which could have 
other serious consequences for the debtor that might be avoided in trust 
deeds (such as loss of job, restriction on directorships, etc) 

 
16. Whilst we recognise the increasing divergence of English and Scottish law 

we find it incredible that proposals are being made that could lead to a two 
tier lending system by the same UK based lenders who would have to apply 
different criteria to a lender based in Dumfries to one based in Carlisle. 

 
17. We would submit that, whilst the proposal to remove the family home from 

trust deeds may have been put forward with the best of intentions, it is 
unworkable in its present format and the position requires further 
consultation across all stakeholders and with regard to all insolvency 
regimes. 

 
The certificate for sequestration 
18. The insolvency profession and money advice sector has for a long time 

lobbied for the removal of the requirement for a debtor to demonstrate 
apparent insolvency. This requirement was a major stumbling block for 
those debtors who were not in a position to sign trust deeds and against 
whom creditors were not willing to pursue insolvency action in the 
knowledge that there would be no dividend. As a result, a large number of 
debtors could not access insolvency. This was partly addressed by the 
introduction of the “Low income low asset” (“LILA”) route into sequestration 
but the LILA route excludes people who own houses; even if there is 
negative equity. As a result there are still a small number of people who 
cannot access insolvency – i.e. “minimal equity” homeowners on low 
incomes or with no surplus income.  

 
19. The Bill introduces a certification route into sequestration under which an 

“authorised” person would be able to certify a debtor’s insolvent position 
thus allowing him to petition for his sequestration and we welcome this. The 
Bill does not restrict this route to the current debtors who can not currently 
access insolvency and all debtors would be free to use this route to access 
sequestration.  

 
20. In addition, the Bill repeals the provision that allows a debtor to apply for 

sequestration where creditors have objected to a Trust Deed becoming 
protected. Such debtors would have to seek a certificate as above. 

 
21. Further the Bill proposes that, where the certificate route is adopted, only the 

AiB can act as Trustee in the sequestration. 
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22. We fail to see how this sits with the Bill’s stated intention of providing more 
choice to the debtor. Indeed, at a recent meeting between insolvency 
practitioners and the AiB, Sharon Bell (head of policy) was asked “With the 
introduction of the new certificate of insolvency, can The Accountant in 
Bankruptcy give an example of any circumstance where an individual would 
not be covered by the current insolvency solutions?” The question was 
asked in the context of why there would be a need for Fast Track Protected 
Trust Deeds for people with low surplus incomes if they could access 
sequestration and she gave the following answer: 

 
23. “There will not be anyone who could not access bankruptcy if we bring in a 

new route through the certificate of insolvency. There are people who do 
want to make the choice - The Scottish Government is always trying to 
encourage choice……” 

 
24. The full report of the Q&A session at that meeting is reproduced on the AiB 

website at 
http://www.aib.gov.uk/About/events/MTAeventglasgow/MTAquestionandans
wers 

 
25. The debtor appears to have little choice if he is not in a position to choose 

his Trustee. 
 
26. This proposal would effectively mean that Sequestration and Trust Deed 

work previously undertaken by the private sector would in future be 
undertaken by the state and at a cost to the public purse. This will have 
serious consequences for IPs and their staff with jobs put at risk as a direct 
result of the reduction in work.  

 
27. The introduction of the certificate for sequestration will afford all debtors a 

route into a personal insolvency process and we generally support such a 
route but we consider that ring-fencing the role of trustee for the AiB: 

 
i) denies choice to the debtor; 
ii) ignores the expertise and experience of highly regulated 

professionals in the private sector; 
iii) will cost the taxpayer money by reserving to the state work that was 

previously carried out to a high standard at no cost to the public 
purse; and 

iv) contravenes anti-competition law. 
 
28. No explanation has been given as to why only the AiB should act as Trustee 

in these circumstances and we fail to understand why an Insolvency 
Practitioner could not be the Trustee.  
 

29. We also consider the restriction of the Trustee role to the AiB to be in breach 
of anti competition law. The AiB is both a policy maker and a service 
provider and is making policy under which only it can provide that service. 
This would be akin to Tesco being the policy maker in the retail sector and 
rushing through legislation that only Tesco can sell food. 

http://www.aib.gov.uk/About/events/MTAeventglasgow/MTAquestionandanswers
http://www.aib.gov.uk/About/events/MTAeventglasgow/MTAquestionandanswers
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30. We do not understand the need to repeal the provision that allows a debtor 
to apply for an award of sequestration on the basis of a trust deed which 
creditors have prevented from becoming protected. The debtor has already 
grasped the initiative and taken steps to deal with his insolvency. If the 
creditors refuse protection why should the debtor then be forced to take 
further steps to seek certification when it is already self evident that he is 
insolvent. 
 

31. We note that the Bill merely introduces the certification route but makes no 
attempt to define its operation which leaves many questions unanswered 
such as: 

 
i) Who will be authorised to grant a certificate of sequestration.  

Extreme care must be taken to ensure that this does not weigh 
too heavily in favour of debtors and that creditor’s rights are 
protected; 

ii) What happens if a debtor fails to declare an asset or income and 
is wrongly certificated as insolvent?   

iii) What level of investigation will be required?  Will the authorised 
person need to investigate the validity of the debts? Will he have 
to obtain valuations of assets? Who would pay for that? 

iv) What procedures will be put in place to prevent “certificate 
shopping”? If a debtor applies for a certificate and it is refused will 
the refusal be registered somewhere?  Will authorised persons be 
able to check if a certificate has been refused in the past and the 
reasons; 

v) What Professional Indemnity Insurance cover will be required in 
the event that the authorised person “gets it wrong”? 

 
32. We would submit, that whilst there is a need to relax the requirements to 

demonstrate apparent insolvency and whilst a “certificate of insolvency” could 
help to achieve this, the proposals put forward require further thought and 
consultation with stakeholders to ensure that the interests of debtors, 
creditors and other stakeholders are balanced. 

 
Lack of Consultation 
33. It was with some incredulity that the writer listened to Sharon Bell, at the 

recent meeting between IPs and the AiB, advise the IPs that her talking at 
them was “consultation”! 

 
34. We are concerned that this Bill, which impacts on a number of stakeholders, 

has been introduced to the House as a more or less fait accompli with no 
consultation or draft Bill stage. The Bill was born from the Debt Action Forum 
chaired earlier this year by Fergus Ewing MSP and the membership was 
comprised of 12 organisations as follows: 
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Personal Details  Status  Organisation  
Gillian Thompson  Chief Executive  Accountant in 

Bankruptcy  
Ann Condick  Insolvency Director  Institute of Chartered 

Accountants of Scotland 
George Way  Civil Justice Committee 

Convenor  
The Law Society of 
Scotland  

Susan McPhee  Head of Social Policy and public 
Affairs  

Citizens Advice 
Scotland  

Yvonne Gallacher  Chief Executive  Money Advice Scotland  
Lindsay Montgomery  Chief Executive  Scottish Legal Aid Board 
Karen Titulaer  British Bankers’ Association  
Anne Feeney  Confederation of Scottish Local Authorities  

Professor George Gretton  Commissioner  Scottish Law 
Commission  

Paul D Brown  Principle Solicitor  Legal Services Agency  
Adrian Stalker  Advocate  Shelter  
Frank Johnstone  Finance and Leasing Association  

 
35. Immediately obvious from the above is that there was no representation by 

or on behalf of unsecured creditors. The Insolvency Exchange is an 
organisation that represents the vast majority of consumer finance 
organisations in Protected Trust Deeds yet their views were unrepresented. 
Neither R3 (Association of Business Recovery Professionals) nor the IPA 
(Insolvency Practitioners Association), two organisations that represent the 
interests of the vast majority of IPs in Scotland, were invited to be members.  

 
36. We note from the minutes of the (“DAF”) that the exclusion of the family 

home, or a fixed level of equity therein, was debated within DAF and that a 
number of DAF members considered that full consultation was required.  
The following paragraph is a quote from the final report of DAF in relation to 
Increasing the protections for Family Homes – “There was no consensus 
reached in relation to the options tabled in the paper. Members accepted 
that the whole subject of action against property was complicated and 
affected a lot of areas. They agreed that this paper raised a number of 
issues which should only be considered after a full public consultation.” 
Clearly, the AiB policy makers have ignored the views of the forum. 

 
37. The following is taken from the final DAF report in relation to the certificate of 

insolvency: 
 

“The Forum discussed:  
 
a)  the widening of access to bankruptcy to allow debtors to apply for 

their own bankruptcy on the basis of a certificate of insolvency signed 
by an insolvency practitioner, solicitor or approved money adviser.  
This suggestion was supported by some Forum members. 
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Both the Law Society of Scotland and Professor George Gretton 
questioned the introduction of another route into bankruptcy instead of 
simply abolishing the requirement for apparent insolvency in all debtor 
applications.  
 
Concerns were raised by ICAS that increasing access to bankruptcy 
may discourage take up of alternative debt management solutions 
such as the Debt Arrangement Scheme or trust deeds.  
 
The BBA questioned whether consideration had been given to any 
potential costs incurred by debtors seeking to obtain certification, and 
any potential effect on the LILA bankruptcy route.  
 
CAS supported the suggestion but sought further confirmation on the 
criteria of ‘approved’ money adviser.” 

 
38. It can be seen that 5 of the forum members had concerns requiring further 

investigation or information yet, again, the AiB policy makers have railroaded 
a Bill based on their own motives. Further they have devised the policy such 
that only the AiB can be the Trustee in such circumstances, a matter that we 
can not see appearing in the DAF minutes and a matter which we believe 
grossly infringes anti-competition laws. We can not accept the current 
position of the AiB as both a policy maker and a provider of insolvency 
services where it can make policy to further its own needs to the complete 
detriment of others. 

 
39. In June of this year, the AiB put forward their proposed Debt Arrangement 

Scheme (Scotland) Amendment Regulations 2009 and this was put before 
the Justice Committee by Fergus Ewing MSP. Again, this policy was put 
forward with no consultation and we understand that both AiB and Mr Ewing 
were lambasted by the Justice Committee for doing so. As a result the 
proposals were withdrawn and there is currently a consultation on changes 
to the Debt Arrangement Scheme. 

 
40. We therefore have to seriously question the motives of the AiB and Mr 

Ewing putting forward proposals, on which they have ignored calls for 
consultation, to a different committee and as a “final” Bill. 

 
Conclusion 
41. Whilst we agree that the matters of the family home in insolvency and wider 

access to insolvency both need to be addressed, we can not agree with the 
Bill currently before the committee which has been put forward without 
consultation with major stakeholders and which leaves many issues 
unaddressed. Passing the Bill as it stands would lead to changes in 
legislation that raise more issues than it resolves and which takes a swathe 
of work out of the private sector to be undertaken by the AiB at an increased 
cost to the public purse and in contravention of anti competition legislation. 

 
French Duncan 
23 October 2009 
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SUBMISSION FROM ANN CONDICK, MEMBER, DEBT ACTION FORUM 
 

1. Thank you for the opportunity afforded to me of commenting on the above Bill as a 
Member of the Debt Action Forum (DAF). 

 
2. When the members of the Debt Action Forum (DAF) were brought together it was 

an informal group of stakeholders. It was my understanding that the aim of the 
group was to discuss ideas which would form the basis of proposals that would in 
due course be given careful consideration by a wider audience.  

 
3. If there had been any suggestion at the first or subsequent meetings that DAF was 

a formal consultation process then I, and in my view a number of other DAF 
members, would have offered even more robust challenges to some of the issues 
that were tabled. 

 
4. It is certainly the case that there was support for early action in relation to non 

controversial issues however there was the expectation that certain matters would 
be subject to full consultation. I was not a member of the repossessions sub-group 
but I believe that Part 1 of the Bill takes forward the recommendations of the sub-
group. I understand that some amendments will be required to ensure that this part 
of the Bill delivers what it is intended to deliver.  

 
5. In relation to Part 2 of the Bill it is my considered view that (a) it includes proposals 

that were never discussed at DAF, and (b) it includes an issue which was stated at 
DAF meetings would need further consultation because of it’s far reaching nature; 
it is the matter of treatment of the family home in Trust Deeds.  

 
6. At the first meeting I was concerned that there appeared to be no unsecured 

creditor representation. It seemed to me that the view was being taken that the 
Banks and other lending institutions represent all creditors. A large part of debts 
due to lending institutions are secured and whilst they may also have an unsecured 
element (because there is a fixed secured sum or because an asset over which the 
security is held is insufficient to discharge the secured debt) these institutions 
cannot be deemed to represent unsecured creditors. From the second meeting 
onwards the Finance and Leasing Association was represented on DAF. 

 
7. Claims in personal insolvency cases frequently include sums owing to HM 

Revenue and Customs (for personal tax and national insurance or VAT), to utility 
and other service companies, to local businesses, to the Council for council tax, 
and owing on loans obtained from third parties who may be friends or relatives of 
the debtor. This class of creditor was not independently represented at DAF. 

 
8. The paper by Professor Gretton was not fully discussed at DAF but it did raise a 

good deal of comment. I believe that there was general agreement that the paper 
merited much wider consultation. The Minutes of the DAF meetings should confirm 
this.  

 
9. On more than one occasion we were told that we needed to maintain 

confidentiality. I certainly felt constrained in my ability to consult widely with my 
membership. I needed however to consult with the relevant Committees within the 
Institute, which I did. I was therefore extremely surprised that one of the Committee 
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members received a letter from the Office of the Accountant in Bankruptcy 
challenging how the member had become aware of Professor Gretton’s paper.   

 
Part 2 of the Bill 
10. The introduction of a Certificate of Insolvency was discussed at DAF. It’s 

introduction will meet the needs of those debtors who cannot access an insolvency 
process in any other way. The detailed provisions were not discussed. The 
provision that the only person who can become the Trustee is the Accountant in 
Bankruptcy is one that merits wide consultation. In addition there are issues around 
“authorised person” and around protection for both the debtor and the authorised 
person. 

 
11. The issue of trust deeds being capable of achieving protection where the family 

home is excluded from the proposal that is submitted to creditors is an issue which 
was identified as requiring full consultation, and there was the expectation that this 
course would be taken.  

 
Conclusion 
12. I am very supportive of the majority of the provisions of the Bill which I believe is 

extremely important in making provision for a fair deal for debtors. I am however 
disappointed at the implication that some matters had been agreed upon at DAF 
when there had been the expectation that those matters would be offered for 
further detailed and wider consultation. 

 
 
 

Ann Condick 
Director of Insolvency 
The Institute of Chartered Accountants of Scotland 
 
16 October 2009 
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SUBMISSION FROM MAX RECOVERY LTD 
 

1. This letter is sent in response to the draft Home Owner and Debtor Protection 
(Scotland) Bill (“the Bill”) introduced into the Scottish Parliament on 1 October 
2009 and sets out the views and comments of Max Recovery Limited. The 
comments herein relate solely to Part 2 of the Bill. 

 
Max Recovery Limited 
2. Max Recovery Limited (“Max”) is a subsidiary of JP Morgan which has operated 

since the early 1990s in the United States and since 2001 in the UK. It also 
operates in Canada and Australia. Max purchases post-insolvent personal 
unsecured debt from mainstream lenders. Max uses Eversheds LLP as its 
servicing partner in the UK, which includes direct liaison with insolvency 
practitioners to file Max Recovery’s claims and collect any distributions. Max has 
no direct contact with debtors.   

 
3. As far as Scotland is concerned, Max is one of the largest single creditors in both 

bankruptcies and trust deeds.  Since June 2003 we have purchased about 
95,000 claims in some 43,000 trust deed cases with a face value of about £371m 
and since 2001 we have purchased about 41,000 claims in about 26,000 
sequestration cases with a face value of about £141m. 

 
4. I would also like to take this opportunity to point out that Max has an excellent 

relationship with the AIB, at both an operational and policy level, and that we are 
always keen to support the policy process in Scottish personal insolvency in any 
way that we can. By way of further information, I am currently chairing the 
Institute of Chartered Accountants in Scotland’s cross-stakeholder sub-group 
considering the feasibility of trust deed reform. 

 
Section 9 – Certificate for Sequestration 
5. The effect of section 9(1) of the Bill is that only the Accountant in Bankruptcy 

(“AIB”) is able to be appointed trustee when a debtor enters sequestration 
through the “certification” route. Whilst we understand the wish to avoid possible 
abuse, as a major creditor and thus one of those most at risk from such abuse, 
we are relaxed about a practitioner taking on the administration of a case where 
they have issued a certificate. There are clear efficiency gains to be had in so 
doing as practitioners will already be in possession of case information and it is 
likely that the debtor will get quicker access to relief. In our view, any concerns 
that might exist about the potential for abuse by insolvency practitioners should 
fall to the regulatory regime to address. Indeed, we do not see any great 
difference in the situation where in a voluntary liquidation case a company 
director approaches a practitioner to call a meeting of creditors and the 
practitioner is subsequently appointed as liquidator. 

 
6. To remove the insertion effected by section 9(1) would seem to have the effect of 

not allowing the AIB to act in these cases, which would be equally strange. 
Therefore we would respectfully suggest a “middle way” which would allow for the 
automatic default of a case to the AIB where no insolvency practitioner seeks 
appointment, having acted as the “authorised person” in the case. 
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7. Section 9(2) (c) (i) deals with the prescribed maximum period within which, after 
certification, the debtor should apply to the AIB for an order for sequestration. 
The prescription of a period is a sensible idea which Max would support. 
However, although a matter for Regulations, we would suggest that the period 
should be relatively short, say 28 days, as, if it is clear that the debtor is insolvent, 
then early debt relief (and an avoidance of further deterioration of their financial 
circumstances) should be the aim. 

 
8. In section 9(3), which inserts new section 5B into the Bankruptcy (Scotland) Act 

1985 (“the Act”), we wonder whether this section would be improved by the 
insertion of a statutory requirement to explore all potential options with the debtor. 
Perhaps in a similar form to the requirement placed on creditors under existing 
section 5(2D) of the Act. Alternatively, perhaps this could be addressed trough 
Regulations under new section 5B (5) (e). The considerable power that the 
proposals give the authorised person, there should be balanced by such a 
requirement to advise the debtor of the most appropriate solution having regards 
to the debtor’s circumstances, which might be bankruptcy, a trust deed or DAS. 
We refer to an “appropriate solution” rather than “best solution” deliberately as 
there should be a consideration of the interests of creditors as well as those of 
the debtor at this point in the advice process. 

 
9. It is clearly unacceptable that some debtors are unable to access debt relief and 

we would support the proposal that entry through a “certification” process be 
made available. However, it is our view that the power to issue certificates should 
be limited to insolvency practitioners. The Financial Memorandum to the Bill 
(paragraph 112) suggests that the necessary additional training for money 
advisors to act as “Authorised Persons” will be “negligible”. The “Wiseradvisor” 
suite of courses provides only a one-day course in “personal insolvency options”. 
This does not fill creditors with confidence and seems odd when set against the 
initial and continuing training requirements rightly placed upon insolvency 
practitioners and solicitors. Furthermore, the Financial Memorandum to the Bill 
seems to take no account of the cost of ongoing monitoring of advisors granted 
“authorised person” status. 

 
10. The benefit of utilising insolvency practitioners in this process is that there is 

already a system of regulation in place, alongside a requirement for professional 
indemnity insurance, and it should be relatively straightforward for the licensing 
bodies to consider the practitioners’ use of the certification power as part of the 
monitoring process and to take appropriate action where there is evidence of 
abuse. The same degree of rigorous regulation does not apply to the money 
advice sector. 

 
Section 10 – Exclusion of Certain Creditors  
11. We support the proposal in section 10 to allow certain creditors to agree to their 

exclusion from the trust deed. 
 

Sections 10 and 11 - Protection for the “family home” and Other Assets 
12. The proposals to extend the consent provisions of section 40 of the Bankruptcy 

(Scotland) Act 1985 make sense and we are generally in favour of that proposal. 
We would also support the extension of the postponement period from 1 year to 3 
years at the discretion of the Sheriff provided that in coming to their conclusions 
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they are required to consider both the needs of the debtor and those of the 
creditors. However, we do have concerns that, in relation to both bankruptcies 
and trust deeds, there should be clarity over the term “ordinarily resident”. It is 
unclear from the proposals as drafted require the primary residence to be located 
in Scotland. 

 
13. We note that full exemption for the “family home” was discussed at length by DAF 

and that this will be the subject of full consultation, a sensible approach which we 
support. We would also like to clarify that any exclusion of assets from a Trust 
Deed will only be possible with the consent of the requisite majority of creditors, 
which is of course the case in the individual voluntary arrangement (“IVA”) 
process in England & Wales. Paragraph 39 of the accompanying Policy 
Memorandum seems to suggest that this is the intention and it is necessary as a 
guard against abuse such as the building up of unsecured debt to pay down a 
mortgage and a subsequent application for a trust deed. This seems an 
opportune time for Regulations to set out a standardised method of valuation of 
the property that balances the interest of both debtor and creditors. 

 
14. If there was any exemption in respect of the home, or indeed other assets, then it 

is our view that this should be balanced by a commitment to increased 
contributions. In respect of trust deeds this might take the form of trust deeds 
running for 5 years rather than 3 years. This would of course bring trust deeds 
into line with the norm for individual voluntary arrangements in England & Wales 
and would not seem to be counter to any wider policy aim of tackling 
homelessness. This is one the main areas being discussed by the ICAS sub-
group on trust deeds which, whilst there is a degree of  emerging consensus 
among group members, needs fuller consultation and bringing within the 
mainstream policy debate. 

 
15. Clarification over the term “specified assets” is also required. Is the intention to 

exclude assets in addition to the family home? If so, then we would have 
concerns about the viability of a large number of trust deeds. 

 
16. The proposals in section 11(c) and (d) that trustees should give notice to the 

Local Authority on the sale of a family home is a sensible one and we would 
support it and its extension to trust deeds. However, it should be noted in the 
Financial Memorandum to the Bill that the cost of this will ultimately be borne by 
creditors. 

 
Section 12 - Requirement to Advertise in the Edinburgh Gazette 
17. This is a sensible measure and we support this on both cost and efficiency 

grounds. We agree that the advertising requirements of sequestrations and 
protected trust deeds should be brought into line as would be effected by section 
12 of the Bill. Information currently gleaned from the Edinburgh Gazette (and that 
listed in Regulation 11 of S.S.I. 2008/82) should be available from the Register of 
Insolvencies. From Max’s perspective, it is useful to be able to identify those 
cases that entered bankruptcy through the LILA route, which is not possible from 
the current Register of Insolvencies. Indeed, where Regulation 11(b) of those 
Regulations refers to an award made by the AIB on a debtor’s application, there 
should be the facility to further identify those cases that went down the LILA and 
certification routes. 
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18. However, on a general point, the Financial Memorandum to the Bill talks of 
trustees being “charged”. It should be clear that any “charge” upon the estate will 
ultimately be borne by creditors through increased fees and thereby reduced 
distributions. Indeed, the Financial Memorandum seems to ignore completely the 
costs being borne by creditors, be that through increased costs or the exclusion 
of assets from protected trust deeds, perhaps that omission should be rectified. 

 
19. The Policy Memorandum (paragraph 4) to the Bill talks of a “coherent debt 

package to protect debtors in the current financial climate”. The measures in the 
Bill are wide-ranging and will also extend to a time-frame beyond that of the 
current financial problems, we are not sure that they are justified in doing that and 
have concerns about possible perverse effects when the economy is more 
vibrant. For example, how an increase in equity (through house price 
appreciation) over the course of the trust deed would be catered for at the outset 
of the trust deed. 

 
20. We do have concerns about the possible effects on the relative cost of borrowing 

in Scotland of these measures as they would put Scotland out of kilter with the 
rest of the UK. We support the broad thrust of the proposals but it is essential that 
the balance should not be tilted too far in favour of the debtor. In our view, the 
policy aim should be that, where they can do so, debtors should be required to 
repay a reasonable amount of their debts over a reasonable time-scale. We of 
course accept that there is a debate to be had over the definition of “reasonable”. 

 
21. I would like to re-iterate that Max Recovery is very willing and keen to get directly 

involved with the policy debate in this area including, if invited and so required, 
giving evidence before the Local Government and Communities Committee when 
the draft legislation is considered. 

 
 
 
 

Mike Norris 
Director 
Max Recovery Limited 
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SUBMISSION FROM DONALD MCKINNON 
 
1. As a Taxpayer I watched the recent debate on Recession / Recovery on 

BBC 1, I noted with interest the gentleman from Shelter who stated that 
Scotland would be affected by approx 6500 eviction/repossessions this year.  

 
2. The following day I contacted the media section of Shelter to enquire as to 

the breakdown of that figure. 
 
3. I was advised by that office that there were no actual factual statistics for 

Scotland and that figure was simply a percentage of the UK forecast figures. 
 
4. On further questioning of this forecast figure I was advised that it simply 

related to evictions by landlords and repossessions by mortgage providers. 
The figures being provided by the Council of Mortgage Lenders. 

 
5. There are little or no evictions/repossessions by Trustees administering 

Trust Deeds and I would request that the committee give full consideration 
when considering the proposed Bill and perhaps this area of the Bill would 
be better receiving full consultation along with the other constituent parts 
that are relevant. Statistics relating to evictions/repossessions under a Trust 
Deed can be obtained from either The Institute of Chartered Accountants 
Scotland or Insolvency Practitioners Association. 

 
6. It is my knowledge that Trust Deeds are to receive full consultation in the 

very near future and the ‘Family Home’ along with ‘Certificates of Insolvency’ 
should be considered at the same time under full consultation as opposed to 
taking a ‘piggy back’ on other proposed legislative changes. 

 
 
Donald McKinnon 
 
16 October 2009 
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ADDITIONAL SUBMISSION FROM DONALD MCKINNON 
 
1. I write to you in an attempt to express my concerns at the upcoming Home 

Owner & Debtor Protection (Scotland) Bill, written answers are to be 
submitted by no later than 30 October 2009. While I appreciate this 
committee directly will not be hearing the proposed Bill and it will tabled 
before the Local Government and Communities Committee I feel that if 
progressed it will have a greater impact on this committee. 

 
2. I have no comment to make on the greater part of the Bill which deals with 

repossessions outwith insolvency. I do however feel that changes to 
voluntary Trust Deed legislation and entry routes into Sequestration are 
misplaced in a Bill focusing on forced repossessions. I have concerns 
regarding the actual changes proposed, and would summarise these as 
follows: 

 

Certificate for Sequestration 
3. The proposed Certificate for Sequestration provides a new and easier entry 

route into Sequestration and will likely result in a landslide number of 
bankruptcy cases which the Scottish Government will administer and the 
public purse will have to fund.  

 
4. The public purse is already bearing the cost of administering the 9,417 LILA 

sequestrations which arose in the fist year following the LILA route to 
Bankruptcy being introduced in April 2008. Forecast figures were between 
5000-15000. 

 
5. There does appear to be a government policy of providing debt relief for all, 

however I question whether we are inviting debt abuse rather than providing 
debt relief – to be administered at a cost to the public purse. There is a risk 
of public outrage by the hard working bill paying voters seeing debtors walk 
away from financial responsibilities with little consequence. 

 

The exemption of the Family Home from a Trust Deed 
6. I would firstly make the point that Trust Deeds are proposed by individuals 

voluntarily, and the forced sale of a family home by a Trustee is in fact an 
exceptional rarity. Statistics can be readily obtained from the respective 
authorising bodies. 

 
7. The natural conclusion of exempting the family home from Trust Deeds has 

not been fully thought through by the Scottish Government, and certainly 
isn’t dealt with adequately in the Bill. As it stands, there is no exemption for 
the family home in Sequestrations, and future policy is as yet undecided in 
that area. The consequences of the Bill may lead to: 

 
• Previously protected family homes being put at risk where sequestration 

follows a Trust Deed (either due to the action of an objecting creditor, or 
the Trust Deed proposal failing later on in the process); 
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• Diminished dividends to creditors in Trust Deeds; 
• Further public administration of sequestrations which follow failed 

attempts at Trust Deed proposals; 
• An increase in creditor driven sequestrations to capture the family home 

before an individual is able to apply for its exemption under a Trust Deed. 
• More unsecured borrowing as the risk of losing the family home is 

removed, previously seen as a barrier. 
• Increased lending rates to Scottish consumers as creditor returns could 

be reduced. 
 
8. The changes proposed in the Bill would be better postponed to form part of 

the formal consultation on the family home in bankruptcy – scheduled to 
commence in November. 

 
Formal Education & Training 
9. The Accountant in Bankruptcy currently employs 165 staff none of which 

have any Insolvency Qualifications. There are currently three levels of 
Insolvency Qualification JIEB ,CPI and CPPI all of which are recognised 
qualification with the first one gaining entry to a Professional body. All 
practices are monitored for their casework compliance and should their be a 
material breach an operating licence would be revoked. 

 
10. The Accountant in Bankruptcy and her staff are neither qualified by 

education or experience in this highly specialised area and should this 
proposed Bill be passed will see further work being administered by 
unqualified staff at the expense of the Public Purse. 

 
11. As a taxpayer I am very concerned at this and am also alarmed that it is only 

the finances of this dept that are audited and not the actual administration of 
a case , there is no transparency or independence. 

 
12. I hope you share my concerns and would be pleased if you would let me 

know your views on the Bill and it’s lack of full consultation. 
 
 
Donald McKinnon 
 
16 October 2009 
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SUBMISSION FROM BARRY STEWART, WILSON ANDREWS 
 
1. I am an Insolvency Practitioner (IP) responsible for running Wilson Andrews 

which looks after over 2,500 clients.  I have been involved in both the Debt 
Arrangement Scheme (DAS) consultation and with the more recent Debt 
Action Forum (DAF) consultation as an individual and also through the 
Institute of Chartered Accountants in Scotland (ICAS) focus group.  I have 
some fundamental concerns with both the lead up to and contents of this 
Bill. 

 
2. My concerns/comments fall into the following categories: 
 

• Problems with and unintentional consequences of this legislation 
• Lack of consultation 
• Potential for further expansion of the Accountant in Bankruptcy 

(AiB) 
 
Problems with and unintentional consequences of this legislation 
3. The two main aims of the DAF were to enhance the protection for family 

homes and to ensure all debtors have access to an appropriate insolvency 
solution. 

 
Family homes 
4. There should be enhanced protection for homes however, there has been a 

fundamental misunderstanding of the real risk of homes being repossessed.  
In practice it is secured lenders and not trustees in Protected Trust Deeds 
(PTDs) who repossess properties and forcibly evict owners.  I therefore 
agree with the proposals as regards secured lenders but not PTDs. 

 
5. One very simple reason why trustees in PTDs extremely rarely force a sale 

of a family home is because debtors voluntarily grant a trust deed.  Even 
then they do so only after consulting an IP (free of charge) who explains in 
great detail what would happen to their family home.  At that point the debtor 
chooses to do whatever they wish.  Therefore, if the house may require to 
be sold they are fully aware of this in advance and agree to it happening. 

 
6. My firm has over 2,500 clients where we act as the trustee and we have 

never even once had to force a sale of a home.  ICAS has demonstrated 
that an exceptionally small number of evictions are carried out by IPs 
(significantly less than 1 in 1,000 PTDs).  

 
7. The proposal to allow the complete exclusion of family homes is too extreme 

and the balance between the interests of the debtor and the creditors will be 
skewed.  There is a real risk that where we currently have those who can 
and those who cannot pay we will be adding a third category of those who 
don't have to pay.  The current proposals will invite debt abuse.   

 
8. There is a very real danger of ‘moral hazard’ if the family home is completely 

withdrawn as an asset.  It is not difficult to imagine a situation in which an 
unscrupulous debtor buys an expensive property partly funded by unsecured 
debt whilst failing to pay his creditors in the full knowledge that the 



LGC/S3/09/26/3 

 19  

 

unsecured creditors will not be able to rely on the equity in the house 
towards settlement of their claims.  It could result in the development of a 
rogues' charter. 

 
9. Those who provide goods or services for a payment expect to receive that 

payment. This simple statement sums up the correct balance between the 
interests of creditors and debtors. Without this expectation, the public would 
find it hard to access credit from banks, obtain goods or services on credit, 
or engage a local tradesman to carry out work. 

 
10. The practical application of this exclusion of property from a PTD may also 

be unfair.  There are certain creditors who always vote and participate in 
PTDs and where this is the case debtors with significant levels of house 
equity will have to come to some sort of reasonable agreement with their 
creditors to release a proportion otherwise the trust deed will not become 
protected.  However, if a debtor either by chance or roguish design has 67% 
or more of their creditors who tend not to vote then they will be able to retain 
100% of their equity.  Whether an insolvent debtor gets to keep all their 
house equity should not be so unfairly decided.  

 
11. The unsecured creditor community, including HMRC, lending institutions and 

tradesmen, require to recoup part of their debts from the debtor’s assets. 
Often, the family home is the only asset available for debt recovery. To 
remove this completely from PTDs would be a major disincentive to Scottish 
consumer lending, a significant unintended consequence. 

 
12. Completely removing the family home as an asset in debt relief would result 

not only in those living in Scotland being treated less favourably by lenders 
but also in further cost to the public purse arising from the reduction in 
assets available to meet Crown debts. 

 
13. The Scottish Government has spent a significant amount of money and 

effort on DAS.  The one big success of DAS has been to allow home owners 
with considerable equity to safeguard their property while repaying their 
debts.  The DAS consultation will aim to provide solutions to the issue of the 
very low take up of DAS.  However, completely exempting property from a 
PTD does risk turning DAS into a white elephant.  Why would any debtor, 
struggling to pay their debts, choose to participate in DAS if they can get the 
same protection from a PTD but be debt free far sooner?  It will help create 
a body of debtors who rather than being unable to pay simply don't have to.  
Exempting property from PTDs will mean the end for DAS. 

 
14. One further unintentional consequence of rushing through this property 

exemption for PTDs and not Sequestrations is that it could actually increase 
the risk of a home being repossessed.  An unsecured creditor, fearing that a 
debtor, with significant equity in their home, may enter a PTD, would have 
an incentive to petition for sequestration at a far earlier stage in order to 
ensure that all the available equity is realised which may require the house 
to be sold.  Furthermore where such a trust deed fails at a later stage then a 
previously protected family home is put at risk because often sequestration 
will immediately follow. 
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15. ICAS has been holding discussions with creditor groups with the aim of 

developing an agreed protocol for PTDs (as has worked in England with 
IVAs) to provide higher returns to creditors and to decrease the number of 
trust deeds which fail to become protected.  

 
16. It is suggested that the secured and unsecured creditor communities should 

be given the opportunity of full consultation by including this particular 
provision in the proposed consultation on the Debt and Family Homes Bill 
and removing it from the current Bill.   

 
17. However, if it is considered essential that further protection during 

insolvency is required for family homes in this Bill and it cannot be delayed 
then I would recommend ICAS’ simple and elegant solution contained within 
its report sent to the Minister for Community Safety in June i.e. a set 
proportion or de minimus amount of the equity to be exempted from all 
insolvency processes, both Sequestration and PTDs (as successfully works 
in English IVAs). 

 
Access to an appropriate insolvency solution 
18. There are currently a number of debtors who are unable to access an 

appropriate insolvency solution.  Usually such debtors are either home 
owners with little or no equity in their property or debtors with little 
disposable income who earn above the national minimum wage. 

 
19. The proposed Certificate for Sequestration allows an ‘authorised’ person to 

certify that a debtor is insolvent and then the debtor can submit their 
application for sequestration. 

 
20. The Bill proposes that an IP who signs a certificate for sequestration is then 

excluded from acting as trustee to that debtor and that only the AiB can act 
as the trustee.  Why should this bill reserve an area of insolvency exclusively 
to the public sector and remove the freedom for a debtor to choose who they 
wish to act as their trustee? 

 
21. The introduction of a Certificate for Sequestration will completely fix this 

problem and there will no longer be any category of debtor who will be 
unable to access an appropriate insolvency solution.  Therefore I would 
agree with the introduction of a Certificate for Sequestration but not that only 
the AiB can act as the trustee. 

 
Lack of consultation 
22. The composition of the DAF was unrepresentative and excluded some main 

stakeholders.  R3 requested to participate in DAF and were refused by the 
AiB.  The two largest creditor organisations who between them represent on 
average well over 70% of all debts covered by PTDs (Max Recovery and 
The Insolvency Exchange) were not included on DAF.  ICAS' input and 
recommendations to DAF were consistently ignored.  It is therefore 
suggested that the DAF cannot be viewed as an example of true 
consultation. 
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23. Twice ICAS invited Fergus Ewing to a meeting to specifically discuss ICAS' 
short written report and recommendations as regards DAF.  At the first 
meeting Fergus Ewing said the report had arrived too late for him to read it 
and therefore he did not wish to discuss it.  At the second meeting Fergus 
Ewing did not wish to go through the ICAS report stating that ICAS would 
get its opportunity to submit its comments during the consultation period.    

 
24. Commenting on the final DAF report the Scottish Government stated that 

only the non contentious and agreed proposals would be taken up in this 
Bill.  However; 

 
• the removal of two grounds for a debtor application for sequestration 

was never discussed at the DAF meetings and does not appear 
anywhere in the final report; 

• the same is applicable for restricting who can act as the trustee where 
a Certificate for Sequestration is used; 

• the exclusion of property from PTDs was not in the report's 
recommendations which acknowledged on page 17 “There was no 
consensus reached in relation to the options tabled in the paper. 
Members accepted that the whole subject of action against property 
was complicated and affected a lot of areas.  They agreed that this 
paper raised a number of issues which should only be considered 
after a full public consultation”.  Why then has it been included in this 
Bill? 

 
25. The Bill removes two of the grounds for a debtor sequestration application.  

This was never discussed at any of the DAF meetings, does not appear in 
the DAF Report and was never discussed with any stakeholders.  This is the 
same with the restriction that only the AiB can act as a trustee when a 
Certificate for Sequestration is signed. 

 
Potential for further expansion of the AiB 
26. Throughout the DAF process and the earlier review of DAS it has been clear 

that the AiB has been pushing to be able to provide insolvency advice, act 
as trustee in PTDs and take on a far larger role in the provision of DAS 
services.  Overall there appears to be a desire to greatly expand the size 
and scope of this Government department at the expense of the debtor, 
creditors, the money advice industry and IPs.   

 
27. The previous AiB, Gillian Thomson, publicly stated that she could envisage 

her being the trustee in all PTDS and would like to see the AiB become self 
funding.  The review of DAS carried out by the AiB and its subsequent 
recommendations completely excluded any involvement of the private sector 
in the provision of DAS services in favour of expanding the AiB's role in this 
area.  Indeed until the DAS Regulations were withdrawn at the 11th hour this 
summer public sector Approved Money Advisors were to be removed from 
the process, being replaced by the AiB. 

 
28. An expansion of the AiB's role from supervisory to provision of PTDs and 

insolvency advice would create a conflict of interest.  It would be contrary to 
the well understood principal of separation of powers should a body 
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undertake both the supervision of and provision of PTDs.  
 
29. A further problem with the AiB being able to provide insolvency advice and 

act as a trustee in PTDs is that not even one single member of the AiB's 
staff has any insolvency qualifications.  This weakness was acknowledged 
by former AiB Gillian Thomson at the recent "Meet the AiB" meeting held at 
the Radisson Hotel, who stated that she had tried to recruit suitably qualified 
staff but had not been successful.   

 
30. The AiB, unlike private sector IPs, is not subject to inspection, regulation or 

review.  At the above mentioned meeting the AiB admitted that one result of 
having to move office was that for a number of years they were unable to 
perform their tasks properly e.g. for a number of years the realisation of 
assets and obtaining contributions from debtors was unacceptably low.  Had 
an IP used this excuse for not performing their statutory tasks they would 
have had their licence revoked.  IPs are required to undertake regular 
external insolvency training and are subject to stringent external inspections 
by their RPBs with the threat of very real penalties. 

 
31. The Calmann Commission Report was highly critical of the AiB's 

performance in the area of corporate insolvency and recommended these 
areas should be re-reserved to Westminster. 

 
32. At a time when the public purse is under exceptional pressure and when it is 

acknowledged that Scotland's public sector as a percentage of the country's 
GDP is too high it seems illogical to be seeking to increase the size of a 
Government department when the private sector already provides the 
service at no cost to the public purse.  Over recent years the staff of the AiB 
has doubled and further increases are already being recruited and budgeted 
for. 

 
33. The two main stated aims of the DAF were to protect family homes and to 

ensure everyone who needed it had access to a suitable insolvency solution. 
 
34. The AiB has suggested it should be able to provide insolvency advice as 

opposed to simply signposting debtors to suitable advice providers.  There 
already exists a network of suitable advice providers across both the public 
sector (Money Advice Scotland, Citizens Advice etc) and private sector (IPs) 
who all provide free advice to debtors.  The AiB has agreed that with the 
introduction of the Certificate for Sequestration that there will no longer be 
any circumstances where an individual is unable to access a suitable 
insolvency solution.  If the AiB agree that this aim has been met why is there 
a need for the AiB to provide PTDs? 

 
35. The AiB's performance over the last few years in one of the main areas of 

administering personal insolvency cases, recovering assets and obtaining 
contributions from debtors in order to repay some of the creditors' money, 
has been extremely poor.  In 07/08 the AiB realised only £1.7m and in 08/09 
only £3.6m.  The AiB’s latest accounts show it had 135 staff in 07/08 and it 
is understood that staffing numbers have increased further.  To put this in 
context Wilson Andrews has 25 staff and each year recovers in excess of 



LGC/S3/09/26/3 

 23  

 

£6m. 
 
36. Another problem with lack of accountability and experience is that it leads to 

the law being broken by organisations at liberty to ignore legislation because 
they know better.  The law says that a debtor who owns property but does 
not have apparent insolvency cannot apply for sequestration under the Low 
Income Low Asset (LILA) Regulations.  This is a simple and universally 
understood rule.  However, the AiB has stated that where a debtor in such a 
position applies for sequestration under the LILA Regulations and the AiB 
discovers this (another issue as the AiB is only able to check 10% of 
applications) rather than following what the legislations states and rejecting 
the application they chose to accept the application.  If an IP was to ignore 
legislation they would have their licence revoked. 

 
37. As regards the aim to make the AiB self funding I would note that trustees in 

PTDs are required to pay the AiB £234 per PTD.  This is a £200 increase 
since April 2008.  It is suggested that there would be little resistance from 
IPs or creditors were this fee to be increased to say £434.  At current 
insolvency levels this would generate an additional £2m (£4m compared to 
18 months ago) of income for the AiB. 

 
38. It is my opinion that on the basis of the above the AiB should not have its 

function or powers increased but that the supervision fee paid by trustees in 
PTDs to the AiB could be increased. 

 
Conclusions/summary 
 

• Family homes for debtors in financial difficulty do require increased 
protection.  I concur with the Bill's proposed safeguards as regards 
secured lenders.  However, I believe the legislation as regards PTDs 
in this area is significantly flawed and being such an extreme and 
highly contentious area with far reaching unintended consequences it 
should be withdrawn from this Bill and subject to full consultation; 

• If however, it considered that this Bill must put in place increased 
protection for family homes during insolvency proceedings then I 
would commend ICAS' simple and elegant solution contained within 
its report i.e. a set proportion or de minimus amount of the equity to 
be ring fenced for the debtor's benefit in all insolvencies; 

• Changes are required to ensure all debtors facing extreme financial 
difficulties have access to a suitable insolvency solution.  The 
introduction of the Certificate for Sequestration completely solves this 
problem with no unintentional consequences and I therefore agree 
with this; 

• Although it was not previously consulted on I agree with the removal 
of two of the grounds for a debtor sequestration application; 

• I agree with the introduction of the Certificate for Sequestration which 
will completely eradicate the problem of some debtors being unable 
to access an appropriate insolvency solution; 

• I object to the restriction that only the AiB can act as the trustee in 
such cases.  This restriction was not only never consulted upon but 
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will be detrimental to some debtors.  This restriction cuts down the 
debtor's choice.  When IPs are giving advice (which is usually free) to 
individuals they can say that if the trust deed fails to become 
protected that IP would normally take the appointment in the resultant 
sequestration and can therefore offer a degree of certainty of how 
assets / contributions will be dealt with if the trust deed failed.  Under 
the new proposals the fact that trustee will be someone else i.e. the 
AIB means you couldn't guarantee or give guidance on anything 
leaving debtors vulnerable; 

• There has been an extreme lack of consultation throughout the lead 
up to this Bill (and also the previous DAS Regulations); 

• Any further increase the size and scope of the AiB's remit will be 
detrimental to debtors, lenders and private sector insolvency firms 
and therefore harmful to Scotland in comparison to England.  In 
addition I do not consider in principle the AiB should be granted 
increased powers/responsibilities or that the AiB is capable of 
properly carrying out any significantly enhanced duties; 

• If there is a need to decrease the burden that funding the AiB places 
on the State then a simple solution would be to increase the fee paid 
by trustees to the AiB for supervising PTDs. 

 
 
Barry Stewart  
Wilson Andrews 
 
23 October 2009  
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SUBMISSION FROM SCOTT MCGREGOR, BEGBIES TRAYNOR 
 
 
1. I am an Insolvency Practitioner (IP), a Partner in Begbies Traynor which is 

one of Scotland's largest personal insolvency firms.  I have some 
fundamental concerns with both the lead up to and contents of this Bill. 

 
2. My concerns/comments fall into the following categories: 
 

• Problems with and unintentional consequences of this legislation 
• Lack of consultation 
• Potential for further expansion of the Accountant in Bankruptcy 

(AiB) 
 
Problems with and unintentional consequences of this legislation 
3. The two main aims of the DAF were to enhance the protection for family 

homes and to ensure all debtors have access to an appropriate insolvency 
solution. 

 
Family homes 
4. There should be enhanced protection for homes however, there has been a 

fundamental misunderstanding of the real risk of homes being repossessed.  
In practice it is secured lenders and not trustees in Protected Trust Deeds 
(PTDs) who repossess properties and forcibly evict owners.  I therefore 
agree with the Bill’s proposed safeguards as regards secured lenders but 
not as regards PTDs. 

 
5. One very simple reason why trustees in PTDs extremely rarely force a sale 

of a family home is because debtors voluntarily decide to grant a trust deed.  
Even then they do so only after consulting an IP (free of charge) who 
explains in great detail what would happen to their family home.  At that 
point the debtor chooses to do whatever they wish.  Therefore, if the house 
may require to be sold they are fully aware of this in advance and agree to it 
happening otherwise they would not grant a trust deed. 

 
6. My firm has over 2,900 clients where we act as the trustee and we have 

never even once had to force a sale of a home. ICAS has demonstrated that 
an exceptionally small number of evictions are carried out by IPs 
(significantly less than 1 in 1,000 PTDs which would comfortably be single 
figures per annum).  

 
7. The Bill's proposal to create a second type of PTD which can allow the 

complete exclusion of family homes is too extreme and the balance between 
the interests of the debtor and the creditors will be skewed.  There is a real 
risk that where we currently have those who can and those who cannot pay 
we will be adding a third category of those who don't have to pay.  The 
current proposals will invite debt abuse.  Many voters who feel morally 
obliged to repay all their debts even when there is an easier and far quicker 
insolvency solution will be upset seeing some debtors walk away from their 
financial responsibilities with little consequence. 
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8. There is a very real danger of ‘moral hazard’ if the family home is completely 
withdrawn as an asset. It is not difficult to imagine a situation in which an 
unscrupulous debtor buys an expensive property partly funded by unsecured 
debt whilst failing to pay his creditors in the full knowledge that the 
unsecured creditors will not be able to rely on the equity in the house 
towards settlement of their claims. It could result in the development of a 
rogues' charter. 

 
9. Those who provide goods or services for a payment expect to receive that 

payment. This simple statement sums up the correct balance between the 
interests of creditors and debtors. Without this expectation, the public would 
find it hard to access credit from banks, obtain goods or services on credit, 
or engage a local tradesman to carry out work. 

 
10. The practical application of this complete exclusion of property from a PTD 

may also be unfair.  There are certain creditors who always vote and 
participate in PTDs and where this is the case debtors with significant levels 
of house equity will have to come to some sort of reasonable agreement 
with their creditors to release a proportion otherwise the trust deed will not 
become protected.  However, if a debtor either by chance or roguish design 
has 67% or more of their creditors who tend not to vote then they will be 
able to retain 100% of their equity.  Whether an insolvent debtor gets to 
keep all their house equity or not should not be so unfairly decided.  

 
11. The unsecured creditor community, including HM Revenue & Customs 

where the individual owes tax or VAT, lending institutions, small tradesmen, 
and personal creditors, require to be able to recoup part of their debts from 
the debtor’s available assets. Often, the family home is the only asset 
available for debt recovery. To remove this completely from the PTD 
mechanism would be a major disincentive to consumer lending in Scotland 
and it would remove a valuable safeguard to other consumer service 
providers such as utility companies, thereby having significant unintended 
consequences. 

 
12. Completely removing the family home as an asset in debt relief would result 

not only in those living in Scotland being treated less favourably by lenders 
than those living in the rest of the UK but also in further cost to the public 
purse arising from the reduction in assets available to meet Crown debts. 

 
13. The Scottish Government has spent a significant amount of money and 

effort on DAS.  Arguably to date the one big success of DAS has been to 
allow home owners with considerable equity to safeguard their property 
while repaying their debts.  The DAS consultation will aim to provide 
solutions to the issue of the very low take up of DAS.  However, completely 
exempting property from a PTD does risk turning DAS into a white elephant.  
Why would any debtor, struggling to pay their debts, ever choose to 
participate in DAS if they can get the same protection from a PTD but be 
debt free far sooner?  It will help create a body of debtors who rather than 
being unable to pay simply don't have to.  Completely exempting property 
from PTDs will mean the end for DAS. 
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14. One further unintentional consequence of rushing through this property 
exemption for PTDs and not Sequestrations is that it could actually increase 
the risk of a home being repossessed.  An unsecured creditor, fearing that a 
debtor, with significant equity in their home, may enter a PTD, would have 
an incentive to petition for sequestration at a far earlier stage in order to 
ensure that all the available equity is realised which may require the house 
to be sold.  This is a consequence of rushing through this proposal for PTDs 
and ignoring Sequestration.  Furthermore where such a trust deed fails at a 
later stage then a previously protected family home is put at risk because 
often sequestration will immediately follow. 

 
15. ICAS has been holding discussions with creditor groups with the aim of 

developing an agreed protocol for PTDs (as has worked in England with 
IVAs) to provide higher returns to creditors and to decrease the number of 
trust deeds which fail to become protected.  

 
16. It is suggested that the secured and unsecured creditor communities should 

be given the opportunity of full consultation by including this particular 
provision in the proposed consultation on the Debt and Family Homes Bill 
and removing it from the current Bill.   

 
17. However, if it is considered essential that further protection during 

insolvency is required for family homes in this Bill and it cannot be delayed 
then I would recommend ICAS’ simple and elegant solution contained within 
its report sent to the Minister for Community Safety in June i.e. a set 
proportion or de minimus amount of the equity to be exempted from all 
insolvency processes, both Sequestration and PTDs (as successfully works 
in English IVAs).  The ICAS report to the Minister for Community Safety can 
be accessed by following this link 
http://www.icas.org.uk/site/cms/contentviewarticle.asp?article=6300. 

 
Access to an appropriate insolvency solution 
18. There are currently a number of insolvent debtors who are unable to access 

an appropriate insolvency solution because they fall between the existing 
options.  Usually such debtors are either home owners with little or no equity 
in their property or debtors with little disposable income who earn above the 
national minimum wage. 

 
19. The proposed Certificate for Sequestration allows an ‘authorised’ person to 

certify that a debtor fails to meet his debts as they fall due and then the 
debtor can submit their application for sequestration. 

 
20. The Bill sets out that an IP who signs a certificate for sequestration is then 

excluded from acting as trustee to that debtor and that the AiB, a 
government agency, will be the permanent trustee for debtors who are 
granted a certificate for sequestration.  I ask the question why should this bill 
seek to reserve an area of insolvency exclusively to the public sector and 
remove the freedom for a debtor to choose who they wish to cat as their 
trustee since after all this forms part of a debtor’s voluntary application 
process. 

 

http://www.icas.org.uk/site/cms/contentviewarticle.asp?article=6300.
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21. The introduction of a Certificate for Sequestration will completely fix this 
problem and there will no longer be any category of debtor who will be 
unable to access an appropriate insolvency solution.  Therefore I would 
agree with the introduction of a Certificate for Sequestration but not that only 
the AiB can act as the trustee. 

 
Lack of consultation 
22. The very composition of the DAF was unrepresentative and excluded some 

of the main stakeholders.  R3 requested to participate in DAF and were 
refused by the AIB.  The two largest creditor organisations who between 
them represent on average well over 70% of all debts covered by PTDs 
(Max Recovery and The Insolvency Exchange) were not included on DAF. 

 
23. ICAS' input and recommendations to DAF were consistently ignored. 
 
24. Given the above it is of great concern that the DAF cannot be viewed as an 

example of true consultation when it only represented the members of the 
public sector. 

 
25. Twice ICAS invited Fergus Ewing to a meeting to specifically discuss ICAS' 

short written report and recommendations as regards DAF.  At the first 
meeting Fergus Ewing arrived saying the report had arrived too late for him 
to read it and therefore he did not wish to discuss it.  At the second meeting 
Fergus Ewing did not wish to go through the ICAS report stating that ICAS 
would get its opportunity to submit its comments during the consultation 
period.    

 
26. Commenting on the final DAF report the Scottish Government stated that 

only the non contentious and agreed proposals would be taken up in this 
Bill.  However; 

 
• the removal of two grounds for a debtor application for sequestration 

was never previously discussed anywhere in the DAF meetings and 
does not appear anywhere in the final report; 

• the same is applicable for restricting who can act as the trustee where 
a Certificate for Sequestration is used; 

• the complete exclusion of property from PTDs was not only not 
included in the final report's recommendations but it is acknowledged 
on page 17 which stated “There was no consensus reached in 
relation to the options tabled in the paper. Members accepted that the 
whole subject of action against property was complicated and 
affected a lot of areas.  They agreed that this paper raised a number 
of issues which should only be considered after a full public 
consultation”.  Why then has it been included in this Bill if there has 
been no such consultation and certainly no agreement? 

 
27. The Bill removes of two of the grounds for a debtor sequestration application 

(creditor consent and when a trust deed fails to become protected).  This 
was never discussed at any of the DAF meetings, does not appear 
anywhere in the final DAF Report and has never been discussed with any 
stakeholders.  The same is the case with the proposed restriction that only 
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the AiB can act as a trustee when a Certificate for Sequestration is the basis 
for a debtor application for Sequestration. 

 
28. The above lack of proper consultation and agreement is further exacerbated 

by the fact that this is not a normal draft Bill with the normal consultation 
period and process but rather it has been introduced as a Final Bill with a 
radically shorter consultation period where the Bill Manager has quite openly 
stated that amendments are not going to be well received and that "the bar 
is very high" for any amendments to be successful as the proposals have all 
been agreed and have Ministerial support. 

 
Potential for further expansion of the AiB 
29. Throughout the Debt Action Forum (DAF) process and the earlier review of 

the Debt Arrangement Scheme (DAS) it has been clear that the AiB has 
been pushing to be able to provide insolvency advice, act as trustee in 
Protected Trust Deeds and take on a far larger role in the provision of DAS 
services.  Overall there appears to be a desire to greatly expand the size 
and scope of this Government department at the expense of the debtor, 
creditors, the money advice industry and insolvency practitioners.   

 
30. The previous AiB, Gillian Thomson, publicly stated that she could envisage 

her being the trustee in all Protected Trust Deeds and would like to see the 
AiB become self funding. 

 
31. The review of DAS carried out by the AiB and its subsequent 

recommendations completely excluded any involvement of the private sector 
in the provision of DAS services in favour of expanding the AiB's role in this 
area.  Indeed until the DAS Regulations were withdrawn at the 11th hour this 
summer public sector Approved Money Advisors were to be removed from 
the process, being replaced by the AiB. 

 
32. An expansion of the AiB's role from supervisory to provision of insolvency 

services would create a clear conflict of interest.  It would clearly be contrary 
to the well understood principal of separation of powers should a body 
undertake both the supervision of and provision of PTDs.  

 
33. A further problem with the idea of the AiB being granted powers to provide 

insolvency advice to debtors and act as a trustee in PTDs is that not even 
one single member of the AiB's staff has any insolvency qualifications.  This 
weakness was acknowledged by former AiB Gillian Thomson at the recent 
"Meet the AiB" meeting held at the Radisson Hotel, Glasgow who stated that 
she had tried to recruit suitably qualified staff but had not been successful.  
Indeed, Gillian Thomson then went even further to say that it was 
unreasonable to expect low paid AiB staff to gain insolvency qualifications. 

 
34. The AiB, unlike private sector Insolvency Practitioners, is not subject to 

inspection, regulation or review.  At the above mentioned meeting the AiB 
admitted that one result of having to move office was that for a number of 
years they were unable to perform their tasks properly e.g. for a number of 
years the realisation of assets and obtaining contributions from debtors was 
unacceptably low.  Had an IP used this excuse for not performing their 
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statutory tasks they would have had their licence revoked by their 
Recognised Professional Body (RPB).  IPs are required to undertake regular 
external insolvency training and are subject to stringent external inspections 
by their RPBs with the threat of very real penalties. 

 
35. The Calmann Commission Report was highly critical of the AiB's 

performance in the area of corporate insolvency and recommended these 
areas should be re-reserved to Westminster. 

 
36. At a time when the public purse is coming under exceptional pressure and 

when it has been acknowledged that Scotland's public sector as a 
percentage of the country's GDP is too high it seems illogical to be seeking 
to increase the size of a Government department when the private sector 
already provides the service at no cost to the public purse.  Over recent 
years the staff of the AiB has doubled and further increases are already 
being recruited and budgeted for. 

 
37. The two main stated aims of the DAF were to protect family homes and to 

ensure everyone who needed it had access to a suitable insolvency solution. 
 
38. The AiB has suggested it should be able to provide insolvency advice 

(although the AiB has no qualified staff) as opposed to simply signposting 
debtors to suitable advice providers.  There already exists a network of 
suitable advice providers across both the public sector (Money Advice 
Scotland, Citizens Advice etc) and private sector (IPs) who all provide free 
advice to debtors. 

 
39. The AiB has agreed that with the introduction of the Certificate for 

Sequestration that there will no longer be any circumstances where an 
individual is unable to access a suitable insolvency solution.  Therefore if the 
AiB agree that this aim of the DAF has been met why is there a need for the 
AiB to be able to provide PTDs? 

 
40. The AiB's performance over the last few years in one of the main areas of 

administering personal insolvency cases, recovering assets and obtaining 
contributions from debtors in order to repay some of the creditors' money, 
has been extremely poor.  In 07/08 the AiB realised only £1.7m and in 08/09 
only £3.6m.  The AiB’s latest accounts show it had 135 staff in 07/08 and it 
is understood that staffing numbers have increased further.  To put this in 
context Wilson Andrews has 25 staff and each year recovers in excess of 
£6m. 

 
41. Another problem with lack of accountability/supervision/experience is that it 

leads to the law being broken by organisations who think they are at liberty 
to ignore legislation because they know better.  The AiB openly admit they 
are doing this when administering the Sequestration process.  Currently the 
law says that a debtor who owns property but does not have apparent 
insolvency cannot apply for sequestration under the Low Income Low Asset 
(LILA) Regulations.  This is a simple and universally understood rule.  
However, the AiB has stated that where a debtor in such a position applies 
for sequestration under the LILA Regulations and the AiB discovers this 
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(another issue as the AiB is only able to check 10% of applications before 
agreeing to award sequestration) rather than following what the legislations 
states and simply rejecting the application they chose to accept the 
application.  If an IP was to simply and intentionally ignore insolvency 
legislation on the grounds they think they know best they would have their 
licence revoked. 

 
42. As regards the aim to make the AiB self funding I would note that trustees in 

PTDs are required to pay the AiB £234 per PTD.  This is a £200 increase 
since April 2008.  It is suggested that there would be little resistance from 
IPs or creditors were this fee to be increased to say £434.  Assuming that 
there are approximately 10,000 trust deeds granted each year this would 
generate an additional £2m (£4m compared to 18 months ago) of income for 
the AiB without any increase in workload. 

 
43. It is my opinion that on the basis of the above the AiB should not have its 

function, powers or size increased but that the supervision fee paid by 
trustees in PTDs to the AiB could be increased. 

 
Conclusions/summary 
 

• Family homes for debtors in financial difficulty do require 
increased protection.  I concur with the Bill's proposed safeguards 
as regards secured lenders.  However, I believe the legislation as 
regards PTDs in this area is significantly flawed and being such an 
extreme and highly contentious area with far reaching unintended 
consequences it should be withdrawn from this Bill and subject to 
full consultation; 

 
• If however, it considered that this Bill must put in place increased 

protection for family homes during insolvency proceedings then I 
would commend ICAS' simple and elegant solution contained 
within its report i.e. a set proportion or de minimus amount of the 
equity to be ring fenced for the debtor's benefit in all insolvencies; 

 
• Changes are required to ensure all debtors facing extreme 

financial difficulties have access to a suitable insolvency solution.  
The introduction of the Certificate for Sequestration completely 
solves this problem with no unintentional consequences and I 
therefore agree with this; 

 
• Although it was not previously consulted on I agree with the 

removal of two of the grounds for a debtor sequestration 
application; 

 
• I agree with the introduction of the Certificate for Sequestration 

which will completely eradicate the problem of some debtors being 
unable to access an appropriate insolvency solution; 
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• I object to the restriction that only the AiB can act as the trustee in 
such cases.  This restriction was not only never consulted upon 
but will be detrimental to some debtors.  This restriction cuts down 
the debtor's choice.  When IPs are giving advice (which is usually 
free) to individuals they can say that if the trust deed fails to 
become protected that IP would normally take the appointment in 
the resultant sequestration and can therefore offer a degree of 
certainty of how assets / contributions will be dealt with if the trust 
deed failed.  Under the new proposals the fact that trustee will be 
someone else i.e the AIB means you couldn't guarantee or give 
guidance on anything leaving debtors vulnerable; 

 
• There has been an extreme lack of consultation throughout the 

lead up to this Bill (and also the previous DAS Regulations); 
 
• Any further increase the size and scope of the AiB's remit will be 

detrimental to debtors, lenders and private sector insolvency firms 
and therefore harmful to Scotland in comparison to England.  In 
addition I do not consider in principle the AiB should be granted 
increased powers/responsibilities or that the AiB is capable of 
properly carrying out any significantly enhanced duties; 

 
• If there is a need to decrease the burden that funding the AiB 

places on the State then a simple solution would be to increase 
the fee paid by trustees to the AiB for supervising PTDs. 

 
 
Scott McGregor 
Begbies Traynor 
 
23 October 2009 
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CORRESPONDENCE FROM THE SCOTTISH GOVERNMENT 
 
 
Dear Susan 
 
HOME OWNER AND DEBTOR PROTECTION (SCOTLAND) BILL  
 
On Wednesday 7 October the Minister for Housing and Communities made a 
presentation to the committee to explain the scope and purpose of the Home 
Owner and Debtor Protection (Scotland) Bill.  In response to issues raised, the 
Convener questioned the Minister on call volumes to the National Debtline (as 
an indicator of whether or not the number of people in financial difficulty was 
increasing). The Minister committed to follow up with the requested information.  
 
Please find below statistics that show the estimated number of calls to the 
National Debtline from Scotland (including the percentage of the total number of 
UK calls that this represents). 
 
Quarter / Year % of Total Calls from 

Scotland 
Estimated No. of Calls 
from Scotland 
 

Q3/07 - 1,226 
Q4/07 - 1,174 
Q1/08 - 1,261 
Q2/08 3.6% 1,472 
Q3/08 3.8% 1,673 
Q4/08 5.9% 2,720 
Q1/09 8.4% 4,352 
Q2/09 7.2% 3,341 

 
It should be noted that the National Debtline telephony switch records landline 
calls from Scotland but not calls made from mobiles. Consequently, the number 
of Scottish callers recorded will be understated.  
 
National Debtline’s database does, however, record whether the advice was 
given under Scottish or English jurisdiction.  Using this information the 
percentage of clients from Scotland can be calculated.  This percentage is then 
applied to the total number of calls to give the estimated number of calls from 
Scotland. 
 
The table shows that the number of calls to the National Debtline increased 
significantly in the fourth quarter of 2008 and the first half of 2009.  Compared to 
the same period in the 2008, Scottish calls to the National Debtline have 
increased by 218.5% during the first half of 2009. 
 
As seen below, visits to the National Debtline website also increased 
substantially over the period March 2008 to September 2009 (i.e. the period 
following the installation of Google Analytics, after which web traffic could be 
gathered robustly).  
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Estimated New Visits Period Visits to ND Website 

 65% 70% 
March 08 569 370 398 
Q2/08 3,610 2347 2527 
Q3/08 4,869 3165 3408 
Q4/08 7,899 5134 5529 
Q1/09 14,162 9205 9913 
Q2/09 7,091 4609 4964 
Q3/09 7,347 4776 5143 

 
These figures represent the total number of visits to the National Debtline 
website. As such, the figures do not take account of multiple visits by the same 
person. It is estimated that an average of between 65-70% of visitors are new 
visitors (as also indicated by the table). 
 
Read alongside reports from advice sector representatives that advice agencies 
are operating at capacity,1 these figures underline the fact that debt queries are 
increasing in the present economic downturn. Specifically, the Citizens Advice 
Scotland report ‘Drowning in Debt, which was published in 2009 and was based 
on 2008 data, showed: 
 

• a 50% increase in consumer debt levels among Scottish CAB clients 
over the last 5 years from £13,380 to £20,193; 

• that Scottish CAB debt clients appear to have lower incomes, as well as 
higher levels of debt, compared to CAB debt clients in England and 
Wales; 

• that although home ownership is lower among Scottish CAB clients than 
for Scotland as a whole, these clients reported higher levels of debt and 
more debt stress than CAB clients from other housing tenures, with an 
average debt to income ratio of 33.8 (i.e. almost  £34 of debt for each £1 
of monthly income); 

• that more clients reported having had offers to repay the debt rejected 
compared with the corresponding survey in 2003. 

 
 Both the increase in enquiries made of the Naitonal debtline and evidence from 
the advice sector, therefore, suggest that there is a real need for the improved 
protection that the Home Owner and Debtor Protection (Scotland) Bill will 
introduce. 
 
I hope that this information is helpful to the committee. 
 
Yours sincerely 
Alison McCreedy 
On behalf of 
DAVID FERGUSON (Bill Manager) 

                                            
1 http://www.cas.org.uk/socialpolicystatisticsbriefingsheet09.aspx  

http://www.cas.org.uk/socialpolicystatisticsbriefingsheet09.aspx
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protect people struggling to deal with debt by increasing protection for those who are facing 
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- introduce a new route into bankruptcy  

- allow specified property to be excluded from a protected trust deed 

- increase protection for a family home 

- remove certain requirements to advertise in the Edinburgh Gazette 

This briefing provides background information on repossessions legislation, procedure and 
statistics before describing the proposals in the Bill in relation to repossessions. It goes on to 
examine bankruptcy in the context of the other options available to debtors and then discusses 
the proposals in the Bill which relate to bankruptcy. 
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EXECUTIVE SUMMARY 

BACKGROUND 
The Home Owner and Debtor Protection (Scotland) Bill was introduced to the Parliament on 1 
October 2009. It was accompanied by a Policy Memorandum and Explanatory Notes including 
the Financial Memorandum. The Bill introduces measures to protect people struggling to deal 
with debt by increasing protection for those who are facing repossession of their homes or 
bankruptcy. 
 
During the past decade the UK and Scotland witnessed a credit boom as a result of increased 
availability of credit to individuals and businesses, economic stability, low interest rates and 
rising house prices. However, the current economic downturn has had a negative effect on the 
labour market and financial well-being generally. This in turn impacts on level of mortgage 
arrears and may result in higher levels of repossessions. The Council for Mortgage Lenders has 
predicted that 65,000 people across the UK will face eviction in 2009. 
 
The economic downturn puts particular pressures on home owners, quite apart from any 
difficulties they might face in paying their mortgage. Where the equity in their home is reduced, 
they have less money to be released from their main asset and therefore less flexibility in 
dealing with other debts. The credit crunch has also made it more difficult to access new loans 
at reasonable terms in order to release the equity available in a home.  
 
One aspect of the Scottish Government’s response to the economic downturn was to establish 
a Debt Action Forum. The group’s remit was to review current initiatives in relation to personal 
debt. The Scottish Government also established a sub-group to the Debt Action Forum – the 
Repossessions Group – to specifically address issues affecting those facing the repossession of 
their home. Both groups produced final reports, making recommendations to improve current 
practice. The aspects of this work which attracted consensus are being taken forward in this Bill. 

REPOSSESSIONS 
The Conveyancing and Feudal Reform (Scotland) Act 1970 and the Mortgage Rights (Scotland) 
Act 2001 set out procedures lenders must follow in order to repossess a property. In certain 
circumstances, a lender can also apply to the court under the Heritable Securities (Scotland) Act 
1894 to eject the borrower. Mortgage lenders are usually regulated by the Financial Services 
Authority.  

Part 1 of the Bill 
Part 1 of the Bill amends the Heritable Securities (Scotland) Act 1894, the Conveyancing and 
Feudal Reform (Scotland) Act 1970 and the Mortgage Rights (Scotland) Act 2001 as they apply 
to residential property. 
 

• section 1 makes provision for all repossession cases to be considered in court, with the 
exception of cases where the borrower voluntarily surrenders the property 

• section 2 amends the 1970 Act to ensure that repossession cases are dealt with using 
summary application court procedures and introduces pre-action requirements 

• section 3 amends the 1894 Act in relation to summary application court procedures and 
pre-action requirements as described above 

• section 4 outlines the pre-action requirements creditors must satisfy, including providing 
the debtor with clear information and making reasonable attempts to agree repayment. It 
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also gives Scottish Ministers the power, via statutory instrument, to specify in more detail 
what creditors are required to do 

• section 5 makes provision for entitled residents (such as the debtor’s partner) to 
intervene in an application by the creditor to enforce a mortgage  

• section 6 enables a decree issued in favour of a creditor to be recalled in certain 
circumstances  

• section 7 allows lay representation in repossession cases. The people or organisations 
empowered to approve lay representatives are to be set out in a separate statutory 
instrument  

• section 8 enables the notice period in a calling-up notice to be shortened with the 
consent of the debtor and, where appropriate, various entitled residents. It also repeals 
certain sections of the 2001 Act 

BANKRUPTCY 
Bankruptcy (also known as sequestration) is regulated by the Bankruptcy (Scotland) Act 1985. 
A debtor who is made bankrupt hands over disposable income and non-essential assets to a 
trustee, who administers them for the benefit of creditors. Bankruptcy is one of several options 
available to people who find themselves in debt. Other options include negotiating reduced 
payments with creditors, entering a debt payment programme under the debt arrangement 
scheme and entering a protected trust deed. 

Part 2 of the Bill 
• section 9 introduces a new route into bankruptcy, allowing a debtor to apply to an 

“authorised person” for a certificate which demonstrates their insolvency  
• section 10 enables certain assets and liabilities, including a family home, to be excluded 

from a trust deed while still allowing it to become protected 
• section 11 extends the protection offered to the family home in bankruptcy and for those 

entering a protected trust deed. Section 11 also requires trustees to notify the local 
authority when they raise an action which could lead to repossession of a home, allowing 
the local authority to respond with appropriate support 

• section 12 removes certain requirements to advertise in the Edinburgh Gazette  
• section 13 requires that certain statutory instruments emanating from the Bill will go 

through the Scottish Parliament’s affirmative procedures  

OTHER ISSUES 
The proposals contained in the Home Owner and Debtor Protection (Scotland) Bill have not 
been the subject of any formal consultation. This Bill forms part of a series of legislative 
initiatives, including proposals for a Housing (Scotland) Bill and a Debt and Family Homes 
(Scotland) Bill, which will involve wider consultation. Proposals in relation to access to advice, 
protection of tenants and expenses in repossession cases were also discussed by the Debt 
Action Forum and Repossessions Group. Amendments in relation to the status of tenants may 
be included in this Bill at stage 2. Other proposals may be included in future legislative initiatives 
after further consultation. 
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BACKGROUND 
During the past decade the UK, including Scotland, witnessed a credit boom as a result of 
increased availability of credit to individuals and businesses, economic stability, low interest 
rates and rising house prices. People were encouraged to borrow more and to invest in housing 
(Scottish Government 2009a). However, since 2007 there has been a credit crunch, which has 
reduced the availability loans to individuals and businesses.  
 
Figure 1 shows the unemployment rate in Scotland from June 2007 to August 2009 
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Source: ONS (2009b) 
 
The economic downturn has had a negative affect on the labour market. There have been rising 
levels of redundancies, increased claimant count1 and declining levels of job vacancies (ONS 
2009a). Figure 1 shows that the unemployment rate2 in Scotland has been increasing, with 
steeper increases since December 2008. Changes in the labour market, such as rising 
unemployment and economic inactivity and reduced hours worked, have a negative impact on 
the income of households. This in turn impacts on levels of mortgage arrears and may result in 
higher levels of repossessions. There is often a time lag between changes in economic output 
and changes in the labour market, which implies that unemployment may continue to rise 
beyond the end of the recession. This could continue to cause problems for home owners, who 
may be struggling with debt and may see the value of their home falling below the level of 
secured debt (Scottish Government 2009a).  
 
There has been much political debate as to the appropriate response from the Scottish 
Government to the economic downturn. One aspect of the Scottish Government’s response was 
to establish a Debt Action Forum, announced by the Minister for Community Safety on 13 

                                            
1 Claimant count represents the number of people claiming Jobseekers Allowance. 
2 Figure 1 shows the number of unemployed people as measured through the UK Government’s Labour Force 
Survey. It uses an internationally agreed definition of unemployment recommended by the International Labour 
Organisation. 
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January 2009. The group’s remit was to review current initiatives in relation to personal debt and 
to reach consensus on a programme of improvements. The Scottish Government also 
established a sub-group to the Debt Action Forum – the Repossessions Group – to specifically 
address issues affecting those facing the repossession of their home. Both groups produced 
final reports, making recommendations to improve current practice. Those recommendations 
which require legislation, and for which there was general consensus among group members, 
are being taken forward in this Bill. 

DEBT ACTION FORUM 
Scottish Ministers established the Debt Action Forum3 in January 2009 (Scottish Government 
2009b) as a cross-section of organisations and individuals with an interest in debt. Membership 
was by invitation only and included civil servants, academics, legal experts, money advice 
organisations and creditors’ organisations. The group was chaired by the Minister for 
Community Safety and supported by Accountant in Bankruptcy staff. Forum membership was 
as follows: 
 

• Gillian Thompson, Accountant in Bankruptcy  
• Ann Condick, Institute of Chartered Accountants of Scotland  
• George Way, The Law Society of Scotland  
• Susan McPhee, Citizens Advice Scotland  
• Yvonne Gallacher, Money Advice Scotland  
• Lindsay Montgomery, Scottish Legal Aid Board  
• Karen Titulaer, British Bankers’ Association  
• Anne Feeney, Convention of Scottish Local Authorities  
• Professor George Gretton, Scottish Law Commission  
• Paul D Brown, Legal Services Agency  
• Adrian Stalker, Shelter  
• Frank Johnstone, Finance and Leasing Association  

 
Full details of the forum’s remit and terms of reference can be found in the Debt Action Forum 
Final Report at Annex A (Accountant in Bankruptcy 2009a). Minutes of meetings and papers 
presented to the group can be accessed on the Accountant in Bankruptcy’s website.  
 
The Debt Action Forum met six times between January and May 2009. The forum discussed a 
number of debt-related issues including some, such as access to advice, which were tabled by 
group members. However, the bulk of discussion focussed on a package of measures 
previously identified by the Accountant in Bankruptcy (listed at Annex A to the forum’s final 
report). Not all of the proposals attracted the support of all forum members. However, those for 
which there was broad consensus form the basis of the bankruptcy proposals contained in the 
Bill. Others, which require further consultation, may be included in a Debt and Family Homes 
Bill, to be introduced later in this parliamentary year. 

REPOSSESSIONS GROUP 
A sub-group of the Debt Action Forum, the Repossessions Group, was convened in January 
2009 to consider the issue of repossessions and whether the existing legal protection offered to 
home owners at risk of repossession was adequate.  
 
The membership of the group was as follows: 
 

• Adrian Stalker, advocate and Chair 
                                            
3 Information about the Debt Action Forum’s sub-group, the Repossessions Group, is provided below. 
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• Paul Brown, Legal Services Agency  
• Gavin Corbett, Shelter  
• Keith Dryburgh, Citizens Advice Scotland  
• Anne Feeney, Convention of Scottish Local Authorities  
• Paul Fenn, Home Loan Management  
• David Forrester, Finance and Leasing Association  
• Kennedy Foster, Council of Mortgage Lenders  
• Yvonne Gallacher, Money Advice Scotland  
• George Gretton, Scottish Law Commission  
• Mark Higgins, Irwin Mitchell  
• Sarah O'Neill, Consumer Focus Scotland  
• Hazel Thoms, Scottish Legal Aid Board  
• George Way, Law Society of Scotland 

 
The group met five times between February and May 2009. The Repossessions Group Final 
Report was published in June 2009 (Scottish Government 2009c). A summary of the group’s 28 
recommendations can be found on pages 28 to 31 of the final report. Not all of these will require 
primary legislation. 

REPOSSESSION 

CONTEXT 
The current economic downturn and increasing rates of redundancies and unemployment has 
led to an increased number of repossessions4. The Council of Mortgage Lenders (CML) has 
predicted that the number of people falling behind with their mortgage payments will rise during 
2009 (CLM 2009a). In February 2009, the CLM predicted that 75,000 people across the UK 
would face repossession that year. This figure was revised to 65,000 in June 2009 but remains 
substantially higher than the 40,000 reposessions that took place in 2008 (CML 2009b). Data on 
mortgage repossessions for Scotland are currently not available.  
 
Consistent data on court actions for repossessions in Scotland has been available since April 
2008. In July 2009, 802 cases were initiated (Scottish Government 2009i). Appendix 1 provides 
information on the number of ordinary cause mortgage/loan lender actions initiated and 
disposed of in the sheriff courts in July 2009, broken down by court. However, data on court 
actions for reposessions should be interpreted with care as in many cases orders granted do 
not result in actual repossessions (McCallum and McCaig 2002). 

CURRENT SITUATION AND LEGISLATION 
The Conveyancing and Feudal Reform (Scotland) Act 1970 (c. 35) (“the 1970 Act”) and the 
Mortgage Rights (Scotland) Act 2001 (asp 11) (“the 2001 Act”) set out procedures lenders must 
follow in order to repossess a property. In addition, the Heritable Securities (Scotland) Act 1894 
(“the 1894 Act”) gives lenders the power to evict borrowers where they are behind in payment. 
The rights of lenders under the Acts of 1894 and 1970 can be suspended by use of the 2001 
Act. This does not alter the legal routes available to lenders but significantly enhances 
borrowers’ rights in relation to those routes (Shelter Legal Scotland 2009a, Harvie-Clark and 
Hough 2009).  
 

                                            
4 The term repossession is used in this briefing. However, the term possession may be more accurate as the lender 
would not have had previous possession of the property. 
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In most cases a standard arrears letter will be sent after the first or second missed payment. 
The borrower will be asked to bring the account up-to-date or to contact the lender to discuss 
problems they have meeting the mortgage payments. Following this a second letter may be sent 
advising that the account is seriously in arrears and that, if the borrower does not make contact 
with the lender, the case will be passed to the lender’s solicitors. The next step depends on the 
procedure the lender chooses to adopt (Shelter Legal Scotland 2009).  
 
The 1970 Act provides lenders with three separate legal routes they can take when dealing with 
borrowers who have defaulted on mortgage payments. These are:  
 

• Calling-up notice this is a letter from the lender to the borrower which has legal effect. It 
must state the specific sum owed at the date of the notice and requires the borrower to 
repay the whole amount borrowed (not just the arrears) within two months. If the 
borrower fails to comply, the lender automatically gains the power to sell the property. 
However, if the borrower fails to give up possession a court action is required to evict 
them  

• Notice of default a notice of default can be issued where a borrower fails to comply with 
any of their obligations (for example, failure to pay an instalment of the loan). This must 
be remedied within one month. The borrower may object. However, if no objection is 
made or the notice is upheld by the court there is a duty to comply with the notice. If the 
borrower does not comply the lender gains the power to sell the property, although again 
a court action for eviction is required if the borrower refuses to leave. The notice of 
default differs from the calling-up notice in that it does not require repayment of the whole 
amount borrowed and the borrower has an opportunity to object to the notice. The notice 
of default also requires compliance within one month not two  

• Warrant for sale (also known as a section 24 application). This is an application by the 
lender to the sheriff court stating that the borrower is in default and asking for permission 
to sell the property and evict the borrower (if they are still in possession). Whilst this 
procedure can be used on its own, it is also often used in conjunction with the service of 
a calling-up notice or a notice of default 

Mortgage Rights (Scotland) Act 2001  
Where a property is used as the sole or main residence of the borrower or certain other 
specified parties, the 2001 Act gives them the right to apply to the court to have action by the 
lender to enforce a mortgage suspended. These are often referred to as section 2 orders. The 
court will grant a suspension when it considers it reasonable in all the circumstances, taking into 
account factors including the nature of and reasons for the default and the ability of the 
applicant (and other residents of the property in question) to secure reasonable alternative 
accommodation.  
 
A successful application for suspension provides an opportunity for the borrower to repay 
mortgage arrears and retain possession of the house. At the very least it can give a borrower 
and his or her family an opportunity to arrange alternative accommodation (Harvie-Clark and 
Hough 2009). However, only a minority (less than 10%) of home owners facing repossession 
currently make an application under section 2 of the 2001 Act (Debt Action Forum 2009a). 
Further information can be found in the Scottish Government publication The Mortgage Rights 
(Scotland) Act 2001 (Scottish Government 2009d).  

Heritable Securities (Scotland) Act 1894 
For all mortgages, including those entered into before 1970, the lender can apply to the court 
under section 5 the 1894 Act to evict the borrower where the borrower is in arrears and still 
occupies the property (Scottish Government 2009d). Where a mortgage has been entered into 
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from 1970 onwards, a lender can choose whether to use this procedure or the procedure 
outlined in the 1970 Act.  

After repossession 
Once a lender has repossessed a property there may be outstanding issues to consider. The 
borrower will remain responsible for the interest on the outstanding balance of the loan until the 
loan is discharged. The borrower remains the owner of the property until a new owner (who 
buys the property from the lender) acquires the title to the property. Thus, the borrower is liable 
for the cost of repairs and maintenance and responsible for insuring the property until the sale to 
the new owner has been completed. The borrower is not liable for council tax payments once 
they have moved out and the lender has repossessed the property. (Shelter Legal Scotland 
2009b).  

Regulation 
Mortgage lenders are usually regulated by the Financial Services Authority (FSA). FSA 
regulations require that lenders follow a regulatory framework set out in the Mortgage Conduct 
of Business Sourcebook (MCOB) (FSA 2009c). This framework covers issues including the 
procedures lenders should adopt when handling arrears and repossessions, the subsequent 
sale of a property, the records lenders must keep, the information that must be provided to 
customers and the recovery of any outstanding debt (Scottish Government 2009c).  

Current support for home owners 
There are several Government-sponsored support schemes available for home owners who 
face difficulty in paying their mortgages. 
 

• Home Owners Support Fund this covers the Mortgage to Shared Equity scheme, in 
which the Scottish Government takes a financial stake in an individual’s home, reducing 
the amount they pay their mortgage lender (Scottish Government 2009f). It also includes 
the Mortgage to Rent scheme, which allows a social landlord to buy an individual’s home 
enabling the person to continue to live there as a tenant (Scottish Government 2009g) 

• Home Owners’ Mortgage Support is a UK-wide scheme offered by a number of 
mortgage lenders. People accepted onto the scheme can have some of the monthly 
interest on their mortgage delayed, reducing payments for up to two years (Directgov 
2009) 

• Support for Mortgage Interest is another UK-wide scheme enabling people in receipt of 
certain means-tested benefits to get additional support for mortgage interest payments 
on mortgages up to £200,000. Payments are usually paid directly to the lender every four 
weeks and are calculated using a standard rate set by the Department for Work and 
Pensions (Jobcentre Plus 2009, Shelter Scotland 2009). 

PROVISIONS OF PART 1 OF THE BILL 
Part 1 of the Bill amends the Heritable Securities (Scotland) Act 1894, the Conveyancing and 
Feudal Reform (Scotland) Act 1970 and the Mortgage Rights (Scotland) Act 2001. The main 
policy objectives of the Bill are to: ensure that all repossession cases involve court proceedings, 
except for cases where the borrower voluntarily surrenders possession; require all lenders 
demonstrate to court that they have taken reasonable steps to avoid repossession; and enable 
the use of lay representation (Scottish Government 2009j).  

Section 1: Residential standard securities: restriction of creditor’s remedies 
Section 1 of the Bill makes provision for all repossession cases under the 1970 Act to be 
considered in court, with the exception of cases where the borrower voluntarily surrenders the 
property. It therefore limits the situations in which a creditor has the right to sell or repossess a 

 9

LGC/S3/9/26/4



residential property where the borrower is in default. The creditor’s right to sell or repossess a 
residential property can only be exercised when the property has been voluntary surrendered or 
where a court has granted a warrant under an amended section 24 of the 1970 Act.  

Voluntary surrender 
Section 1(3) of the Bill outlines what is meant by voluntary surrender. To be considered 
voluntarily surrendered, the property must be unoccupied and the debtor and other interested 
parties5 must, by affidavit6, certify that they do not occupy the property, are not aware of the 
property being occupied by any other person, that they consent to the exercise of the creditor’s 
rights on default and that their consent is given freely.  

Section 2: Court applications by creditors for remedies on default  
Section 2 of the Bill relates to court proceedings under the 1970 Act. It covers the provision that 
repossession cases will be dealt with using summary application court procedures. Currently, 
most actions for repossession are raised under “ordinary cause” court procedure. Section 2 also 
seeks to ensure court scrutiny of a lender’s compliance with the pre-action requirements 
contained in section 4 of the Bill. 
 
Ordinary cause procedure deals with claims worth more than £5,000 or civil cases in the sheriff 
court that involve complicated law (Shelter Scotland 2009). Summary application procedure7 is 
also used in the Sheriff Court. It is a simpler procedure, used primarily in relation to rights and 
duties created by statute. Importantly, it enables a sheriff to consider the merits of a case before 
granting decree, even where a defender does not appear to defend the action. 
 
The Policy Memorandum (paragraph 61) states that consideration was given to whether the 
recommendation that all repossession cases call in court could be satisfied using ordinary 
cause procedure. The Scottish Court Service suggested that this lacked the flexibility of the 
summary application procedure and that the changes required would place unmanageable time 
and cost demands on the court. The Policy Memorandum (paragraph 17) also highlights that 
using summary application procedure will ensure that all cases call in court. This would result in 
the debtor having a hearing date at which they can appear to make representations without the 
need to make a separate application (as is currently the case under ordinary cause procedure).  
 
Section 2(5) of the Bill outlines the matters the court must have regard to when considering a 
lender’s application. These are the same as set out in section 2 of the Mortgage Rights 
(Scotland) Act 2001:  
 

• the nature and reason for the default  
• the ability of the debtor to fulfil the obligations under the standard security within a 

reasonable time 
• any action taken by the creditor to assist the debtor fulfil their obligations 
• where appropriate, the participation by the debtor in a debt payment programme 

approved under part 1 of the Debt Arrangement and Attachment (Scotland) Act 2002 
• the ability of the debtor and other people living at the property to secure reasonable 

alternative accommodation 
 

                                            
5 The proprietor where not the debtor and, in certain circumstances, a non-entitled spouse, civil partner or 
cohabitee of the debtor or proprietor.  
6 An affidavit is a written document, the contents of which the person making the affidavit swears under oath, or 
affirms, to be true. 
7 Summary application procedure is different from “summary cause”. Summary cause is another simplified 
procedure, used for civil cases where the value of the claim is between £3,000 and £5,000 or where the case is too 
complicated for small claims procedure. 
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The court is only required to have regard to the above where the debtor appears or is 
represented.  

Section 3: Court powers in action for possession of residential property 
Section 3 replicates the provisions of section 2 of the Bill in relation to the 1894 Act. It also sets 
out in the 1894 Act the notification requirements contained in section 4 of the 2001 Act.  

Section 4: Pre-action requirements  
Section 4 of the Bill outlines the pre-action requirements creditors must satisfy before making an 
application under the new section 24(1B) of the 1970 Act (warrant for sale and eviction) or 
section 5A of the 1894 Act (eviction).  
 
The creditor must:  
 

• provide the debtor with clear information about the terms of the standard security, the 
amount due to the creditor under the standard security, including any arrears and any 
charges in respect of late payment or redemption, and any other obligation under the 
standard security in respect of which the debtor is in default 

• make reasonable efforts to agree with the debtor proposals in respect of future payments 
to the creditor under the standard security and the fulfilment of any other obligation under 
the standard security in respect of which the debtor is in default 

• not make an application to the court if the debtor is taking steps which are likely to result 
in the payment to the creditor within a reasonable time of any arrears, or the whole 
amount, due to the creditor under the standard security, and fulfilment by the debtor 
within a reasonable time of any other obligation under the standard security in respect of 
which the debtor is in default 

• provide the debtor with information about sources of advice and assistance in relation to 
management of debt 

• encourage the debtor to contact the local authority in whose area their house is situated 

• have regard to any guidance issued by the Scottish Ministers 
 
The Policy Memorandum (paragraph 62) states that a pre-action protocol, as introduced in 
England and Wales, was considered for use in Scotland. However, legislation was judged to be 
preferable as it gave greater force and security to the home owner. The Pre-Action Protocol for 
Possession Claims based in Mortgage or Home Purchase Plan Arrears in Respect of 
Residential Property – which lays out what must happen in England and Wales before court 
action in relation to mortgage arrears can be commenced – can be found at Appendix 2. 
Paragraph 1.2 states that the protocol does not alter the parties’ rights and obligations.  
 
The pre-action requirements set out in this Bill are broadly in line with what is contained in the 
pre-action protocol; however, the pre-action protocol provides more specific detail. It should be 
noted in this context that section 4 of the Bill (in new sections 24A(8) of the 1970 Act and 5B(8) 
of the 1894 Act) allows Scottish Ministers to make further provision about the pre-action 
requirements, which may result in a similar level of detail being provided.  

Section 5: Application to court by entitled residents  
Section 5 makes provision for “entitled residents” to intervene in an application by the creditor 
and for the court to have regard to the matters set out in section 2 (in relation to the 1970 Act) or 
section 3 (in relation to the 1894 Act) of the Bill. Under the 2001 Act, the debtor and certain 
other residents can apply to court for a suspension or continuation (a “section 2 order”). The 
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Explanatory Notes (paragraph 30) state that section 5 of the Bill preserves and extends the 
rights of entitled residents contained in the 2001 Act.  

Entitled residents 
The definition of entitled residents covers the same people that can make an application under 
section 1(2) of the 2001 Act (other than the debtor who, under the terms of the Bill, would not 
need to make such an application). The Bill defines an entitled resident as a person whose sole 
or main residence is the security subjects (in whole or in part) and who is: 
 

• the proprietor of the security subjects (where the proprietor is not the debtor); 

• the non-entitled spouse of the debtor or the proprietor of the security subjects which are 
(in whole or in part) a matrimonial home; 

• the non-entitled civil partner of the debtor or the proprietor of the security subjects which 
are (in whole or in part) a family home; 

• a person living together with the debtor or the proprietor as husband and wife; 

• a person living together with the debtor or the proprietor in a relationship which has the 
characteristics of the relationship between civil partners; 

• a person who lived together with the debtor or the proprietor in a relationship described in 
paragraph (d) or (e) if— 

- the security subjects (in whole or in part) are not the sole or main residence of the 
debtor or the proprietor;  

- the person lived together with the debtor or the proprietor throughout the period of 
6 months ending with the date on which the security subjects ceased to be the 
sole or main residence of the debtor or the proprietor; and  

- the security subjects (in whole or in part) are the sole or main residence of a child 
aged under 16 who is a child of both parties in that relationship. 

Section 6: Recall of decree  
Section 6 of the Bill makes provision for the recall of a decree granted to a creditor following the 
creditor’s application under new sections 24(1B) of the 1970 Act (warrant for sale or eviction) or 
5A of the 1894 Act (eviction). The Explanatory Notes (paragraph 34) state that the recall of a 
decree has the effect of reviving the original proceedings, thereby giving the debtor or an 
entitled resident the opportunity to make representations to the court. Only one application can 
be made in respect of any decree, and the debtor or entitled resident are only able to make an 
application for a recall if they did not participate in the original proceedings.  
 
The fact that only one application for recall can be made may create problems. An entitled 
resident and the debtor may have very different cases to put to the court yet, if one has already 
applied for a recall, the other cannot. The Policy Memorandum (paragraph 23) states that only 
one application for a recall of decree is allowed to avoid the risk of repeated delays and to give 
some certainty to creditors. It also provides an incentive for defenders to become involved in 
court proceedings at an earlier stage.  

Section 7: Representation at repossession proceedings  
Section 7 of the Bill is intended to enable lay representation in repossession cases relating to 
residential property. A list of people or organisations who are empowered to approve lay 
representatives is to be set out in a separate statutory instrument. Lay representatives must 
satisfy the sheriff, throughout the proceedings, that they are a suitable person to represent the 
debtor or entitled resident and that they are authorised to do so.  
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The Policy Memorandum (paragraph 63) states that consideration was given to whether lay 
representation should include a home owner’s family and friends. However, noting concerns 
regarding the impact this may have on court proceedings, it was considered that lay 
representation should be restricted to approved individuals or organisations.  

Section 8: Minor and consequential amendments 
Section 8 replaces the provisions found in section 1(8) of the 2001 Act. It has the effect of 
allowing the notice period in a calling-up notice to be reduced to less than one month with the 
consent in writing of certain interested parties. This takes forward the recommendation of the 
Repossessions Group that the minimum period of notice mentioned in the calling-up notice 
revert back to nil from one month with the consent of those affected.  
 
Section 8 also provides for calling-up notices and notices of default (where they relate to 
residential property) to expire after five years. Section 8(4) repeals much of the 2001 Act. The 
parts of the 2001 Act which will remain on the statute book relate to powers to update forms 
used in repossession procedures.  

BANKRUPTCY 

BANKRUPTCY AND THE CURRENT LAW 
Bankruptcy (also known as sequestration) is regulated by the Bankruptcy (Scotland) Act 1985 
(c. 66). A debtor who is made bankrupt hands over disposable income and non-essential assets 
to a trustee, who administers them for the benefit of creditors. One important difference between 
bankruptcy and other options available to debtors is that a debtor can be forced into bankruptcy 
by their creditors. This can be a very stressful experience, affecting not just the debtor but any 
partner and dependents. Debtors can also apply for their own bankruptcy.  
 
Section 5 of the 1985 Act outlines the procedures to be followed in order to sequestrate the 
estate of a living debtor8. There are a number of routes into bankruptcy, some which are 
initiated by the debtor and some which can be forced on a debtor by their creditors. They are 
outlined below: 

Debtor routes into bankruptcy 

• by application made by the debtor, where they owe at least £1,500 and can demonstrate 
“apparent insolvency9” 

• by application made by the debtor, where they owe at least £1,500 and have the 
agreement of a qualified10 creditor or creditors 

• by application made by the debtor, where they owe at least £1,500 and qualify for the 
“Low Income Low Assets” route (see below) 

• by application made by the debtor, where they owe at least £1,500 and have signed a 
trust deed for the benefit of their creditors which has failed to become protected (the 
operation of trust deeds is explained further below) 

                                            
8 Under section 6 of the Bankruptcy (Scotland) Act 1985, trusts, partnerships, limited partnerships, unincorporated 
bodies and bodies corporate can also be made bankrupt. The only bodies expressly excluded from the provisions 
of the 1985 Act are limited companies and entities prohibited from being sequestrated by statute.  
9 Apparent insolvency is an inability to pay one’s debts. It is usually demonstrated by presenting certain court 
documents relating to the non-payment of a debt, such as a “charge for payment”. 
10 A qualified creditor is a creditor who is owed at least £3,000 (£1,500 in relation to debtor applications), or who is 
part of a group of creditors who are owed this sum. 
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Creditor routes into bankruptcy 

• on the petition of a “qualified” creditor, where the debtors owes at least £3,000 and is 
“apparently insolvent” 

• on the petition of an administrator or European Union Member State liquidator  
• on the petition of a trustee in a trust deed, where it is in the best interests of creditors and 

the debtor has failed to comply with an obligation in the trust deed or an instruction from 
the trustee  

 
Additional restrictions apply to certain routes. In order to qualify for bankruptcy under the 1985 
Act a debtor must also be ordinarily resident in Scotland. Where a debtor is applying for their 
own bankruptcy, they must not been made bankrupt in the past five years. Where a creditor is 
petitioning to make a debtor bankruptcy, they must have sent the debtor a Debt Advice and 
Information Package (a leaflet produced by the Scottish Government which provides information 
about facing court action for debt). 
 
Bankruptcy generally lasts for one year (although this period can be extended if the debtor fails 
to co-operate in relation to their bankruptcy, or if more time is needed to deal with their estate). 
After this period, the debtor is discharged of their liability to pay most outstanding debts11. Any 
available funds, after the costs of administration have been deducted, are paid to creditors. The 
estate of a debtor is managed by a trustee, who can be an insolvency practitioner in private 
practice. However, in most cases of personal bankruptcy the estate is managed by the 
Accountant in Bankruptcy, out of public funds where there is insufficient income in the estate to 
cover administration costs12. Where the debtor applies for their own bankruptcy, they apply 
directly to the Accountant in Bankruptcy rather than to the courts. However, where a creditor or 
insolvency practitioner applies for a debtor’s bankruptcy, they must go through the courts.  

Apparent insolvency 
As highlighted above, two of the routes into bankruptcy require the demonstration of “apparent 
insolvency”, usually using certain court documents relating to the non-payment of a debt. 
Because creditors are often reluctant to take court action where debtors do not appear to have 
any income or assets, it can be difficult to demonstrate apparent insolvency. This acts as a 
barrier to accessing bankruptcy. 

Low Income Low Assets route into bankruptcy 
In April 2008, the Scottish Government introduced a new route into bankruptcy, known as the 
Low Income Low Assets (LILA) route. It is open to debtors with a low income who have no 
individual assets worth more than £1,000 and whose assets are worth less than £10,000 in 
total. In addition, the debtor cannot own any property. Where a debtor meets the qualifying 
criteria, they do not need to demonstrate apparent insolvency.  

CONTEXT 
Bankruptcy is one of several debt relief options available to those who find themselves unable to 
pay their debts in Scotland. It is a quick way to become debt-free. However, there remains a 
perceived stigma to becoming bankrupt which makes some debtors reluctant to pursue this 
option. Home owners will be expected to release any equity in their home, which can result in its 
forced sale.  
 
                                            
11 Some debts can survive bankruptcy, such as debts secured on land or a house belonging to the debtor (where 
the property has not been sold), court fines and some student loans. 
12 In the case of debtors applying through the “Low Income Low Assets” route, the trustee is always the Accountant 
in Bankruptcy. It is not likely that people applying using this route would have sufficient money in their estate to pay 
an insolvency practitioner. 
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A summary of the other options available to debtors, with a brief explanation of their strengths 
and weaknesses, appears below. 

Negotiated Settlement 
The negotiated settlement (often referred to as a “debt payment plan” by debt management 
companies which charge for their services) is an informal option, in that it does not have any 
force in law. It involves negotiating reduced payments with creditors. Negotiated settlements 
have the advantage of being flexible. Minimum payments can be offered if a debtor has a small 
disposable income and larger payments where the debtor has more money available. This 
means that it can be adapted to suit almost any circumstances. 
 
However, because negotiated settlements do not have the authority of the courts or any basis in 
law, they can be unstable. Creditors are not obliged to accept offers and, where they do, they 
can change their minds at any point and pursue full payment. There is also no obligation on 
creditors to stop charging interest and charges in relation to the debt, which can mean that the 
debtor’s payment makes little difference to their overall indebtedness. 

Debt Arrangement Scheme 
The debt arrangement scheme was created by the Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp17). A “debt payment programme” under the debt arrangement scheme 
allows a debtor to repay their debts over an extended period of time. They are protected in law 
from enforcement action in the courts and interest and charges in relation to the debt are frozen 
as long as the debtor completes the programme.  
 
The advantages of the debt arrangement scheme are that debtors are protected from action by 
their creditors and, where the proposal is considered to be “fair and reasonable13” by the 
Accountant in Bankruptcy, creditors can be forced to participate. This creates a stable and 
affordable solution for debtors. Debtors are also not required to release any equity in their home 
to access the scheme.  
 
However, debtors who enter a debt payment programme are expected to repay their debts in 
full, generally over a five to ten year period. This means that debtors need to have sufficient 
disposable income to participate. Debtors whose income is low, or who have a high level of 
debt, may therefore be prevented from accessing this option. Citizens Advice Scotland 
produced a report, Restricted Access (Dryburgh 2008)’ which highlights that only 19% of the 
Citizens Advice Bureaux debt clients surveyed would qualify for a debt payment programme.  

Protected Trust Deed 
Protected trust deeds are governed by section 59 and schedule 5 of the Bankruptcy (Scotland) 
Act 1985 (c66). Detailed rules are found in the Protected Trust Deed (Scotland) Regulations 
2008 (SSI 2008/143). A protected trust deed is similar to bankruptcy in many respects. A debtor 
participating in a protected trust deed agrees to hand over any disposable income and non-
essential assets to a trustee, who will administer them for the benefit of creditors. In return, the 
debtor is protected from court action by creditors. Protected trust deeds generally last for three 
years and, after that period, the debtor is discharged from their liability to pay most outstanding 
debts. 
 
In order to become protected, a trust deed must be advertised in the Edinburgh Gazette, giving 
creditors five weeks to object if they feel their interests are not well served. If insufficient 
creditors have registered their objection after the five week period, the trust deed becomes 
                                            
13 Where sufficient creditors object to a debt payment programme being established, the Accountant in Bankruptcy 
will consider whether the proposals are “fair and reasonable”. If she considers that they are, then creditors will be 
required to accept them. 
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protected and all creditors are required to abide by its terms. In practice, the majority of trust 
deeds become protected.  
 
The protected trust deed is therefore an option which allows debtors to become debt free in a 
relatively short period of time. However, if the debtor is a homeowner, they will be required to 
make a contribution representing the equity in their home. If this is not possible, the home will 
require to be sold.  
 
Trustees are insolvency practitioners in private practice and are paid for administering a trust 
deed from the estate of the debtor. They are supervised by the Accountant in Bankruptcy. 
Therefore, as a minimum, the debtor must have enough income to cover the trustee’s costs 
and, as a matter of good practice, the trust deed should also offer a return to creditors. This 
means that debtors need some disposable income (although less than is necessary for the debt 
arrangement scheme) to access a trust deed. Those on low incomes can therefore be unable to 
use the scheme. 

Debt statistics 
The following table sets out available statistics on the number of formal debt relief options 
awarded during the six quarters up to April/June2009. It also sets out the percentage change 
and change in numbers between the second quarter of 2008/09 and the second quarter of 
2009/10. 
 
Table 1: Debt relief options quarter 1 2008/09 to quarter 2 2009/10 
 

2008/09* 2009/10** 
DEBT RELIEF OPTION Q1 Q2 Q3 Q4 Q1 Q2 

% 
change 

Number 
change

Bankruptcy (total) 2,853 4,077 3,996 3,722 3,730 3,504 -14% -573

 Creditor Petitions 730 730 622 759 620 636 -13% -94

 Trust Deed Petitions 98 83 123 132 98 90 8% 7

 Debtor Applications 2,025 3,264 3,251 2,881 3,012 2,778 -15% -486

  of which LILA 1,709 2,773 2,651 2,284 2,394 2,106 -24% -667

  of which other 316 491 600 597 618 672 37% 181

Protected Trust Deeds 1,882 1,943 1,837 1,971 2,564 2,263 16% 320
Debt Payment 
Programmes 173 213 272 275 316 310 46% 97

 
Source: Accountant in Bankruptcy 2009b 
 
* Quarter 1 represents April to June 2008, quarter 2 represents July to September 2008 and so 
on. 
** Figures for 2009/10 will remain provisional until validation at the end of the financial year. 
 
As can be seen from table one, the use of Protected Trust Deed and debt payment programmes 
under the debt arrangement scheme increased from the second quarter of 2008/09 to the 
second quarter of 2009/10, with a large increase in the number of debt payment programmes. 
Bankruptcies in general fell: however, it should be noted that the second quarter of 2008/09 saw 
a peak in bankruptcies due to the introduction of the LILA route (in April 2008). While creditor 
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petitions fell in the second quarter of 2009/10 in comparison to the second quarter of 2008/09, 
debtor applications (not via the LILA route) increased markedly. 

Debt and the family home 
As highlighted above, access to both bankruptcy and protected trust deeds require any equity in 
a home to be released. Options are available to allow a homeowner to stay in their home. These 
include asking a spouse or other third party to make a contribution to the debtor’s estate 
representing the value of the equity or remortgaging at the end of the bankruptcy’s or protected 
trust deed’s term.  
 
However, these options may not be available to all home owners, especially those who have a 
high proportion of debt in relation to their income. Where a home owner is forced into 
bankruptcy by their creditors, they can face the very stressful situation of loosing their home, 
including potential homelessness. Home owners who are looking for a solution to their debt 
problem may be put off the bankruptcy or protected trust deed option because of a fear that they 
will loose their home, even where they have very little equity. This means that some home 
owners – who have little prospect of being able to pay their debts in the medium to long term – 
miss out on the opportunity of becoming debt free which would allow them to rebuild their 
finances and concentrate on their current liabilities (such as council tax and utility bills). 
 
Home ownership can also affect access to a debt payment programme under the debt 
arrangement scheme. A debtor is not required to release equity in the family home in order to 
enter a debt payment programme. However, if the Accountant in Bankruptcy is called upon to 
apply the “fair and reasonable test”, one of the factors she will consider is whether there is 
equity14 in the family home which could be used to pay creditors (Accountant in Bankruptcy 
2007). It is therefore possible that a debtor with sufficient equity to repay creditors would be 
refused access to the scheme, although the Accountant in Bankruptcy notes that this has not 
yet happened in practice. 
 
It should also be noted that the current financial situation puts particular pressures on home 
owners, quite apart from any difficulties they might face in paying their mortgage. People can 
use the equity in their home to repay unsecured debts, such as large credit card bills. However, 
where that equity is reduced, they have less money available and therefore less flexibility in 
dealing with their debts. The credit crunch has also made it more difficult to access new loans at 
reasonable terms in order to release the equity available in a home.  
 
Some debtors will find themselves with negative equity. This may mean that selling their home 
(perhaps to move somewhere less expensive) becomes problematic as they will not receive 
enough money to pay off their mortgage. It also prevents them from accessing the LILA route 
into bankruptcy because, although their house may be a liability rather than an asset, they still 
own property and therefore do not meet the entry criteria.  

PROVISIONS IN PART 2 OF THE BILL 
Part 2 of the Bill amends the Bankruptcy (Scotland) Act 1985. Its policy objectives are to 
increase access to bankruptcy, to increase protection for the family home in relation to both 
bankruptcy and protected trust deeds, and to reduce the costs of administering the estate of 
someone who is bankrupt by removing requirements to advertise in the Edinburgh Gazette. 

                                            
14 Equity is the value of a home after any debts (such as a mortgage) secured on it have been paid off. 
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Section 9: Certificate for sequestration 

Current situation 
As described above, there are currently people who cannot pay their debts but, nevertheless, 
cannot access any of the formal debt solutions. The Citizens Advice Scotland report Restricted 
Access found that one quarter of the Citizens Advice Bureaux debt clients surveyed could not 
access any formal solution to their debt problem (Drybrugh 2008).  
 
One such group is those who cannot access the LILA route into bankruptcy (either because 
their income is not low enough, they own land or property or they have other assets worth more 
than £1,000), yet have insufficient income to enter a protected trust deed or a debt payment 
programme under the debt arrangement scheme. This group can qualify for ordinary 
bankruptcy, but only if they can demonstrate apparent insolvency or persuade a creditor to act 
with them in relation to their petition (“creditor concurrence”).  
 
Creditors generally prefer informal action to pursue debts, such as telephone contact, rather 
than court action. Where it is clear that a debtor does not have income or assets with which to 
pay their debts, it is unlikely that a creditor will risk the expense of court action. In these 
circumstances, debtors will be unable to demonstrate apparent insolvency and therefore unable 
to petition for their own bankruptcy. 

Proposals in the Bill 
Section 9 of the Bill will introduce a new route into bankruptcy which will not require a debtor to 
show apparent insolvency. Instead, a debtor will be able to apply to an “authorised person” for a 
certificate which demonstrates their insolvency. They will be able to use this, rather than proof of 
apparent insolvency, to petition for bankruptcy. This will open up bankruptcy to anyone who 
cannot pay their debts, regardless of their circumstances. However, a reluctance to lose the 
family home, or fear of the perceived stigma of bankruptcy, is still likely to put some people off 
this option.  
 
The Bill makes provision for an “authorised person” to be defined by statutory instrument. The 
Policy Memorandum states that it is likely to include solicitors, insolvency practitioners and 
some money advisers (paragraph 30). 
 
Section 9 of the Bill will also remove two of the existing routes into bankruptcy. These are: I) a 
debtor petition with creditor concurrence (removed by subsection 2(b)); and II) a debtor petition 
based on the failure of a trust deed to become protected (removed by subsection 2(c)ii). There 
were two bankruptcies15 based on creditor concurrence in 2008/09. Figures relating to 
bankruptcies which proceed on the basis of a trust deed which fails to become protected are not 
available. The Policy Memorandum to the Bill states that, since the new certificate for 
sequestration will allow anyone to apply for their own bankruptcy, it was considered possible to 
rationalise the existing routes (paragraphs 32 and 33).  

Discussion at the Debt Action Forum  
Some members raised concerns about introducing a certificate for sequestration. Legal experts 
questioned the need for another specialised route into bankruptcy and suggested instead 
removing the requirement to demonstrate apparent insolvency. The Institute of Chartered 
Accountants of Scotland (ICAS) noted that making access to bankruptcy easier may affect the 
use of other debt solutions such as protected trust deeds and debt payment programmes under 
the debt arrangement scheme. The latter options provide a greater return to creditors.  

                                            
15 Financial Memorandum to the Home Owner and Debtor Protection Bill, paragraph 113. 
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The British Bankers’ Association noted that there may be costs for debtors in getting a 
certificate of insolvency. On this issue, the policy memorandum to the Bill states that the 
Scottish Government’s intention is that the certificate will be issued without charge: however, 
the authorised person will be able to charge for advice in relation to the process (paragraph 31). 
 
It should be noted that neither removing existing routes in to bankruptcy nor appointing the 
Accountant in Bankruptcy as the trustee in certificate for sequestration cases were discussed at 
the forum. 

Additional issues 
In relation to alternative approaches, it is noted in the Policy Memorandum (paragraph 65) that 
consideration was given to abolishing apparent insolvency or extending the LILA route into 
bankruptcy. However, the Scottish Government argues that these routes have the advantage of 
being clearly defined. This, in turn keeps the cost of bankruptcy low in comparison to England 
and Wales as there is not the same need for scrutinising applications. The Scottish Government 
therefore opted for maintaining these routes and introducing a new route in the form of a 
certificate for sequestration. 
 
The Accountant in Bankruptcy will be automatically appointed as trustee in all bankruptcies 
created by a certificate for sequestration. The Policy Memorandum states that this is because a 
debtor using this route is likely to have little money to contribute to the cost of administering their 
estate (paragraph 31). This mirrors provisions made for debtors accessing the LILA route into 
bankruptcy.  
 
Insolvency practitioners, who are precluded from administering certificate of sequestration 
cases by this provision, have raised concerns that this limits choice for the debtor as well as 
limiting their own ability to do business (French Duncan Business Recovery 2009). They note 
that there is nothing in the criteria for using the certificate for sequestration route that requires a 
debtor to have low income. They also note that using the Accountant in Bankruptcy to 
administer a bankrupt’s estate creates costs for the public purse, whereas using private 
insolvency practitioners ensures that costs are met from the debtor’s estate (although this will 
reduce the amount available to creditors). 

Section 10: Trust deeds – excluding specific assets and liabilities  

Current situation 
Protected trust deeds are governed by the Protected Trust Deeds (Scotland) Regulations 2008 
(SSI 2008/143). These lay out a number of requirements which must be met before a trust deed 
can become protected. One such requirement is that the whole of the debtor’s estate (apart 
from items, such as essential household goods, covered by section 33(1) of the Bankruptcy 
(Scotland) Act 1985) must be conveyed to the trustee. This means it is not possible for a trust 
deed which excludes assets, such as the family home (even where there is very little equity), to 
become protected.  
 
A trust deed which has not become protected does not have any legal status. This means that 
creditors can continue to make demands for payment from a debtor and take legal action to 
enforce the debt. Therefore, an unprotected trust deed suffers from the same instability 
described above in relation to negotiated settlements. 

Proposals in the Bill 
Section 10 of the Bill enables certain assets and liabilities to be excluded from a protected trust 
deed while still allowing it to become protected. The items covered by the provision are: 
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• a debt where the creditor has agreed not to claim under the trust deed 
• the debtor’s family home16 
• other property designated by Scottish Ministers by way of statutory instrument 

 
The exclusion of the family home (or other property which may be designated by statutory 
instrument) will not require consent in advance from creditors. Creditors will, however, be able 
to object to the trust deed becoming protected in the normal manner if they feel that the 
exclusion prejudices their interests. 

Discussion at the Debt Action Forum 
Creditors were concerned about this proposal, stating that often the only returns creditors get 
from a protected trust deed come from the family home. It was also noted that excluding the 
family home from a protected trust deed might encourage people who could given time pay their 
debts to choose this option rather than a debt payment programme under the debt arrangement 
scheme because, after three years, their debts would be written off.  
 
ICAS stated that they did not see the need for such a change as the family home could currently 
be excluded from a trust deed with the agreement of creditors. They did agree that such a trust 
deed could not become protected. They also noted that, if the family home were to be excluded 
from a protected trust deed, then there was an argument that it should also be excluded from 
other forms of debt relief and enforcement.  
 
The Debt Action Forum also discussed the introduction of a “fast-track” protected trust deed. 
More details are contained in a paper prepared for the forum by the Accountant in Bankruptcy 
(2009c). Land and houses would be excluded from the scope of a fast track protected trust 
deed, although the Accountant in Bankruptcy would be able to arrange for a valuation of any 
such property and, presumably, exclude applicants who could repay their creditors by releasing 
equity or selling land. Applicants would be required to make a contribution from income only 
(likely to be set at a minimum of £100 per month). There would be a minimum guaranteed return 
for creditors (suggested at 25p in the pound) to ensure that the protected trust deed represented 
a better option for creditors than the bankruptcy of the debtor.  
 
Advice organisations were broadly supportive of this proposal, although it was noted that there 
would still be a pool of debtors unable to access any debt remedy because they did not have 
sufficient income to make the minimum contribution. Creditor organisations were concerned, for 
the reasons outlined above, about the proposal to exclude the family home. ICAS noted that, if 
problems demonstrating apparent insolvency in relation to bankruptcy were addressed, then 
there was no need for additional procedures to allow debtors to access debt relief. Due to the 
lack of consensus, the Scottish Government has stated (policy memorandum 2009, paragraph 
66) that it will consult further on these matters. 

Additional issues 
ICAS, in a separate submission to the Minister for Community Safety (ICAS 2009), raised 
further concerns about attempts to restrict creditor access to the family home generally. The 
Institute notes that such a restriction will limit creditors’ options to recover sums owed to them. 
This, in turn, is likely to increase the cost of borrowing for all customers. ICAS believes this 
would have a negative effect on Scotland’s economy (paragraphs 9 and 10). 
 
ICAS suggests exempting an amount of equity in the family home across all bankruptcy and 
debt enforcement options. ICAS proposes that 15% of the equity (with a minimum amount of 
                                            
16 The family home includes a home used only by a spouse/civil partner or former spouse/civil partner of the debtor. 
It also includes a home used by a child of the family, regardless of the age of the child, where the child lives with 
the debtor, their spouse/civil partner or former spouse/civil partner. 
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£8,000 or £5,000) in a family home should be protected from creditors in bankruptcy, a 
protected trust deed and land attachment17. This mirrors a protocol which has been agreed 
between insolvency practitioners and major creditors in England and Wales. There, creditors 
have agreed to exempt 15% of the equity in the family home (with a minimum amount of 
£5,000) from creditor action in “individual voluntary arrangements”18 . This gives the debtor a 
buffer which reduces the likelihood of loosing the family home. ICAS states that data it has seen 
show that 88% of debtors have equity of less than £5,000 and would therefore be protected 
from action against their home (paragraph 14). 
 
ICAS also raises detailed concerns about a fast-track protected trust deed procedure including 
the additional cost to public finances of the Accountant in Bankruptcy administering the process 
and the ability of the Accountant in Bankruptcy to provide sufficient scrutiny of applications.  

Section 11: Court power in relation to a debtor’s family home 

Current situation 
Section 40 of the Bankruptcy (Scotland) Act 1985 provides some protection to others living in a 
family home in which the debtor has an interest at the time a bankruptcy is declared. The 
protection is extended to a spouse, former spouse, civil partner or former civil partner as well as 
any child of the family19. Where a spouse/civil partner (including former spouses or civil 
partners) lives in the home, their consent is needed to enable the trustee to sell the property. 
Where only the debtor and a child of the family live in the home, the consent of the debtor is 
needed. Where the debtor lives alone (or with people not covered by section 40), no protection 
is provided for their home. 
 
Where a trustee is not able to get the relevant consent, they may apply to a sheriff for 
permission to sell the home. In reaching a decision, the sheriff will consider:  
 

• the needs and financial resources of the debtor's spouse or former spouse 
• the needs and financial resources of the debtor's civil partner or former civil partner  
• the needs and financial resources of any child of the family 
• the interests of the creditors 
• the length of time during which the family home was used as a residence by any of the 

persons referred to above 
 
The sheriff has the power to refuse to grant permission to sell the home, or to postpone the sale 
for a period of up to 12 months. He may also grant permission to sell the home or grant 
permission subject to conditions which protect the interests of the family members. 
 
Currently there is no protection for family members (or former family members) living in a home 
in which the debtor has an interest where the debtor enters a protected trust deed.  

                                            
17 Land attachment is a new form of debt enforcement introduced by the Bankruptcy and Diligence (Scotland) Act 
2007. It would allow creditors to recover money from the value of land or property, including the family home, 
owned by the debtor. The provisions relating to land attachment in the 2007 Act have yet to be commenced, 
meaning that it is not currently available to creditors.  
18 Individual voluntary arrangements, or IVAs, in England and Wales are roughly equivalent to protected trust deeds 
in Scotland.  
19 A child of the family does not need to be under the age of 18. Anyone, of any age, who has been accepted as a 
child of the family can receive protection, as long as they are ordinarily resident in the property immediately before 
the bankruptcy is declared. 
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Proposals in the Bill 
Section 11 (a) proposes to extend the protection offered by section 40 to those entering a 
protected trust deed. Section 11(b) of the Bill will extend the period which a sheriff can postpone 
the sale of the family home from 12 months to three years.  

Discussion in Debt Action Forum 
There was qualified consensus from Debt Action Forum members for the proposal. Creditor 
representatives pointed out that delaying the sale of a home for three years could impact on its 
value. If the value of the home had decreased, there would be an adverse impact on the funds 
available to creditors. If the value of the home had increased, then the debtor may have to find 
more money in order to stay in their home. Creditors therefore noted that consideration should 
be given on a case by case basis as to what length of delay, if any, was appropriate. 
 
The Debt Action Forum also discussed extending protection to other people “ordinarily resident” 
in the home (an example would be a partner who was not married to, or in a civil partnership 
with, the debtor and who had no other legal interest in the property) and to the bankrupt person 
themselves where they were single. However, there was concern from creditor groups as to the 
potentially wide-ranging impacts of such proposals. 

Section 11: Introducing a requirement for trustees to notify the local authority of 
the sale of a family home 

Current situation 
Section 11 of the Homelessness (Scotland) Act 2003 (asp 10) – which was commenced in April 
2009 – requires landlords and creditors to notify the local authority when they raise an action 
for, or which could lead to, repossession of a home. This gives the local authority advanced 
warning of the fact that a person or family may be facing homelessness, allowing them to offer 
appropriate support. The Scottish Government provides guidance to local authorities (Scottish 
Government 2009k), and to creditors and landlords, about how the requirements of section 11 
are best met. 

Proposals in the bill 
Section 11(c) and (d) of the Bill will also extend the requirement to notify the local authority to 
trustees dealing with personal bankruptcies or protected trust deeds if they raise an action 
which could lead to the repossession of a home.  

Discussion at the Debt Action Forum 
Members of the Debt Action Forum unanimously supported this proposal. 

Section 12: Abolition of certain requirements to advertise in the Edinburgh Gazette 

Current situation 
Currently, a trustee is required to advertise both a person’s bankruptcy and the signing of a trust 
deed in the Edinburgh Gazette. The Edinburgh Gazette is published by The Stationery Office 
(TSO) and acts as a repository for various forms of official information. Notices in relation to 
bankruptcy cost insolvency practitioners between £55 and £73 each. 
 
In the case of bankruptcy, the trustee is required to advertise a bankruptcy as soon as it has 
been awarded by the courts (Bankruptcy (Scotland) Act 1985, section 15(6)). It should be noted 
that a number of less common events also require to be advertised in the Edinburgh Gazette 
under the 1985 Act. A trustee in a trust deed is required to place an advert in the Edinburgh 
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Gazette as soon as the debtor delivers the trust deed to them (Protected Trust Deed (Scotland) 
Regulations 2008 (SSI 2008/143), regulation seven). The purpose of these adverts is to alert 
creditors to the bankruptcy/trust deed so that they can submit claims to the trustee or, indeed, 
register their objection to the trust deed.  
 
Bankruptcies and protected trust deeds are also registered in the Register of Insolvencies, 
which is administered by the Accountant in Bankruptcy. Currently, trust deeds only appear in the 
Register of Insolvencies at the point at which they become protected rather than when then are 
initially signed. 

Proposals in the Bill 
Section 12 of the Bill proposes to remove the requirement to advertise the award of a 
bankruptcy and the appointment of a replacement trustee in the Edinburgh Gazette. Other 
advertising requirements created by the 1985 Act will remain. The Accountant in Bankruptcy 
has noted that this will cut a trustee’s administrative costs and therefore ensure that more 
money is available for creditors. The Financial Memorandum to the Bill states that the 
Accountant in Bankruptcy herself (in her role as trustee in most personal bankruptcies) will save 
£396,600 as a result of these changes (paragraph 116).  
 
The Bill makes no provision in relation to the advertisement of trust deeds. However, the 
Financial Memorandum (paragraph 118) states that it is the Scottish Government’s intention to 
amend the Protected Trust Deeds (Scotland) Regulations 2008 to remove the requirement to 
advertise in the Edinburgh Gazette in relation to trust deeds as well. As there is no equivalent 
service provided by the Register of Insolvencies, this would need to be extended to include 
information on trust deeds at the point they are signed. It is noted in the Financial Memorandum 
that the Accountant in Bankruptcy is likely to charge trustees for including this information. 

Discussion at the Debt Action Forum   
Members of the Debt Action Forum were in unanimous agreement with the proposal to remove 
the requirement to advertise bankruptcies in the Edinburgh Gazette. ICAS noted that, if the 
advertising requirement continued for trust deeds, this form of bankruptcy would be at a 
disadvantage. The requirement to advertise trust deeds was not discussed further.  

Additional issues 
The proposals will result in the loss of a significant income stream for the Edinburgh Gazette. As 
well as the £396,600 lost from the Accountant in Bankruptcy, the Gazette is likely to lose 
£480,000 in relation to insolvency practitioners who are no longer required to advertise trust 
deeds (Financial Memorandum, paragraph 139). It is also noted in the Financial Memorandum 
that this may affect staffing levels at the Edinburgh Gazette. 

Section 13: Regulations under the 1985 Act 

Proposals in the Bill 
Section 13(1) regulates the procedure for approving secondary legislation emanating from the 
Bill. Under its provisions, statutory instruments relating to the following will go through the 
Scottish Parliament’s affirmative procedures: 
 

• the classes of property which can be excluded from a trust deed while still allowing the 
trust deed to become protected in the normal way (see section 10) 

• the manner in which the certificate for sequestration route into bankruptcy will operate 
(see section 9) 

• the future regulation of protected trust deeds more generally 
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Section 13(2) alters the Bankruptcy (Scotland) Act 1985 to enable Scottish Ministers to make 
regulations which create different provisions for different classes of protected trust deeds. This 
will give the Scottish Government more flexibility in relation to the implementation of section 10 
of the Bill. 

OTHER ISSUES 

CONSULTATION 
There has not been any formal consultation on the Home Owner and Debtor Protection 
(Scotland) Bill and a draft Bill was not published prior to the introduction of the Bill on 1 October 
2009. The proposals of the Debt Action Forum and the Repossessions Group were not the 
subject of any formal consultation either, although membership of the group included a cross-
section of those with an interest in debt and repossession issues.  
 
There have been statements in the creditor press (Callcredit 2009 and Credit Today 2009) 
raising concerns about the lack of consultation and the possibility of unintended consequences 
flowing from the legislation as a result. In addition, ICAS, in its submission to the Minister for 
Community Safety (ICAS 2009), states that it had voiced concerns about the lack of 
representation from unsecured creditors (such as small businesses and clubs) on the forum 
(paragraph 1). ICAS also notes that it as an organisation had felt constrained in its ability to 
consult with its members due to the confidentiality requirements of forum membership 
(paragraph 3).  
 
In its final report, the Repossessions Group noted that, due to the timescales involved, people 
representing membership organisations were unable to consult widely among their members. 
The group therefore indicated that wider consultation was needed to facilitate the 
implementation of some of the recommendations, particularly those requiring legislation 
(Scottish Government 2009c). The Policy Memorandum to the Bill (paragraph 68) states that the 
Repossessions Group brought together key stakeholders and the view was taken that the main 
stakeholders had been directly consulted through these groups and support for early action 
secured even without the usual wider consultation.  

OTHER PROPOSED BILLS 
The Scottish Government has indicated that it plans to introduce a Debt and Family Homes Bill 
during this parliamentary year, and a consultation on the matters to be included is expected in 
November 2009. The Scottish Government has made a commitment to exempt the main 
dwelling house from land attachment20 which a Debt and Family Homes Bill will look to 
implement, along with other provisions in relation to the family home in bankruptcy (Scottish 
Government 2009j). It is also likely to take forward aspects of the work of the Debt Action Forum 
and Repossessions Group which did not achieve consensus and therefore required further 
consultation. 
 
The Scottish Government also intends to introduce a Housing Bill. The proposed aims of this Bill 
are to reform the right to buy and to modernise regulation of social housing. A consultation on 
the Bill has been completed and the responses are available on the Scottish Government’s 
website (Scottish Government 2009m).  
 
                                            
20 Land attachment was introduced by the Bankruptcy and Diligence (Scotland) Act 2007. However, the provisions 
in the Act relating to land attachment have not yet been commenced so it is not presently a competent form of debt 
enforcement. Land attachment allows a creditor to register their interest in land or property owned by a debtor, 
including a family home. If the debt is not paid, the creditor can apply to the courts to sell the property. 
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Both these Bills offer an opportunity to secure additional legislation in this area at a later date.  

ACCESS TO ADVICE 
Access to advice was seen as a crucial issue by all Debt Action Forum members, yet it was 
accepted that supply does not currently match demand, meaning that debtors may wait weeks 
for a face-to-face appointment with a money adviser. The Debt Action Forum set up a working 
group to look specifically at the issue of access to advice. The group produced a paper (which 
also appears as Annex C to the Debt Action Forum Final Report, Accountant in Bankruptcy 
2009a), endorsed by the forum, which puts forward proposals to improve access to advice. 
 
The paper acknowledges the additional support for advice provided by the Scottish 
Government. This includes: 
 

• £3 million to the Scottish Legal Aid Board to deal with legal problems resulting from the 
economic downturn 

• continued funding for in-court advice projects21, until 2011, channelled through the 
Scottish Legal Aid Board 

• £1 million to Citizens Advice Scotland to support Citizens Advice Bureaux to meet the 
additional demand for their services 

• a £400,000 advertising campaign to promote National Debtline and to encourage people 
to address debt problems at an early stage 

 
The working group notes that those seeking advice as a result of the current economic 
downturn may differ from the usual users of advice services, for example, they may be working 
and therefore unable to access services during their general daytime opening hours. In addition, 
the working group highlighted that employment problems, while not within the remit of Debt 
Action Forum discussions, were often the catalyst for future debt and repossession problems. 
Therefore, advice could be usefully targeted at those experiencing employment problems or in a 
redundancy situation. 
 
The paper makes a number of recommendations to improve the co-ordination and capacity of 
advice services: 
 

• providing information about local advice services on court documents, notices from 
creditors and correspondence from employers in relation to redundancy 

• improving court forms to make them easier to use for unrepresented debtors 
• co-ordination of court hearings in relation to repossession to make representation and in-

court advice provision easier 
• using the implementation of section 11 of the Homelessness (Scotland) Act 2003 (which 

requires creditors and landlords to notify the local authority when they raise court 
proceedings for repossession) to co-ordinate advice provision across different agencies 

• building better links between advice agencies and lawyers to allow complicated cases to 
be passed on and to ensure that legal representation can be secured for repossession 
cases 

• developing materials which explain how legal aid funding works in repossession cases 
• improving the Scottish Legal Aid Board’s ability to fund advice provision, including 

making “advice and assistance”22 funding available to advice agencies and ensuring that 
                                            
21 In-court advice projects exist in 6 of Scotland’s Sheriff Courts. They provide information and advice to those who 
turn up in court with the intention of representing themselves. In a number of cases, these people will be defending 
repossession actions in relation to mortgage or rent arrears. 
22 “Advice and Assistance” funds advice on any aspect of Scots law from a solicitor. Unless the situation is one 
where “Assistance by way of Representation” (ABWOR) is available, it will not fund an actual appearance in court 
by a solicitor. Advice and Assistance is less complicated to apply for than Civil Legal Aid.  
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Scottish Legal Aid Board-employed solicitors are able to undertake a full range of work 
(both of which will require legislation to implement) 

 
The paper also recommended action to enable advice agencies to provide court representation 
in relation to housing cases. This is being taken forward, as it relates to repossession actions, in 
the Home Owner and Debtor Protection Bill. However, access to advice more generally is not 
being addressed in the Bill. 

TENANTS OF PRIVATE LANDLORDS 
The Repossessions Group did not reach agreement in relation to the rights of tenants when a 
home was being repossessed. In its report, the group noted the UK Government’s consultation 
on improved protection for tenants in England and Wales (Lender repossession of residential 
property: protection of tenants – Consultation (and Impact Assessment), Communities and 
Local Government Department 2009). Members believed tenants in Scotland should enjoy the 
same level of protection as those in England and Wales. A proposal to amend the provisions of 
the Housing (Scotland) 1988 Act which apply in cases where the lender seeks to evict the 
assured23 tenant of a defaulting borrower was discussed (Scottish Government 2009c). The 
Policy Memorandum (paragraph 64) states that there was not time to evaluate the problems 
faced by tenants of defaulting landlords before this Bill was introduced.  
 
The Scottish Government has since published its own consultation on the issue – the 
Repossession of Residential Property: Protection of Tenants: Consultation: Home Owner and 
Debtor Protection (Scotland) Bill (Scottish Government 2009l). The Scottish Government has 
stated that it will consider bringing amendments during stage 2 scrutiny of the Bill to provide 
greater protection for tenants, should responses to the consultation support this.  

EXPENSES IN REPOSSESSION ACTIONS 
Another area where agreement could not be reached within the Repossessions Group was on 
expenses in repossessions. The final report highlighted that its proposals requiring more cases 
to call in court should not unnecessarily expose already indebted people to further debt. It also 
noted that mortgage contracts currently require the borrower to agree to meet all the lenders 
costs in relation to a default and that there is no discretion for the court to amend this. The 
Repossessions Group recommended that the Scottish Government consider whether it might be 
appropriate to change the law in this area and whether expenses attributed to court actions 
should be scrutinised by the court (Scottish Government, 2009b).  
 
Paragraph 124 of the Financial Memorandum states that the changes contained in the Bill will 
not substantially alter the court fees incurred by lenders and borrowers. This is partly because 
cases will be heard under summary application procedure, which is cheaper than the previously 
used ordinary application procedure. Borrowers will be required to pay the lender’s solicitor’s 
appearance fee whether or not they decide to defend the action. This will increase costs for 
those who would never have intended to appear in court. However, the proposed approach will 
be less expensive for those who would previously have defended the action. The proposals will 
also allow people who would have previously chosen not to appear in court because of the 
expense to appear at no initial cost. In addition, the Bill will improve the ability of the borrower 
and lender to resolve their differences without having to resort to court action.  

                                            
23 An assured tenant is a tenant in a residential lease to which certain provisions of the Housing (Scotland) Act 
1988 – including security of tenure – apply. 
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APPENDIX 1: REPOSSESSION ACTIONS IN THE SHERIFF COURT 
The table below highlights the number of ordinary cause mortgage/loan lender actions initiated 
and disposed of in favour of the lender in the sheriff courts in July 2009, broken down by court. 
Ordinary cause is a type of court procedure. It refers to cases where the value of the claim was 
over £5,000 or complex legal issues were involved. It is the procedure usually used in relation to 
repossession actions. The actions recorded in the table relate to the repossession of property in 
breach/default of a mortgage or other loan secured on the property. 
 

 Initiated  Disposed of in favour of the lender 
  Defended Undefended 

Aberdeen 29 0 13
Airdrie 43 1 31
Alloa 4 0 1
Ayr 29 2 15
Arbroath 10 1 4
Banff 6 0 0
Campbeltown 2 0 2
Cupar 9 0 5
Dingwall 0 0 0
Dornoch 7 0 1
Dumbarton 27 0 20
Dumfries 10 0 2
Dundee 18 0 11
Dunfermline 23 1 13
Dunoon 3 0 2
Duns 4 0 0
Edinburgh 78 6 65
Elgin 7 0 3
Falkirk 39 1 23
Forfar 6 0 3
Fort William 3 0 4
Glasgow 155 2 103
Greenock 12 0 13
Haddington 16 0 14
Hamilton 18 1 57
Inverness 13 0 11
Jedburgh 3 0 3
Kilmarnock 39 0 33
Kirkcaldy 36 4 37
Kirkcudbright 1 0 1
Kirkwall 1 0 0
Lanark 16 0 11
Lerwick 2 0 0
Linlithgow 34 1 17
Lochmaddy 0 0 0
Oban 0 0 1
Paisley 36 5 27
Peebles 0 0 3
Perth 15 1 6
Peterhead 10 1 9
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Portree 0 0 3
Rothesay 1 0 0
Selkirk 7 0 5
Stirling 17 2 3
Stonehaven 1 0 2
Stornoway 1 0 1
Stranraer 7 2 3
Tain 2 1 1
Wick 2 0 1
Scotland 802 32 583
 
Notes: The data are management information statistics which have not been subjected to the 
same quality assurance processes as statistics produced by the Government Statistical Service. 
 
The Scottish Court Service, the main provider of the data concerned, is working with Justice 
Analytical Services to improve the accuracy and level of detail of the civil judicial statistics it 
collects. This work includes changes to the configuration and use of electronic systems for case 
management and data capture throughout the civil courts, which were put in place in the sheriff 
courts in April 2008. Improved data collected since April 2008 are contained within the table 
above. However, please note that we are still in the process of quality assuring the data and so 
we are not yet in a position to comment on it. Therefore at the present time the data should be 
used with caution and it should be appreciated that firm conclusions should not be drawn from 
the data provided. Please also note that due to changes in definitions used and the data 
collection process that data collected before April 2008 are not comparable with data collected 
after April 2008. 
 
A decree for repossession which has been granted does not necessarily result in an actual 
repossession or eviction. Therefore, the figures cannot be used to estimate the number of 
repossessions. It is not known what proportion of repossession decrees granted result in an 
actual repossession or whether the proportion stays constant each year. Hence it cannot be 
inferred that a rise (or fall) in these decrees equates to a rise (or fall) in repossessions. 
 
Source: Scottish Government (2009h) 
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APPENDIX 2: PRE-ACTION PROTOCOL  
 
Pre-Action Protocol for Possession Claims based on Mortgage or Home Purchase Plan 
Arrears in Respect of Residential Property 
 
I INTRODUCTION 
 
1 Preamble 
1.1 This Protocol describes the behaviour the court will normally expect of the parties prior to 
the start of a possession claim within the scope of paragraph 3.1 below. 
1.2 This Protocol does not alter the parties' rights and obligations. 
1.3 It is in the interests of the parties that mortgage payments or payments under home 
purchase plans are made promptly and that difficulties are resolved wherever possible without 
court proceedings. However in some cases an order for possession may be in the interest of 
both the lender and the borrower. 
 
2 Aims 
2.1 The aims of this Protocol are to – 

(1) ensure that a lender or home purchase plan provider (in this Protocol collectively 
referred to as ‘the lender’) and a borrower or home purchase plan customer (in this 
Protocol collectively referred to as ‘the borrower’) act fairly and reasonably with each 
other in resolving any matter concerning mortgage or home purchase plan arrears; and 
(2) encourage more pre-action contact between the lender and the borrower in an effort 
to seek agreement between the parties, and where this cannot be reached, to enable 
efficient use of the court's time and resources. 

2.2 Where either party is required to communicate and provide information to the other, 
reasonable steps should be taken to do so in a way that is clear, fair and not misleading. If the 
lender is aware that the borrower may have difficulties in reading or understanding the 
information provided, the lender should take reasonable steps to ensure that information is 
communicated in a way that the borrower can understand. 
 
3 Scope 
3.1 This Protocol applies to arrears on – 

(1) first charge residential mortgages and home purchase plans regulated by the 
Financial Services Authority under the Financial Services and Markets Act 2000; 
(2) second charge mortgages over residential property and other secured loans regulated 
under the Consumer Credit Act 1974 on residential property; and 
(3) unregulated residential mortgages. 

3.2 Where a potential claim includes a money claim and a claim for possession this protocol 
applies to both. 
 
4 Definitions 
4.1 In this Protocol – 

(1) ‘possession claim’ means a claim for the recovery of possession of property under 
Part 55 of the Civil Procedure Rules 1998 (“CPR”); 
(2) ‘home purchase plan’ means a method of purchasing a property by way of a sale and 
lease arrangement that does not require the payment of interest; 
(3) ‘bank holiday’ means a bank holiday under the Banking and Financial Dealings Act 
1971; and 
(4) ‘business day’ means any day except Saturday, Sunday, a bank holiday, Good Friday 
or Christmas day. 
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II ACTIONS PRIOR TO THE START OF A POSSESSION CLAIM 
 
5 Initial contact and provision of information 
5.1 Where the borrower falls into arrears the lender should provide the borrower with – 

(1) where appropriate, the required regulatory information sheet or the National 
Homelessness Advice Service booklet on mortgage arrears; and 
(2) information concerning the amount of arrears which should include – 
(a) the total amount of the arrears; 
(b) the total outstanding of the mortgage or the home purchase plan; and 
(c) whether interest or charges will be added, and if so and where appropriate, details or 
an estimate of the interest or charges that may be payable. 

5.2 The parties should take all reasonable steps to discuss with each other, or their 
representatives, the cause of the arrears, the borrower's financial circumstances and proposals 
for repayment of the arrears (see 7.1). For example, parties should consider whether the causes 
of the arrears are temporary or long term and whether the borrower may be able to pay the 
arrears in a reasonable time. 
5.3 The lender should advise the borrower to make early contact with the housing department of 
the borrower's Local Authority and, should, where necessary, refer the borrower to appropriate 
sources of independent debt advice. 
5.4 The lender should consider a reasonable request from the borrower to change the date of 
regular payment (within the same payment period) or the method by which payment is made. 
The lender should either agree to such a request or, where it refuses such a request, it should, 
within a reasonable period of time, give the borrower a written explanation of its reasons for the 
refusal. 
5.5 The lender should respond promptly to any proposal for payment made by the borrower. If 
the lender does not agree to such a proposal it should give reasons in writing to the borrower 
within 10 business days of the proposal.  
5.6 If the lender submits a proposal for payment, the borrower should be given a reasonable 
period of time in which to consider such proposals. The lender should set out the proposal in 
sufficient detail to enable the borrower to understand the implications of the proposal. 
5.7 If the borrower fails to comply with an agreement, the lender should warn the borrower, by 
giving the borrower 15 business days notice in writing, of its intention to start a possession claim 
unless the borrower remedies the breach in the agreement. 
 
6 Postponing the start of a possession claim 
6.1 A lender should consider not starting a possession claim for mortgage arrears where the 
borrower can demonstrate to the lender that the borrower has – 

(1) submitted a claim to – 
(a) the Department for Works and Pensions (DWP) for Support for Mortgage 
Interest (SMI); or 
(b) an insurer under a mortgage payment protection policy, 

and has provided all the evidence required to process a claim; 
(2) a reasonable expectation of eligibility for payment from the DWP or from the insurer; 
and 
(3) an ability to pay a mortgage instalment not covered by a claim to the DWP or the 
insurer. 

6.2 If a borrower can demonstrate that reasonable steps have been or will be taken to market 
the property at an appropriate price in accordance with reasonable professional advice, the 
lender should consider postponing starting a possession claim. The borrower must continue to 
take all reasonable steps actively to market the property where the lender has agreed to 
postpone starting a possession claim. 
6.3 Where the lender has agreed to postpone starting a possession claim the borrower should 
provide the lender with a copy of the particulars of sale, the Home Information Pack and (where 
relevant) details of purchase offers received within a reasonable period of time specified by the 
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lender. The borrower should give the lender details of the estate agent and the conveyancer 
instructed to deal with the sale. The borrower should also authorise the estate agent and the 
conveyancer to communicate with the lender about the progress of the sale and the borrower's 
conduct during the process. 
6.4 Where the lender decides not to postpone the start of a possession claim it should inform 
the borrower of the reasons for this decision at least 5 business days before starting 
proceedings. 
 
7 Alternative dispute resolution 
7.1 The court takes the view that starting a possession claim is usually a last resort and that 
such a claim should not normally be started when a settlement is still actively being explored. 
Discussion between the parties may include options such as: 

(1) extending the term of the mortgage; 
(2) changing the type of a mortgage; 
(3) deferring payment of interest due under the mortgage; or 
(4) capitalising the arrears. 
 

8 Complaints to the Financial Ombudsman Service 
8.1 The lender should consider whether to postpone the start of a possession claim where the 
borrower has made a genuine complaint to the Financial Ombudsman Service (FOS) about the 
potential possession claim. 
8.2 Where a lender does not intend to await the decision of the FOS it should give notice to the 
borrower with reasons that it intends to start a possession claim at least 5 business days before 
doing so. 
 
9 Compliance 
9.1 Parties should be able, if requested by the court, to explain the actions that they have taken 
to comply with this protocol 
 
(Ministry of Justice 2009)  
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Local Government and Communities Committee 
 

26th Meeting, 2009 (Session 3), Wednesday, 28 October 2009 
 

Child Poverty Bill (UK Legislation) – Legislative Consent Memorandum 
 
Background 

1. The Child Poverty Bill was introduced to the House of Commons on 11 
June 2009.  The Bill would provide a statutory basis to the commitment made 
by the UK Government in 1999 to eradicate child poverty by 2020. 
 
2. The Bill’s stated purpose is to give new impetus to that commitment, and 
to drive action across departments. It also aims to define success in 
eradicating child poverty and create a framework to monitor progress at a 
national and local level. 
 
3. The Bill specifically seeks to: 
 

• place a duty on the Secretary of State to meet four United Kingdom-
wide income poverty targets by the end of the financial year 2020; and  

 
• place a duty on the Secretary of State to publish a child poverty 

strategy evaluating progress towards the four income targets and 
setting out future action. The strategy, which is to be revised every 
three years, may make reference to measures that the devolved 
administrations propose to take to tackle child poverty. 

 
4. The Subordinate Legislation Committee has not commented on the 
Memorandum. 
 
5. The Cabinet Secretary for Health and Wellbeing will attend the meeting 
to give evidence on the LCM. 

Amendment to the Child Poverty Bill 

6. The Cabinet Secretary wrote to the Convener on 22 October to advise 
the Committee of an amendment to the Bill. This does not alter the motion 
before Parliament which is set out in the LCM. 

7. The amendment changes Clause 10 of the Bill to include an annual 
reporting requirement for Scottish Ministers. This requires Scottish Ministers 
to lay Scottish-specific annual reports before the Scottish Parliament (in years 
other than those in which a strategy is prepared). As the Cabinet Secretary 
points out in her letter, this is in line with recommendations the Committee 
made in its report on Child Poverty on the provision of updates on progress 
being made towards meeting targets. 

Procedure for dealing with legislative consent memoranda 
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8. Chapter 9B of Standing Orders sets out the procedures for the 
consideration of an LCM.  For any bill under consideration in the UK 
Parliament which makes provision applying to Scotland for any purpose within 
the legislative competence of the Parliament, a Scottish Minister shall lodge a 
motion (legislative consent motion) seeking the consent of the Scottish 
Parliament for the relevant provisions in the relevant bill. 

9. The Scottish Ministers must lodge an LCM which sets out a draft 
legislative consent motion and explains the background to the relevant bill.  
The Parliamentary Bureau refers the memorandum to the relevant lead 
Committee and, if the relevant bill makes provisions for subordinate 
legislation, to the Subordinate Legislation Committee. 

10. The lead Committee must consider the LCM and make a report on its 
views to the Parliament no later than 5 sitting days before the Parliament 
considers the legislative consent motion. 

Action 

11. After hearing evidence from the Cabinet Secretary, the Committee is 
invited to consider whether there are any issues it wishes to raise in its report 
on the LCM. 

 

Susan Duffy 
Clerk to the Committee 
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LEGISLATIVE CONSENT MEMORANDUM 

CHILD POVERTY BILL 
 
 
Draft Legislative Consent Motion 
 
1. The draft motion, which will be lodged by the Cabinet Secretary for Health and 
Wellbeing, is 
 
“That the Parliament agrees that the relevant provisions of the Child Poverty Bill, 
introduced in the House of Commons on 11th June 2009 to make provision within the 
legislative competence of the Parliament and to alter the executive competence of 
Scottish Ministers in respect of the duties to develop and lay a Scottish strategy to 
eradicate child poverty before the Scottish Parliament, should be considered by the UK 
Parliament.”  
 
Background 
 
2. This memorandum has been lodged by Nicola Sturgeon, Cabinet Secretary for 
Health and Wellbeing, under Rule 9.B.3.1(a) of the Parliament’s standing orders.  The 
Child Poverty Bill was introduced in the House of Commons on 11th June 2009.  The Bill 
can be found at: 
 
http://services.parliament.uk/bills/2008-09/childpoverty.html  
 
 
Content of the Child Poverty Bill 
 
3. The overarching aim of the Bill is to step up efforts to eradicate child poverty. To 
this end, it seeks to define and set targets to eradicate child poverty in legislation, to 
promote measures to meet these targets, and to hold governments to account for their 
progress against them.  
 
4. The Bill introduces measures to commit the UK Government to the eradication of 
child poverty, and to place strategic and reporting duties on the UK Government and the 
Scottish Government and relevant Northern Ireland departments. It also places strategic 
duties on Local Authorities in England. Wales is partly covered by this legislation and 
partly by a separate Measure.  This Measure (Children and Families (Wales) Measure) 
was laid before the National Assembly for Wales on 2 March with a view to becoming 
law early in 2010. 
 
5. The main elements of the Bill are: 
 

• It places a duty on the Secretary of State to ensure that a range of 
child poverty targets are met. 

• It defines these targets (based on relative low income, combined low 
income and material deprivation, absolute low income and persistent 
poverty). 

http://services.parliament.uk/bills/2008-09/childpoverty.html
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• It allows the Secretary of State to amend targets and to postpone the 
target year under certain circumstances. 

• It provides for the establishment of a Child Poverty Commission to 
advise on strategic and technical matters. 

• It places a duty on the Secretary of State to produce an initial UK 
strategy to eradicate child poverty, and a revised strategy every three 
years thereafter. 

• It places a duty on the Secretary of State to report on an annual basis 
on progress against the targets, including implementation of the latest 
strategy. 

• It places a duty on Scottish Ministers to produce an initial Scottish 
strategy to eradicate child poverty, and a revised strategy ever three 
years thereafter.  

• It places a duty on the Secretary of State to continue to develop and 
publish strategies, and to report on progress against these strategies, 
if the 2020 targets are not met, and requires continued Scottish 
Government contribution to this process in line with pre-2020 duties. 

• It places various duties on English local authorities to work to reduce 
child poverty and to prepare local strategies in accordance with this. 

 
6. The Prime Minister announced the intention to enshrine in legislation the UK 
Government’s pledge to eradicate child poverty in the UK by 2020, in November 2008’s 
Pre-Budget Report.  Public consultation on this legislation was conducted by the UK 
Government’s Child Poverty Unit between January and March 2009.  
 
7. The proposed arrangements are intended to “future-proof” the targets and the 
measures required to meet them, and to ensure that the eradication of child poverty 
remains on the political agenda. It also contains measures to ensure that the definition 
of success in tackling child poverty in general, and the meaning of “eradication” in 
particular, remains as clear and consistent as possible over time.  
 
8. Legislation is also intended to support a co-ordinated approach to tackling 
poverty within Scotland, and across the UK, and to build consensus and momentum on 
tackling child poverty. 
 
Provisions which relate to Scotland 
 
9. Provisions in the Bill which trigger the need for legislative consent relate to: 
 

• the duty on Scottish Ministers to prepare a Scottish child poverty strategy 
setting out how Scotland will contribute to the UK wide targets and further 
action the Scottish Government will take to address child poverty in Scotland; 

 
• the requirement for the Scottish child poverty strategy to be revised every 

three years (in line with the UK strategy and the strategy to be prepared 
under the Welsh Measure on child poverty) with copies to be laid before the 
Scottish Parliament; 

 
• the requirement for Scottish Ministers to request the advice of the new Child 

Poverty Commission in preparing the Scottish Government’s child poverty 
strategy and to have regard to that Advice; and 
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• the Bill will also include the right for Scottish Ministers to appoint a 

Commissioner to the new Child Poverty Commission, and the Bill is drafted to 
allow Scottish Ministers to be consulted by the Secretary of State on overall 
membership of the Commission. 

 
10. As these provisions lie within the legislative competence of the Scottish 
Parliament, or alter the executive competence of Scottish Ministers, legislative consent 
is required.  
 
11. An overview of the provisions included in the Bill is attached at Annex A. 
 
Consultation 
 
12. The UK Government’s cross-departmental Child Poverty Unit (CPU) held a 
consultation from January-March 2009, over a six week period.  Approximately 240 
responses were received from national charities, local government and individual 
members of the public. A series of stakeholder events were also held to inform the 
consultation.  CPU have now published a Child Poverty Consultation Report which can 
be found at: 
 
http://www.dcsf.gov.uk/everychildmatters/strategy/parents/childpoverty/childpoverty/
 
 
13. The majority of respondents were supportive of the legislation and the 
Government’s vision to eradicate child poverty by 2020.  Some respondents highlighted 
the need for devolved administrations and the UK Government to engage positively to 
co-ordinate efforts to combat child poverty and further believed that national and local 
strategies should be joined up and cohesive. 
 
14. The Scottish Government has also consulted informally with the following key 
stakeholders – Child Poverty Action Group, Action for Children, Save the Children, 
Poverty Alliance, NHS Greater Glasgow and Clyde, Children in Scotland, COSLA and 
the End Child Poverty and Scottish Campaign for Welfare Reform coalitions, and 
ensured that they have been made aware of the UK Government’s consultation paper. 
However a full consultation with Scottish stakeholders has not taken place. If 
appropriate, the Scottish Government will undertake further consultation at the point 
when it is making decisions on how the Scottish provisions in the Bill are to be taken 
forward. 
 
Financial Implications 
 
15. The financial implications for the Scottish Government will place pressure on, but 
should be met by, existing resources.  There will be a need to support local government 
and partners to focus their efforts on eradicating child poverty, but funding for capacity 
building initiatives should be met through existing budgets.  
 
Conclusion 
 
16. The view of the Scottish Government is that it is in the interests of the people of 
Scotland to be an active participant in the UK Government Child Poverty initiative.  This 
view has been echoed by stakeholders and in the recent report by the Parliament’s 

http://www.dcsf.gov.uk/everychildmatters/strategy/parents/childpoverty/childpoverty/
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Local Government and Communities Committee which stated; 
 
“The Scottish Government has committed to do all it can to help achieve these targets. 
The Committee welcomes this commitment and believes there must be collaboration 
between Governments as the levers for tackling child poverty are both reserved to the 
UK Government and devolved to the Scottish Government. The Committee recognises 
that there must also be collaboration at a local level between sectors and agencies, and 
through the sharing of best practice, to ensure that the strategies for tackling child 
poverty are integrated and make the best use of knowledge and resources.”  
 
17. It is with this goal in mind that the Scottish Government commends this 
Legislative Consent Motion to the Parliament.  

 
 
SCOTTISH GOVERNMENT 
June 2009  
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       ANNEX A 
 
 
OVERVIEW OF THE UK CHILD POVERTY BILL 
 
Part 1: National targets, strategies and reports 
 
Targets relating to child poverty 

• Covers Secretary of State (SofS) duty to ensure that the [relative, combined, 
absolute and persistent child poverty]. targets are met. 

• Defines the UK targets on child poverty and provides for technical definition of 
the UK targets on child poverty, through regulations.  

 
Power to amend targets 

• Provides SofS with the powers to amend the persistent poverty target with the 
permission of the Commission, under certain circumstances. 

 
Power to postpone target year 

• Allows SofS to postpone the target year under certain circumstances. 
 
Child Poverty Commission 

• Commission’s functions are set out in the Schedule to the Bill, which also 
specifies required level of expertise, term of office and administrative details. 

 
Strategies and reports relating to child poverty: duties of SofS 

• Sets out provisions for the initial UK strategy. Specifies timescale for its 
publication. States that it should set out the measures that the Secretary of State 
proposes to take, ensure that targets are met, and that as far as possible children 
in the UK are not affected by socio-economic disadvantage. It should also set out 
the progress that the SofS considers needs to be made, and intends to make. 

• Sets out provisions for the revised UK strategy. Specifies timescale (every 3 
years, beginning with the date of the initial strategy) for its publication, and 
specifies contents of the revised strategies. 

• Sets out how the SofS must seek the Commission’s advice on the UK 
strategies – i.e. that their advice must be sought in the preparation of strategies, 
have regard for this advice, and that the Commission must publish their advice 
as soon as is reasonably practical. 

• Sets out that the SofS must consult with various bodies and with Ministers 
in the Devolved Administrations in preparing strategies. 

• Specifies the duty for SofS to lay progress reports before Parliament. Reporting 
dates are each anniversary of the day that the initial strategy was either 
published or laid before Parliament (to be confirmed). Each report must set out 
the measures taken by SofS in accordance with the most recent strategy and 
describe the effect of those measures on progress towards the targets. SofS 
must consult with the devolved administrations in preparing these reports.  

• Specifies the duty for SofS to continue to develop and publish UK strategies, and 
to report on progress against these strategies, if the 2020 targets are not met. 

 
Strategies relating to child poverty: duties of Scottish Ministers 

• Sets out duties on Scottish Ministers to produce an initial strategy, to be laid 
before the Scottish Parliament. 



LCM(S3)22.1                                                                                           Session 3 (2009) 
 

6

• Revised strategies must be produced, in same terms as the UK strategies 
(including the provisions that apply after 2020 if the targets are not met). 

• Scottish Ministers must seek advice from the Commission, under the same 
terms as advice to SofS. 

• Covers consultation by Scottish Ministers, in same terms as advice to SofS. 
This includes consultation with local authorities, SofS, children and organisations 
working with children, and “other persons as the Scottish Ministers see fit”.  

 
Economic and Fiscal Circumstances 

• Economic and fiscal circumstances (and the impact of any strategies on the 
economy or fiscal circumstances) must be taken into account by SofS and 
Scottish Ministers when preparing strategies, and by the Commission in 
preparing its advice. 

 
Duty to make regulations after the target year 

• Before the end of the target year, SofS must make regulations about the effect of 
the targets after the end of the target year. If the targets have not been met, 
further strategic duties apply. 

 
Part 2: Duties of local authorities and other bodies in England 
 

• Places duties on local authorities and other public bodies in England to: 
- Promote co-operation to reduce child poverty in local areas 
- Prepare local needs assessments 
- Prepare local child poverty strategies 
- Prepare sustainable community strategies 

• None of the duties in Part 2 apply to Scotland. 
 
 
 



Deputy First Minister & Cabinet Secretary for
Health and Wellbeing
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The Scottish Parliament
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UK Child Poverty Bill - Update to Legislative Consent Memorandum

~=1
The Scottish
Government

I am writing to inform you of an amendment to the Child Poverty Bill which has implications
for the Legislative Consent Memorandum which you will consider on 28 October.

Scottish Government officials have continued to progress work with colleagues in the UK
Government's Child Poverty Unit (CPU) and the other Devolved Administrations on the Child
Poverty Bill and its application to Scotland. As a result of this work, and taking into
consideration the expressed views of stakeholders, the Scottish Government has agreed the
need to include a specific reporting arrangement for Scotland in the Bill - one which is
distinct from that pertaining to the strategic duty. In order to address this requirement, an
amendment has now been tabled in the House of Commons by the UK Government.

The amendment changes Clause 10 of the Bill to include an annual reporting requirement for
Scottish Ministers. As you are aware, the Memorandum currently before the Committee
addresses the annual requirement of the Secretary of State to report on progress to the UK
Parliament for the whole of the UK, and provides that this report must cover measures taken
by Scottish Ministers in accordance with the most current Scottish strategy. In addition to
this, progress on the Scottish strategy will have to be reviewed at least every three years in
order to meet the strategic duty on Scottish Ministers and Scottish Ministers would continue
to be able to report more frequently if they saw fit to do so.

The amendment simply strengthens the duty on Scottish Ministers by requiring Scottish-
specific annual reports to be laid before the Scottish Parliament. This is very much in line
with the recommendations of the Local Government and Communities Committee's Child
Poverty Inquiry, and with my response to these recommendations.
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I have already pledged to alert the Committee to our annual publication of statistics on
Scotland's progress against the child poverty targets - this amendment will add further
weight to this commitment.

The amendment states that Scottish Ministers will now report to the Scottish Parliament in
every year other than those in which a strategy is prepared. The report shall contain the
information set out in clause 10, subsection 5 of the Bill, which sets out progress reporting on
the measures outlined in the most current strategy, and the effect of those measures in
contributing to the targets.

As the amendment affects the information contained in the Memorandum, I wished to make
sure that the Committee was aware of this change in good time before my attendance to
discuss the Child Poverty LCM on October 28. Please note that the Motion itself remains
pertinent and will not require revision.

I hope that this is helpful to you. k\
L/ .,

~~

NICOLA STURGEON
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	2. This memorandum has been lodged by Nicola Sturgeon, Cabinet Secretary for Health and Wellbeing, under Rule 9.B.3.1(a) of the Parliament’s standing orders.  The Child Poverty Bill was introduced in the House of Commons on 11th June 2009.  The Bill can be found at: 
	3. The overarching aim of the Bill is to step up efforts to eradicate child poverty. To this end, it seeks to define and set targets to eradicate child poverty in legislation, to promote measures to meet these targets, and to hold governments to account for their progress against them.  
	4. The Bill introduces measures to commit the UK Government to the eradication of child poverty, and to place strategic and reporting duties on the UK Government and the Scottish Government and relevant Northern Ireland departments. It also places strategic duties on Local Authorities in England. Wales is partly covered by this legislation and partly by a separate Measure.  This Measure (Children and Families (Wales) Measure) was laid before the National Assembly for Wales on 2 March with a view to becoming law early in 2010. 
	5. The main elements of the Bill are: 
	6. The Prime Minister announced the intention to enshrine in legislation the UK Government’s pledge to eradicate child poverty in the UK by 2020, in November 2008’s Pre-Budget Report.  Public consultation on this legislation was conducted by the UK Government’s Child Poverty Unit between January and March 2009.  
	7. The proposed arrangements are intended to “future-proof” the targets and the measures required to meet them, and to ensure that the eradication of child poverty remains on the political agenda. It also contains measures to ensure that the definition of success in tackling child poverty in general, and the meaning of “eradication” in particular, remains as clear and consistent as possible over time.  
	8. Legislation is also intended to support a co-ordinated approach to tackling poverty within Scotland, and across the UK, and to build consensus and momentum on tackling child poverty. 
	9. Provisions in the Bill which trigger the need for legislative consent relate to: 
	 
	10. As these provisions lie within the legislative competence of the Scottish Parliament, or alter the executive competence of Scottish Ministers, legislative consent is required.  
	 
	11. An overview of the provisions included in the Bill is attached at Annex A. 
	12. The UK Government’s cross-departmental Child Poverty Unit (CPU) held a consultation from January-March 2009, over a six week period.  Approximately 240 responses were received from national charities, local government and individual members of the public. A series of stakeholder events were also held to inform the consultation.  CPU have now published a Child Poverty Consultation Report which can be found at: 
	 
	 
	13. The majority of respondents were supportive of the legislation and the Government’s vision to eradicate child poverty by 2020.  Some respondents highlighted the need for devolved administrations and the UK Government to engage positively to co-ordinate efforts to combat child poverty and further believed that national and local strategies should be joined up and cohesive. 
	 
	14. The Scottish Government has also consulted informally with the following key stakeholders – Child Poverty Action Group, Action for Children, Save the Children, Poverty Alliance, NHS Greater Glasgow and Clyde, Children in Scotland, COSLA and the End Child Poverty and Scottish Campaign for Welfare Reform coalitions, and ensured that they have been made aware of the UK Government’s consultation paper. However a full consultation with Scottish stakeholders has not taken place. If appropriate, the Scottish Government will undertake further consultation at the point when it is making decisions on how the Scottish provisions in the Bill are to be taken forward. 
	15. The financial implications for the Scottish Government will place pressure on, but should be met by, existing resources.  There will be a need to support local government and partners to focus their efforts on eradicating child poverty, but funding for capacity building initiatives should be met through existing budgets.  
	16. The view of the Scottish Government is that it is in the interests of the people of Scotland to be an active participant in the UK Government Child Poverty initiative.  This view has been echoed by stakeholders and in the recent report by the Parliament’s Local Government and Communities Committee which stated; 
	17. It is with this goal in mind that the Scottish Government commends this Legislative Consent Motion to the Parliament.  
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