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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

7th Meeting, 2009 (Session 3) 
 

Wednesday 11 March 2009 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Equal Pay in Local Government: The Committee will take evidence from— 
 

Mark Irvine, Action 4 Equality Scotland; 
 

and then from— 
 

Glynn Hawker, Scottish Organiser, Bargaining and Equal Pay, UNISON; 
 
Alex McLuckie, Senior Organiser, GMB Scotland. 
 

2. Subordinate legislation: The Committee will take evidence on the draft 
Representation of the People (Postal Voting for Local Government Elections) 
(Scotland) Amendment Regulations from— 

 
Bruce Crawford MSP, Minister for Parliamentary Business, Stephen 
Sadler, Head of Elections and Local Governance Team, Andy Sinclair, 
Senior Policy Officer, Referendum and Elections Division, and Colin 
Brown, Senior Principal Legal Officer, Scottish Government. 
 

3. Subordinate legislation: Bruce Crawford MSP (Minister for Parliamentary 
Buiness) to move S3M-3505— 

 
That the Local Government and Communities Committee recommends 
that the draft Representation of the People (Postal Voting for Local 
Government Elections) (Scotland) Amendment Regulations 2009 be 
approved. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Absent Voting at Scottish Local Government Elections (Provision of 
Personal Identifiers) Regulations 2009 (SSI 2009/35) 
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the Scottish Local Government Elections Amendment Order 2009 
(SSI 2009/36) 
 

5. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the  Non-Domestic  Rates  (Levying) (Scotland)  Regulations 2009 
(SSI 2009/42) 
 

 
Susan Duffy 

Clerk to the Local Government and Communities Committee 
Room T3.40 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5217 
Email: susan.duffy@scottish.parliament.uk 

mailto:susan.duffy@scottish.parliament.uk
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The papers for this meeting are as follows— 
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Equal Pay Submissions 
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Agenda item 4  

SSI 2009/35 cover 
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SSI 2009/36 cover 
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Agenda item 5  

SSI 2009/42 cover 
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Local Government and Communities Committee 
 

7th Meeting, 2009 (Session 3), Wednesday, 11 March 2009 
 

Equal Pay in Local Government - Submissions 
 
Introduction 

1. The Committee agreed to hold two evidence sessions on the issue of 
equal pay in local government.  At this meeting, the Committee will take 
evidence from Action 4 Equality and from Unison and GMB Scotland and at 
its meeting on 18 March, it will take evidence from a selection of individual 
local authorities. 

2. In addition, the Committee agreed to write to all 32 local authorities 
seeking information regarding the costs of equal pay and to the Tribunals 
Service.  COSLA will be co-ordinating a response on behalf of all local 
authorities, but in the intervening period, submissions have been received 
from two individual local authorities. 

3. The following submissions are attached: 

• Action 4 Equality 

• East Ayrshire Council 

• South Lanarkshire Council 

• The Tribunals Service 

• UNISON 

 

Susan Duffy 
Clerk to the Committee 
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SUBMISSION FROM ACTION 4 EQUALITY SCOTLAND 
 
Background 
 
1) The right to equal pay is enshrined in the Equal Pay Act 1970, but almost 
40 years later the pay gap between traditional male and female jobs is still 
huge (22% on average) - even in the public sector where trade union 
organisation is relatively strong. Clearly, something is badly wrong and has 
been for many years. 
 
2) During the 1970’s and 80’s some progress was made in tackling the 
problem. In 1987/88 a new job evaluation (JE) scheme was introduced in local 
government which aimed to give many female dominated jobs a better deal.  
 
3) The scheme was restricted to manual workers only, but many 
predominantly female jobs benefited – for the first time a Home Carer or 
Cook, for example, was placed on a higher basic grade than a Refuse 
Collector – MW 5 compared to MW 2 for the male job. 
 
4) But the manual workers JE scheme did not address the issue of hidden 
bonuses, paid only to male jobs and often worth 50% or more on top of their 
basic pay. So, while it looked as if the Home Carer had caught up with the 
male workers’ pay, this was just an illusion.  
 
5) So, the fight carried on into the 1990’s. The unions adopted an agreed 
strategy that set out to end the old divide between ‘blue’ and ‘white’ workers 
by delivering a new and common set of conditions of service for all council 
workers – this became known as Single Status.  
 
6) The strategic goal of the trade unions (Single Status) was shared, at the 
time, by the local government employers – not least because the trade unions 
had a Plan B. The trade unions made it clear to the employers that litigation in 
the Employment Tribunals was a viable option, if the collective bargaining 
machinery failed to deliver the intended outcome. 
 
7) For their part, councils accepted that thousands of female workers had 
valid equal pay claims, as a result of the long standing practice of paying 
hidden bonuses, but only to traditional male jobs. The employers conceded 
they had no real defence to such claims, which is evidenced by their rush to 
make settlement offers (albeit poor offers) in 2005/06. 
 
8) Equal pay was always at the heart of the Single Status agenda and, of 
course, everyone agreed with aim of achieving equal pay, but years of difficult 
and detailed negotiations followed before a new national UK agreement was 
finally reached in 1997.  
 
9) Scotland modified and, arguably, strengthened the original UK agreement 
with its own Single Status (Red Book) Agreement in 1999. The Red Book took 
Scotland out of the UK negotiating machinery and included a clear timetable 
for implementing the new national agreement plus a nationally recommended 
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job evaluation (JE) scheme, which was regarded as the key to resolving the 
long-standing gender inequalities in pay.          
 
 
1999 Onwards 
 
10) Having adopted its own Single Status Agreement in 1999, the trade 
unions and council employers had committed themselves to a timetable of 3 
years for introducing a completely new and non-discriminatory Job Evaluation 
scheme.  
 
11) The proposed vehicle for this task (Gauge) was a bespoke JE scheme, 
one chosen deliberately and only after the employers spent £250,000 of 
public money road testing the scheme to ensure it was fit for purpose. All 32 
Scottish councils supported the Red Book national agreement and 
development of the Gauge JE scheme – with larger councils paying more on 
a per capita (employee) basis.  
 
12) The Gauge scheme was based on clear, transparent principles and 
agreed to adopt the Code of Good Practice from the Equal Opportunities 
Commission (EOC), as well as rigorous statistical techniques for analysing 
and assessing pay outcomes – i.e. the ‘before’ and ‘after’ pay outcomes in 
terms of key male and female job groups. 
 
13) For reasons only the employers’ can explain, councils began dragging 
their feet – the original 2002 deadline came and went, only to be replaced by 
a 2 year extension until 2004. By then the original agreement had been 
allowed to drift and there was no sign of either the trade unions or the local 
authority employers having the political will to tackle the widespread pay 
discrimination – which they had both promised to sweep away in 1999. 
 
14) In August 2005, Action 4 Equality Scotland and Stefan Cross Solicitors 
began to explain the size of the pay gap and the right of women workers to 
pursue an equal pay claim under the law. At first, councils insisted that they 
had no equal pay issues, but that changed very quickly as one council after 
another tried to ‘buy-out’ the equal pay claims of their female employees with 
one-off cash sums. The employers refused to explain the basis of their offers, 
but often they were worth less than 50% of the real value of people’s claims. 
Around this time, COSLA issued a National Framework Agreement under 
Scottish Joint Council SJC/22 which recognised there were ‘many valid equal 
pay claims in the workforce’.     
 
15) The behaviour of the Scottish employers, individually and collectively, 
should be considered in the context of a period of substantial funding growth - 
council budgets effectively doubled over the 10 years up to 2007/08. Yet no 
effective planning had taken place on how to deliver upon the historic 
commitment to equal pay in 1999. 
 
Present Position 
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16) Most of Scotland’s councils have now introduced new (Single Status) pay 
and grading structures following a local job evaluation (JE) exercise, as 
required by the 1999 Red Book national agreement. Edinburgh and Midlothian 
are two councils where the JE exercise is still outstanding, but in the 
meantime other difficulties have come to the fore. 
 
17) Glasgow City Council and South Lanarkshire Councils have both 
introduced their own ‘in-house’ JE schemes whose provenance and 
implementation is at odds with the nationally recommended (Gauge) scheme. 
Glasgow’s JE scheme rewards full-time workers over part-time workers, who 
are largely women, while South Lanarkshire has claimed that its scheme was 
externally validated by the EOC – but external scrutiny by the EOC never took 
place.  
  
18) The implementation of job evaluation has also caused a great controversy 
in other areas. North Lanarkshire Council balloted the workforce on its 
proposals, but the council implemented their scheme without agreement 
despite an overwhelming NO vote. Likewise in Fife where the workforce again 
rejected the council’s plans, despite trade union support. 
 
19) So, Scotland’s five largest councils all continue to grapple with major 
issues and problems when it comes to single status and equal pay – but the 
two things are not the same. Single Status is a national agreement, key 
elements of which (e.g. job evaluation) are not mandatory; whereas equal pay 
is about equal treatment under the law. The legal route has obvious 
attractions if collective negotiations fail.  
 
20) The present position across Scotland is that Action 4 Equality Scotland 
and Stefan Cross represent 11,706 local authority claimants as at March 2009 
- although some have reached an interim settlement all of these individuals 
have ongoing claims. 
 
Ongoing Issues and Concerns  
 
Obfuscation and Delay 
21) Many of the claims currently before the Employment Tribunals have been 
underway for well over three years. The delay is largely down to deliberate 
delaying tactics on the part of the employers. When their issues are put to the 
test they have been dismissed by the tribunals. Yet, they persist in using 
public funds to delay and frustrate the claims of low paid employees who are 
simply exercising their right to equal pay under the law. 
 
22) Pre-hearing reviews (PHRs) have been requested by the following 
councils in the recent past, but all have been rejected: North Ayrshire Council 
(Job Changes – costs awarded against the council); Falkirk Council (Job 
Changes); Edinburgh City Council (APT&C claims – costs awarded against 
the council); Glasgow City Council (Strike Out application); South Lanarkshire 
Council (Strike Out application). Council tax payers are footing these bills.             
 
Work Rated as Equivalent (WRE) Claims 
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23) WRE claims are the most straightforward category because these claims 
are based on the fact that any two jobs that are being compared have already 
been rated (or valued) under a common job evaluation (JE) scheme, e.g. the 
1987/88 Manual Workers Scheme.  
 
24) So, if a female job such as a Home Carer on grade MW 5 is earning less 
than a male job such as a Refuse Driver on grade MW 4, then the employer 
has a lot of explaining to do Some councils (Glasgow, Edinburgh Stirling and 
Renfrewshire) have settled many of their WRE claims – the majority have still 
do so, hence the ongoing litigation..          

 
Equal Pay for Work of Equal Value (EPWEV) Claims 
25) EV claims are a major and growing, category of claimant. In this case, 
jobs have not been rated under a common JE scheme, but that is no bar to 
bringing a claim. Employment Tribunals can appoint an independent expert to 
assess the content of different jobs along with their relative skill and 
responsibility levels. 
 
26) Many APT&C jobs have just as valid claims as their manual worker 
colleagues. For example, Classroom Assistants, School Secretaries, Catering 
Managers and Social Care Workers are generally still paid much less than 
council refuse workers and gardeners.          
 
Protection Period Claims 
27) Pay protection is part of the original Single Status Agreement, although 
protection was intended to operate on the original 1999-2002 timescale. The 
employers failed to act at the time and are now faced with a dilemma – 
because by agreeing to protect the higher pay of traditional jobs, councils 
invite the same claim from female groups whose pay has been 
artificially held down for years.  
 
28) As a result of a recent decision in the Court of Appeal (the Bainbridge 
case) women are now entitled to the same rate of pay as the men for the 
entire length of that protection period. For many this is a further significant 
claim as it is based on all hours worked and difference in pay between the two
 jobs. 
 
Male Claims 
29) Some councils (Edinburgh for example) refuse to concede the claims of 
male workers employed in female dominated jobs – even though they have 
conceded the WRE claims of their female colleagues. So, a male Home Help 
or Cook in Edinburgh has been denied the same offer of settlement made to 
female workers. 
 
Job Evaluation – Local Implementation 
30) South Lanarkshire Council (SLC) has introduced a JE scheme that 
prevents council employees from understanding and comparing the relative 
worth of their jobs. Up until now, SLC has been unable or unwilling to explain 
how all the different jobs have been valued under its ‘in-house’ scheme. SLC 
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is the only council in Scotland in this position and it has still to explain clearly 
how employees moved across from the ‘old’ to the ‘new’ pay structures.  
 
31) Glasgow City Council has introduced a new concept of Core and Non-
Core pay. In our view the non-core pay element is discriminatory and unlawful 
because it awards additional grading points (and extra pay) to predominantly 
male jobs, e.g. full-time workers get 7 extra points (£800 pa) – which 
penalises part-time workers, the vast majority of whom are women.    
 
32) North Lanarkshire Council has introduced new incremental scales for jobs 
which previously had no increments, with many existing employees being 
placed at the bottom of the new pay scales. Yet, the standard of work required 
from employees and standard of service delivered to clients has remained 
exactly the same. In our view, these experience-related increments cannot be 
justified as they discriminate on the grounds of age.     
 
Council Compromise Agreements 
33) Glasgow City Council led the way in organising local ‘acceptance’ 
meetings where employees were offered a cash lump sum – in return for 
which they were required to sign away their legal rights under a Compromise 
Agreement. 
 
34) But these agreements may not be valid under s77 of the Sex 
Discrimination Act 1975 because employees in Glasgow were directed to a 
solicitor or law firm chosen by the council. Employees had no role or choice in 
selecting the individual lawyers and it has since become clear that the law 
firms involved agreed to restrict the scope of their advice on terms laid down 
by the city council. This may affect other councils as well.     
 
35) Employees were unaware of the relationship between the city council and 
various law firms providing ‘independent’ advice. Specifically, they were not 
made aware that the council was working closely with these law firms, had 
already agreed to pay their fees and directly influenced what their solicitors 
could or could not say to council employees.  
 
Trade Unions and the Allen v GMB Case 
36) The big three public sector unions (GMB, Unison and Unite) are all 
affected by a landmark decision from August 2008 in the Court of Appeal. The 
case, known as Allen v GMB, found that the GMB had discriminated against 
their own low-paid women members. The women sought equal pay with the 
men and alleged they were represented inadequately by the union, 
complaining the GMB was guilty of sex discrimination. 
  
37) The Employment Tribunal decided unanimously that their employer 
(Middlesborough Council) should have eradicated unequal pay years earlier. 
The tribunal found that the GMB then collaborated with the employer by 
manipulating members, who had back pay claims, into unwittingly sacrificing 
their rights – to the benefit of the employer. In doing so, the tribunal agreed 
that the union had unjustifiably discriminated against their low-paid women 
members. 
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The Court of Appeal held that the GMB misrepresented the ‘deal’ that was on 
offer from the council and the case has been referred back to the Employment 
Tribunal to consider compensation. 
 
Retired Employees (1999 Onwards) 
38) Since 1999 over 25,000 council employees have retired and many of 
those individuals stood to benefit from the 1999 Single Status Agreement. The 
employers and unions were responsible for advising employees of their right 
to register a ‘protective’ claim within 6 months of the date of their retirement.  
 
39) But neither party took the issue of equal pay sufficiently seriously to 
protect the interest of employees whose jobs had been undervalued for years, 
but who were due to retire in the period following the 1999 Single Status 
Agreement. Employees who retired and made no claim within 6 months are 
now out of time because of the time limits in the Employment Tribunals. The 
outcome is extremely unfair on thousands of female employees whose 
pension and retirement benefits are much lower than they should be. Many of 
these women spent a lifetime in the service of their local communities.  
 
Mark Irvine 
March 2009 
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SUBMISSION FROM EAST AYRSHIRE COUNCIL 
 
Thank you for your letter of 30 January 2009 to the Chief Executive in which 
you sought information regarding the above. 
 
I would advise that this Council has contributed to the response which CoSLA 
will be co-ordinating and submitting to you on behalf of all Councils. 
 
Notwithstanding the response which will be channelled through CoSLA I 
would make the following comments.  Given the number and individual basis 
of equal pay claims it is extremely difficult to assess accurately the costs 
associated with the hundreds of equal pay claims lodged against this Council.  
In addition, because of the development of case law, cases which were 
settled, for example those where compensation payments were made and 
compromise agreements signed, have now had supplementary claims 
submitted by employees.  Thus in the last 10 days we have received from 
GMB a further 510 supplementary claims. 
 
Also, as you will appreciate there can be a difference in costs between cases 
that might run their full course at Tribunal and be lost and those that will be 
settled before consideration by the Tribunal and this contributes to the 
difficulty in assessing likely risk. 
 
With regard to specific questions which you have posed I would respond as 
follows:- 
 
• The Council has “settled” around 1,500 claims by way of compensation 

payments and out of court settlements, but as indicated above a number 
of the employees with whom we have settled have submitted 
supplementary claims. 

 
• The Council is in a position to utilise some reserves to meet equal pay 

claims but it is not possible to assess what proportion of costs could be 
met. 

 
• The Council has not used any external legal advisers to deal with cases 

lodged with the Tribunal. 
 
• The Council has implemented a revised pay and grading scheme.  It was 

imposed on the basis that imposition was permissible and appropriate 
under Clause 12.2 of the National Agreement on Pay and Conditions of 
Service (Red Book).  We have not as yet implemented revised 
Conditions of Service. 

 
• The additional costs on the payroll of the revised pay and grading 

scheme is c £4.5m per annum. 
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I trust that the foregoing is of assistance to you.  However, I would stress the 
difficulty of predicting accurately the potential liabilities given the various 
factors, known and unknown, referred to above. 
 
Martin H Rose 
Head of Human Resources 
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SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 

 
I refer to your letter of 30 January 2009 regarding the above and would 
respond to your questions as follows:- 
 
Equal Pay Questions 
 
Whether your Local Authority has made an assessment of the likely overall 
cost implications of Equal Pay for your Authority? 
 
If so, what the estimate of the total cost is? 
 
In terms of Equal Pay cases which remain to be settled, what estimate of the 
cost of settling these cases has been made? 
 
Response South Lanarkshire Council have not settled any Equal Pay 

cases and do not anticipate settling any Equal Pay cases 
currently in progress. 

 
In terms of Tribunal cases relating to Equal Pay, how many have been settled 
and how many remain outstanding?  
 
Response The Authority is currently defending over 1,700 Equal Pay 

claims which are in progress at Tribunal. 
 
In terms of the Tribunal cases that remain outstanding, what are the likely 
legal costs associated with these cases? 
 
Response It is difficult to estimate likely legal costs associated with 

outstanding Equal Pay claims. 
 
Is there scope for your Local Authority to use reserves to meet any potential 
liabilities in relation to Equal Pay? 
 
If there is scope to use reserves, what proportion of the cost of settling Equal 
Pay cases do you consider reserves will be able to cover? 
 
Response South Lanarkshire Council will have to examine any options 

available at that time to meet potential liabilities. 
 
In terms of assessing the cost of Equal Pay, are there liabilities for staff which 
your Local Authority had previously considered would not be covered by 
Equal Pay?  If so, has any estimate of the cost of Equal Pay include the cost 
for these staff that you did not previously consider would be covered by the 
Equal Pay provisions? 
Response N/A. 
 
Single Status Questions 
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Have you reached a settlement with your employees with regard to Single 
Status?  If a settlement has been obtained, was this settlement reached 
through negotiation or imposed? 
 
Response A negotiated implementation of Single Status was achieved. 
 
Where a settlement has been obtained, are there any ongoing financial costs 
associated with implementing the settlement?  If so, what are these costs 
estimated to be? 
 
Response There are no ongoing financial costs directly resulting from 

Single Status. 
 
Where a settlement has not been obtained, have you made an estimate of the 
cost to your Local Authority of reaching a settlement?  If so, what is your cost 
estimate? 
 
Response N/A. 
 
I trust this addresses the questions raised. 
 
 
Archibald Strang 
Chief Executive 
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SUBMISSION FROM THE TRIBUNALS SERVICE 

 
The Employment Tribunals (Scotland) holds, at 31 January 2009, 35,213 
equal pay claims brought against the Local Authorities in Scotland, 58% of its 
live caseload.  The first of the equal pay claims was lodged in June 2005.   
 
The majority of claims held are from women seeking equal pay with male 
comparators employed by the respondent local authority. There are a number 
of male employees who have made equal pay claims which are directly 
related to the claims of female colleagues on the basis that if the claims by 
their female colleagues are successful then they would be entitled to pay 
equal to that of their female colleagues.   
 
There are 48,049 Local Authority outstanding equal pay claims in England 
and Wales.  The majority of these claims have been made in the North of 
England, i.e. in the Leeds, Manchester, Liverpool and Newcastle areas.   
 
Administration of cases 
 
For administrative and judicial case management purposes these claims are 
grouped into what are termed “multiples”.   A “multiple” is by definition more 
than one claim against the same respondent and is determined by the nature 
of the claim and the respondent name.    Each “multiple” may subsequently be 
divided into a number of “sub-multiples” which group together specific claims 
in which there are common features.    
 
Claims against a Local Authority may therefore be broken down into a series 
of multiples which group together, for example, all claims in which the claim is 
based on “like work”; “work rated as equivalent” or “work of equal value”.   The 
associated sub multiples may be broken down into, for example, groupings by 
representative, employment type etc.   The precise sub division of the multiple 
will be determined by the Employment Judge dealing with the claims.   
 
Impact the volume of cases has had on the Service 
 
a) Service Delivery 
 
(i) Administrative 
 
A specialist team of five experienced administrative staff has been created to 
deal with these equal pay claims; additional staff have been recruited to 
backfill those posts. 
The high number of equal pay claims has, because of the creation of this 
specialist team, had no adverse impact on the day to day administrative 
progression of the other claims received.  Performance in Scotland  against 
the employment tribunals’ two main key performance indicators i.e. the speed 
at which cases are brought to first hearing and the speed at which judgments 
are issued has not been affected.  
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(ii) Judicial 
 
There are seven employment judges who have been “nominated” to deal with 
equal pay and equal pay related claims - 1 in Aberdeen, 1 in Dundee, 3 in 
Edinburgh and 2 in Glasgow.   The Aberdeen, Dundee and Edinburgh based 
Employment Judges deal with the case management and hearing of the Local 
Authorities falling within their geographical areas.   Each deals with two or 
three Local Authorities in addition to their “normal” work.    
 
In Glasgow one Employment Judge has the lead responsibility for the judicial 
case management of all equal pay claims in the West of Scotland.   Other 
than involvement in the judicial interlocutory rota, she is involved in equal pay 
work all of the time.   The second Glasgow based employment judge 
undertakes a role similar to the other “nominated “employment judges in 
Aberdeen, Dundee and Edinburgh. 
 
In addition to the specific nominated Employment Judges in Scotland other 
Employment Judges have been trained in equal pay so that back up is 
available if required.  All the nominated Employment Judges in Scotland are 
supported by the Vice President in Scotland who provides a strategic 
Scotland wide oversight of the handling of the cases.  This support is primarily 
geared to maximising consistency of approach and engaging with users to 
adopt common approaches where appropriate.  
 
The President of the Employment Tribunals, recognising that the need for the 
ongoing and increasing commitment of judicial resource to equal pay claims, 
has taken steps to increase judicial staffing levels in the course of the year.   
There is therefore no adverse impact, from a judicial perspective, on the other 
claims received. 
 
c)  Budgets 
 
The costs of the operating the specialist team are estimated at £105,000 per 
annum.  
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SUBMISSION FROM UNISON 

 
Summary 
 
Thousands of women working for local authorities receive unequal pay 
despite the fact that they perform work of equal value to their male 
colleagues. Many women live in poverty as a result. This is unacceptable to 
UNISON and it should be unacceptable to the committee. 
 
Single status was intended to resolve the issue of equal pay but the new 
arrangements have been imposed on workers in over 80% of cases. Equal 
pay is a continuing problem and UNISON invites the committee to accept the 
observation that local government employers in Scotland have some distance 
still to travel before they deliver equal pay and, consequently, that the 
remaining cost implications are considerable. 
 
UNISON highlights that many employees have been compensated on two 
separate occasions. However, the problem is of a scale and complexity that 
these compensation arrangements do not extinguish liability and those same 
employees may have additional multiple claims on a continuing basis. 
 
In particular, UNISON draws the committee’s attention to the likelihood that 
the single status arrangements imposed on employees under protest from 
trade unions contain new and/or continuing liability. This is unacceptable from 
an equality perspective as well as being financially undesirable. 
 
UNISON is pursuing approximately 15,000 claims in Scotland of which over 
7,000 are in local government. The figure for local government fluctuates 
according to the trends in pre-tribunal settlement but the present trend is 
upward and is expected to exceed 12,000 by June 2009. The current upward 
trend in litigation reflects ongoing disputes over the merit of pay arrangements 
imposed by local authorities. UNISON Scotland has received in excess of 
2,000 requests for assistance on equal pay matters in the first two months of 
2009. 
 
UNISON recognises the strength of case management by the tribunal service. 
UNISON also recognises that it is appropriate for public sector employers to 
mount a robust defence of their pay arrangements where they have a genuine 
belief in the merit of those schemes. However, after three years, the litigation 
in Scotland has yet to progress beyond preliminary, procedural and 
jurisdictional arguments. There has yet to be a concluded local authority case 
and no orders for compensation have been issued. Speaking for our members 
– justice delayed is justice denied. 
 
UNISON suggests that the management and funding of equal pay settlements 
is an important issue that has not received adequate attention to date. 
Related to this is the absence of any public debate around the merit of the 
established English practice of capitalising equal pay liabilities. However, 
UNISON invites the committee to find that the most pressing priority is to 
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ensure that continuing liabilities are identified and eradicated. The practice of 
issuing multiple compensation payments to the same employees reflects a 
failure to get to the root of the problem and this is the issue that should give 
greatest cause for concern from both an equal opportunities and a public 
spending perspective. 
 
Background 
 
The Single Status Agreement1 was signed in 1999 and it is a framework 
agreement for local government in Scotland. The intention behind the 
agreement was to move the vast majority of council workers to harmonised 
terms and conditions alongside equality proofed pay systems based on job 
evaluation.  
 
The employers missed the extended implementation date of April 2004 and 
the level of litigation has been rising steadily since that time. The employers 
presented proposals for a national matrix for equal pay compensation 
arrangements via CoSLA in November 2005 and these were rejected by the 
trade unions. Each Local Authority then made direct offers of compensation to 
individual employees in the period 2005 and 2006. This episode was the 
subject of an inquiry by the Finance Committee of the Scottish Parliament 
which reported in March 2006.2

 
It is significant to note that at the time of this first phase of compensation 
payments the majority of councils had not implemented job evaluation. 
Although compensation was paid under a compromise agreement or the 
ACAS conciliation procedure, under which employees renounced their equal 
pay rights, the effect of these agreements is time limited. In due course the 
agreements expired and in the continuing absence of new pay and grading 
arrangements the past liabilities re-emerged.  
 
With the recurrence of equal pay liabilities in the period 2006 to 2008 the 
majority of Local Authorities made a second round of compensation offers 
direct to employees in the period 2008/09. Compensation was paid under 
compromise agreements or ACAS conciliation and, once again, the effect of 
those agreements is time limited. The question for the committee is whether 
there is a risk that a third or even fourth round of compensation may require to 
be paid. 
 
For example. At its meeting on 12th March 2009 the City of Edinburgh Council 
will consider a proposal to enter a third round of equal pay compensation 
payments to low paid women.3

 
This question of recurring liabilities has never been adequately investigated 
and it was first highlighted in UNISON evidence to the Equal Opportunities 

 
1 http://www.unison-scotland.org.uk/localgovt/singlestat.html  
2 http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-04-01.htm   
3 http://cpol.edinburgh.gov.uk/getdoc_ext.asp?DocID=123694  
 

http://www.unison-scotland.org.uk/localgovt/singlestat.html
http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-04-01.htm
http://cpol.edinburgh.gov.uk/getdoc_ext.asp?DocID=123694
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Committee in September 2008.4 It is essential to note that introduction of a 
non-discriminatory pay system based on job evaluation is the only way to 
bring continuing liabilities to an end. UNISON recognises 26 Scottish local 
authorities make the public assertion that they have reached this goal and we 
acknowledge that significant progress has been made. However, there are 
major problems in many of the new pay systems and this cannot be 
overlooked.  
 
Continuing Liabilities 
 
Single status implementation has been slow. Although 26 authorities have 
implemented some form of job evaluation only six achieved this by collective 
agreement. In over 80% of cases UNISON recommended that its members 
reject the employers’ proposals because of concerns over continuing 
discrimination.  
 
The committee will be concerned to hear that in some cases single status has 
actually widened the pay gap between women and men. In other cases, whilst 
the gap has reduced, it remains significant and of concern.  
 
In July 2008 the Court of Appeal delivered a significant decision on the 
application of the Equal Pay Act to new pay systems (“Bainbridge”). Although 
job evaluation tends not to have a radical effect on the majority of employees 
there tends to be a minority group who benefit from re-grading and a 
corresponding group who lose. There is a common practice adopted by 
employers whereby the financial gains and losses resulting from a pay review 
are phased in over a relatively short period of time. In the specific cases 
before the Court of Appeal the court found that these transitional 
arrangements delayed the arrival of gender equality and the disadvantage of 
this delay accrued to women in a manner that was disproportionate and 
unjustifiable. The House of Lords has declined to hear an appeal.  
 
This type of Bainbridge liability occurs after the implementation of job 
evaluation. However it is just one possible source of ongoing or continuing 
liability in new pay arrangements. 
 
The precise implications of this decision for individual authorities in Scotland 
are unclear. However it is likely that this decision will give rise to additional 
claims as employees challenge new pay arrangements.  
 
The 2008/2009 Budget Process 
 
The Equal Opportunities Committee made some astute observations in their 
budget report (see above) 
 
They recognised the injustice of unequal pay and the direct and indirect cost 
to the public sector and wider Scottish economy. 

 
4 http://www.scottish.parliament.uk/s3/committees/finance/reports-08/fir08-07-vol2-
02.htm#annf#annF  

http://www.scottish.parliament.uk/s3/committees/finance/reports-08/fir08-07-vol2-02.htm#annf#annF
http://www.scottish.parliament.uk/s3/committees/finance/reports-08/fir08-07-vol2-02.htm#annf#annF
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They recognised the apparent failure of the wider regulatory framework to 
influence the course of events. In particular they noted the apparent failure of 
Audit Scotland to identify adequately the risks associated with these 
contingent liabilities. 
 
The members of the Committee highlighted the importance of the gender 
equality duty in the active management of discrimination and the associated 
financial liabilities. The Local Government Scotland Act 2003 includes 
elimination of discrimination in the definition of Best Value and it is therefore 
of concern to UNISON that Audit Scotland, who audit the Best Value regime, 
have played such a peripheral role in addressing pay discrimination.  
 
Critically, the Committee drew attention to the absence of an impact 
assessment within the budget process and the decision of the finance minister 
not to make specific additional provisions for equal pay costs. It is UNISON’s 
view that an equality impact assessment within the budget processes is an 
essential requirement.  
 
UNISON were surprised and disappointed that both Audit Scotland and 
CoSLA declined to attend the round table discussion with the Equal 
Opportunities Committee. They have since given evidence to the committee 
on 24th February 2009 and this gives rise to further concerns.  
 
Evidence of Audit Scotland  
 
In evidence to the Equal Opportunities Committee on 24th February Audit 
Scotland indicated, among other things, that: 
 

“It is not our business to take a view on policy matters or on the extent to 
which councils meet their statutory requirements” 

“The bulk of equal pay payments were made by local authorities in 
2005-06, and they have continued to address the situation by making 
payments. Some authorities have largely settled the matter by agreeing 
their single status pay structures, but they still recognise that a potential 
liability exists.” 

“Everyone has their eye on the Redcar and Cleveland Borough Council 
v Bainbridge case that is taking place down south, which has possible 
implications for Scottish local authorities. I believe that the case is now 
at the Court of Appeal in England. If the court finds in favour of 
Bainbridge, rather than the local authority, that will have implications for 
our councils, which have also made compromise agreements as part of 
their equal pay negotiations.” 

“This year, when we are talking to councils, we will ask them whether 
they have considered the potential impacts of the Bainbridge case. By 
the time we get to that discussion, the outcome of the case will be 
known. If the outcome is not in Redcar and Cleveland Borough Council's 
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favour, we expect councils to make some reference to that in their 
annual accounts. That kind of risk assessment should feature in the 
financial statements.” 

“We do not consider whether one scheme is inherently more risky than 
another. I could not say, for example, whether more claims are 
generated in a council where a system has been imposed than in one 
where the system has not been imposed.” 
 
“The approach is not so much one of risk assessment as one of 
verifying that the figures in the financial statements are correct and that 
legitimate payments have been made. That is the extent of our interest.” 

“The buck stops with the local authorities. We do not have control over 
what they do or how they do it. Our responsibility is to highlight the 
areas in our remit. Equal pay is clearly an important area because there 
is legislation behind it and there are implications for the accounts, so we 
take the appropriate audit action.”5

In UNISON’s respectful submission, these contributions indicate an omission 
or oversight on the part of Audit Scotland. Local Authorities in Scotland have a 
statutory duty under the Local Government Scotland Act 2003 to deliver Best 
Value and assessing Best Value compliance is the statutory responsibility of 
Audit Scotland. Best Value is defined by section one of the 2003 Act and is 
summarised in Ministerial guidance as follows: 
 

to make arrangements to secure continuous improvement in 
performance (while maintaining an appropriate balance between quality 
and cost); and in making those arrangements and securing that balance, 
to have regard to economy, efficiency, effectiveness, the equal 
opportunities requirements and to contribute to the achievement of 
sustainable development;6

 
The guidance goes on to state that an authority which secures Best Value will 
be able to demonstrate: 
 

• a culture which encourages both equal opportunities and the 
observance of the equal opportunities requirements;  

• measures are in place to meet the UK-wide equal opportunities 
requirements e.g. 

 Equal Pay Act 1970  
Sex Discrimination Act 1975  
Race Relations Act 1976 as amended by the Race Relations 
(Amendment) Act 2000  
Disability Discrimination Act 1995 

 
5 http://www.scottish.parliament.uk/s3/committees/equal/or-09/eo09-0302.htm#Col823  
6 http://www.scotland.gov.uk/Publications/2004/04/19166/35250  

http://www.scottish.parliament.uk/s3/committees/equal/or-09/eo09-0302.htm#Col823
http://www.scotland.gov.uk/Publications/2004/04/19166/35250
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and all relevant subordinate legislation made under these Acts; 

• adoption of the meaning of "equal opportunities" as is set out in 
Schedule 5 to the Scotland Act 1998, namely, "the prevention, 
elimination or regulation of discrimination between persons on the 
grounds of sex or marital status, on racial grounds or on grounds of 
disability, age, sexual orientation, language or social origin or of 
other personal attributes, including beliefs or opinions, such as 
religious beliefs or political beliefs"; 

 
More specifically, section 59 of the 2003 Act states “The Scottish Ministers, 
local authorities, the authorities, bodies, office holders and other persons 
mentioned in section 16(1) of this Act and any other person discharging 
functions under this Act shall discharge those functions in a manner which 
encourages equal opportunities and, in particular, the observance of the equal 
opportunity requirements.” 
 
Reading the Audit Scotland evidence in the context of the Best Value rules, 
UNISON Scotland makes the following observations. 
 

• Unlike the Competitive Tendering regime it replaced, the Best Value 
rules look beyond the balance sheet and define high quality public 
services with reference to a number of additional factors including 
equal opportunities. 

 
• Equal opportunities sits alongside economy, efficiency and 

effectiveness as a key factor to which local authorities must have due 
regard. The 2003 Act says, in terms, that an authority delivering Best 
Value will eliminate discrimination and promote equality. 

 
• In our submission, the fact that Best Value is defined in this way 

demands a corresponding change in the methodology adopted by 
Audit Scotland. It is no longer adequate to assess unequal pay as a 
contingent liability and a financial risk. Best Value is multi-dimensional. 
A serious, systemic breach of anti discrimination law is in-itself a failure 
to deliver Best Value as defined by the Scottish Parliament in 2003. 
There is no need for a contingent liability to crystallise in the form of 
equal pay compensation for it to trigger an alarm bell at Audit Scotland 
– Best Value requires evidence of robust anti-discriminatory practice 
and the active promotion of equality.  

 
The question is whether the methodology adopted by Audit Scotland enables 
the commission to make this type of assessment.  
 
With respect, it appears from the evidence of 24  February 2009 that Audit 
Scotland is struggling to keep track of basic financial risks far less engage 
with the wider definition of Best Value. 

th
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Contrary to the impression created by Audit Scotland the English case of 
Bainbridge v Redcar & Cleveland Borough Council is not a live case. There is 
no point in waiting for an outcome favourable to local authorities. The matter 
was concluded in 2008. 
 
The financial implications for local authorities vary from case to case but we 
estimate that Bainbridge liabilities will run to several hundred million pounds. 
That is in addition to the previous projected cost of equal pay of £500 million. 
It comes as something of a shock to UNISON that Audit Scotland are 
unaware of the legal parameters local authorities are required to work within. 
 
But there is a wider question about the Best Value regime and the extent to 
which local authorities and Audit Scotland have moved beyond balance sheet 
auditing and engaged with the equality targets embedded in the Best Value 
regime. 
 
The Audit Scotland evidence to the Equal Opportunities Committee gives the 
clear impression that the Commission views its remit as stopping short of an 
assessment of the quality of anti-discrimination measures adopted by Local 
Authorities. And yet the ministerial guidance states that a local authority that 
delivers Best Value will be able to demonstrate measures to eliminate 
unlawful discrimination. In our view, no assessment of Best Value can be 
complete without  an external and objective assessment of a council’s 
compliance with discrimination law including the Equal Pay Act. The duty to 
make that assessment rests with Audit Scotland. 
 
Audit Scotland should therefore be asked to review their audit methodology to 
ensure that they are auditing for equality as well as auditing for financial risks 
that might arise from existing inequality. The Best Value rules require nothing 
less. 
 
No Win No Fee Solicitors 
 
One important feature of the Equal Pay landscape is the presence in Scotland 
of an English law firm who operate on a contingent fee basis – so-called No-
Win-No-Fee. The background to this type of legal service lies in the civil legal 
services system in England and Wales. Damages based contingency fees, 
where the claimant pays their solicitor directly from their damages typically 
through a percentage claw back, are barred in England and Wales apart from 
in the Employment Tribunals. This is a result of a legal quirk as Employment 
Tribunal proceedings are defined as non-contentious. No such system has 
been adopted in Scotland where contingency fees are unlawful. 
 
In addition to the contingency fee the Cross & Co arrangement includes a 
penalty clause under which people who elect not to use the services of Cross 
& Co are required to pay a charge of £500 for every six months the 
arrangement has been in place. 
 
In 2008 UNISON was approached by Ms J Quinn, a UNISON member who 
was also a client of Stefan Cross and Co. Ms Quinn had received a letter from 
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Cross and Co threatening legal action against her in the English County 
Court. With assistance from UNISON the matter was placed before the Court 
of Session in Edinburgh. The Court found that there were two aspects of the 
Cross and Co arrangement that were unlawful – the contingent fee and the 
penalty clause. 
 
UNISON recognises that access to justice is a complex issue and that unmet 
legal needs are best addressed through a diverse range of legal service 
providers. UNISON has a long history of partnership working with law centres, 
advice agencies, CAB, and the equalities commissions and it is important that 
the work of these agencies is not curtailed. On the contrary, UNISON made a 
significant financial contribution to the first mass litigation campaign for equal 
pay in 1994 when significant funds were granted to Scottish Low Pay Unit. 
 
However, the specific activities of Cross & Co, as illustrated by the Quinn 
case, raise some worrying questions. 
 

• It is not known how many times Cross & Co have relied on this 
unlawful contingency clause to deduct money from local authority 
employees. 

• Nor is it clear how frequently legal action has been threatened against 
workers in a manner similar to that experienced by Ms Quinn. 

• Finally, there is no central record of the number of occasions on which 
local authorities have paid legal fees directly to Cross and Co by 
reference to this unlawful arrangement 

 
For the future, it is to be hoped that Cross & Co draw this issue to the 
attention of their clients, withdraw any threats of Court Action in England and 
amend their business practices to reflect the requirements of Scots law.  
 
The primary issue at stake here is the protection of low paid workers as 
consumers of legal services. However there is a related issue which members 
of the committee may wish to consider. It is important that Scottish workers 
have the right and the freedom to make a legal complaint against their 
employer if they believe an unlawful act has taken place. However, it is also 
important for workers, and the wider public, that workers are free to reach an 
informed decision about pre-litigation settlement without fear that they will be 
subject to unlawful penalty charges for settling against the wishes of their 
legal adviser. 
 
The Way Forward 
 
There are a variety of issues the committee may wish to consider in charting 
an effective course towards equality in local government pay and stability in 
local government finance. 
 
Law Reform 
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The Local Government Committee meets at an opportune time. Discrimination 
law is reserved to Westminster and the UK Government are about to publish 
the results of their review of discrimination law in the new Equality Bill.  
 
UNISON is calling for measures to streamline and accelerate the passage of 
equal pay claims. Unequal pay is a structural or systemic problem linked to 
longstanding societal assumptions about the value of the different work 
performed by women and men. It is a cruel and sadistic logic that requires 
each individual woman to prove she has experienced injustice when large 
groups of women have a shared experience of discrimination. We need 
representative actions to enable discrimination to be tackled efficiently and 
effectively. 
 
The Gender Equality Duty will also be reformed. This ground breaking 
requirement on employers to adopt a proactive  approach to the elimination of 
discrimination is at risk. As the Finance Minister found during the budget 
scrutiny by the Equal Opportunities Committee it can be challenging to face 
the simple question – “what positive steps have you taken to eliminate pay 
discrimination?”. 
 
Several Scottish councils have conducted equality impact assessments on 
their single status proposals only to find that the new arrangements actually 
widen the pay gap between women and men. For the Gender Duty to be 
effective there must be a requirement that employers use the results of these 
audits to actually tackle discrimination under threat of meaningful enforcement 
action. 
 
UNISON’s full agenda for law reform is set out in the attached Equality Bill 
briefing and we invite the Committee to endorse the measures in relation to 
equal pay.7

 
Auditing 
 
If the Committee accepts the UNISON submission on this point then the Best 
Value rules place an additional duty on Audit Scotland and that is a duty to 
audit for equality. The Best Value rules require auditors to equip themselves 
with the ability to make an independent assessment of the equality measures 
adopted by Scottish councils.  
 
Auditing for equality in a Best Value context therefore requires a new audit 
methodology, possibly based on a partnership with other relevant agencies 
such as the EHRC. 
 
Capitalisation 
 
Since 2006, councils in England and Wales have been granted permission to 
borrow against or sell assets to the tune of over £1billion to help meet the 
costs of equal pay. On the 3rd of March 2009 the Minister for Local 

 
7 http://www.unison.org.uk/equality/pages_view.asp?did=8197  

http://www.unison.org.uk/equality/pages_view.asp?did=8197
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Government in England and Wales announced the third round of 
capitalisation to assist councils with the management of equal pay costs. No 
such facility has been made available in Scotland. 
 
On 23rd January 2008 John Swinney, Scottish Finance Secretary, told the 
Scottish Women’s Budget Group that he was examining the merit of 
capitalisation as on option for Scottish Local Authorities. 
 
UNISON’s position is that it is preferable to manage equal pay liabilities 
without recourse to capitalisation where possible but capitalisation should be 
made available as an option where specific criteria are met. 
 
There are some authorities for example who have yet to implement single 
status and who face several hundred equal pay claims. These type of 
exceptional circumstances might merit consideration under a capitalisation 
scheme.  
 
Conversely, there are some authorities who implemented single status some 
time ago but took no account of the Bainbridge principles set out in August 
2008. The passage of time has denied these authorities the type of flexible 
response to Bainbridge afforded to late implementers and it is possible that 
capitalisation might assist in managing these liabilities. 
 
The specific requirements attached to a capitalisation scheme require detailed 
consideration. However, the most important requirement is a copper bottomed 
guarantee that the liabilities subject to capitalisation will not recur. Elimination 
of liabilities arising from unequal pay can only be delivered by an equality 
proofed pay system envisaged by the Best Value Guidance and it would be 
prudent to insist on independent verification that equality has been achieved. 
 
Conclusion & Recommendations 
 
There is no doubt that considerable efforts have been made since the Finance 
Committee reported on Single Status in 2006. However, the present situation 
is unsatisfactory for a variety of reasons and the Committee should take the 
following steps: 
 

• Press the Finance Secretary to reconsider the funding required to close 
the pay gap. 

 
• Press the Finance Secretary to establish capitalisation as a finance 

option and  set out criteria against which applications can be made. 
 

• Press the Chancellor and the Finance Secretary to permit local 
authorities to offset equal pay costs, in whole or in part, against their 
share of the £5 billion efficiency target.  

 
• Set a timetable for local government to implement single status in a 

way that eliminates discrimination and brings the repeated rounds of 
equal pay compensation to an end. 
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• Support the UNISON case for Equal Pay law reform during the 

passage of the forthcoming Equality Bill. 
 

• Consider measures to ensure that equal pay claimants can obtain 
access to justice free from the unlawful threats of court action.  

 
• Invite Audit Scotland to review its Audit Methodology in a way that 

gives equality auditing the weight that is required by the Best Value 
regime. 

 
UNISON Scotland are grateful for the opportunity to assist the committee with 
its work on equal pay and we are happy to provide further assistance if 
required. 
 
 
Glyn Hawker 
Head of Bargaining & Equal Pay 
UNISON Scotland 
March 2009  
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Annexe 

The Absent Voting at Scottish Local Government Elections (Provision of 
Personal Identifiers) Regulations 2009 (SSI 2009/35)  

The Regulations make a number of detailed provisions consequential upon 
the coming into force of certain provisions of the Local Electoral 
Administration and Registration Services (Scotland) Act 2006 in relation to the 
use of personal identifiers to reduce the potential for fraud in relation to absent 
voting at Scottish local elections. 

The Committee raised three issues (Appendix 3), two of which (issues 1 and 
3) deal with drafting practice. 

Issue 1

Questions were asked whether this was within the Government’s powers. The 
response from the Government does not consider there has been an improper 
use of the power relied on but concedes that the provision inserted by 
regulation 10 will not have effect in law if the other regulations are not 
approved.  After considering the issue of vires, the committee concluded that 
there is no doubt as to vires or any issue of improper use of the powers. 

The question was one of the clarity of the meaning and legal effect of 
regulation 18A, rather than vires. The issue was whether the policy has been 
delivered clearly by reference to regulation 24B in regulation 18A.   

Regulation 24B is merely a proposal for legislation.  It has no legal effect – it 
is only a draft.  

Regulation 18A however, does have legal effect, having been made by 
Ministers.  It is not to come into force until 31 March 2009, by which point 
Ministers intend that regulation 24B will have been made.  This creates an 
anomaly in that for the period up until the affirmative instrument is made 
regulation 18A has no definite meaning since it is conditional upon regulation 
24B being approved and coming into force.  It is only then that the provision 
will have a definite meaning.  

It was noted that for the very limited period between making of this instrument 
on 5 February and when the draft affirmative was laid on 6 February the 
proposal in relation to regulation 24B was not in the public domain.  While 
Ministers may have had regard to their intention to bring forward regulation 
24B when exercising their power to make these regulations that cannot be 
demonstrated from these regulations themselves or any other proposal for 
legislation in the public domain at that point. 

It is understood that the Government considers this a matter of the “practical 
imperative” overruling the logical analysis.  The Committee considered that 
the technical and possible practical difficulties would be avoided if, in such 
instances, the making of negative instruments were scheduled after the 
approval of the draft instrument. 

 2  
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The Committee was of the view that as a matter of good drafting practice 
this approach should be avoided where possible. The Committee 
therefore reports this instrument on the basis that it considers that due 
account should be had to the scheduling of related instruments to avoid 
reference to matters which are conditional on future events where 
possible as a matter of good drafting practice. 

Issue 2

The Regulations are made in exercise of a number of powers conferred by the 
Act including the power conferred by section 23(2)(c).  The power allows the 
Scottish Ministers to prescribe persons to whom a registration officer may 
disclose information from the personal identifiers record.  Regulation 10 
inserts a new regulation 18A in the Representation of the People (Absent 
Voting at Local Government Elections) (Scotland) Regulations 2007.  The 
explanatory note relating to regulation 10 states that it enables a registration 
officer to disclose information held in the personal identifiers record to a 
candidate or agent.  However, the actual effect of regulation 10 is to enable a 
returning officer to disclose such information.  Legal advisers were concerned 
as to whether the Government had the power to make such provision. 

The Government’s response indicates that the reference to a returning officer 
rather than a registration officer is intentional and that the provision in 
question is in fact made in exercise of the power conferred by section 61(2) of 
the Act.  

That power is clearly an ancillary power which allows any other power under 
the Act to make orders and regulations to make supplemental, incidental, 
consequential, transitory, transitional and saving provision following on from 
the primary provisions which are permitted.  The response indicates that the 
provision in question should be treated as either supplemental or 
consequential to the disclosure by the registration officer to the returning 
officer although there is no express disclosure to that effect provided for.   

The response also suggests that section 61(2) can be used on its own, but 
the Committee consider that section 61(2) is not a free-standing power. It only 
gives the Scottish Ministers the power to make provisions that are 
supplemental to or consequential on other regulations made under the Act – 
not provisions that are supplemental to or consequential on the Act itself.   

The Committee considered whether the power in section 61(2) can 
supplement any of the other powers cited. The only two possibilities appear to 
be either section 23(2)(c) or 33. 

The Committee does not consider section 33, which provides power to 
Ministers to make provision with respect to the publication of special lists or 
records, can have application here. It is understood that publication is a 
different activity to disclosure.   

Section 23(2)(c) is cited in the preamble. There is no other provision of the 
regulations to which this power can have any application other than regulation 
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18A(2) inserted by regulation 10.  This therefore seems to be the legislative 
intention.  

That section makes very clear and precise provision for the disclosure of 
certain information by a registration officer, and confers a power on Ministers 
to extend the category of persons to whom that officer may disclose 
information.  The Committee considers that where specific provision of this 
kind is made it should not be inferred that ancillary powers could be used to 
circumvent the narrow scope of this precise power and to make regulations 
permitting the disclosure of such information by any other person.  To do so 
would contradict Parliament’s stated intention that disclosure should be 
restricted to the circumstances they have permitted Ministers to specify.   

The Committee therefore concludes on its interpretation of the powers 
available under section 23(2)(c) and 61(2) that there is a doubt as to whether 
regulation 18A(2) of the 2007 Regulations inserted by regulation 10 of this 
instrument is within vires. 

The Committee reports this instrument to the lead committee and to 
Parliament on the ground that that there is a doubt as to whether the 
power in section 23(2)(c) can be supplemented by the power in section 
61(2) in the way the Scottish Government suggests; and therefore that 
there is a doubt as to whether regulation 18A(2) to the Representation of 
the People (Absent Voting at Local Government Elections) (Scotland) 
Regulations 2007 to be inserted by regulation 10 of these regulations is 
within vires. 

Issue 3

Issue was taken over the inclusion of three apparently unnecessary 
definitions.  While not conceding that this involved a departure from 
normal drafting practice, the response conceded that a different 
approach could have been taken in each instance.  The Committee was 
content that the legal effect is clear in each instance, but the Committee 
reports this instrument on the grounds that it is not considered normal 
drafting practice to use definitions which are not required. 

 
APPENDIX 3 

The Absent Voting at Scottish Local Government Elections (Provision of 
Personal Identifiers) Regulations 2009 (SSI 2009/35) 
 
On 19th February the Scottish Government was asked: 
 
Given that–– 
The Regulations are subject to negative procedure and were made on 5th 
February 2009,  
 
Regulation 10 amends the Representation of the People (Absent Voting at 
Local Government Elections) (Scotland) Regulations 2007 so as to permit 

 4  

 



LGC/S3/09/7/4 

Returning Officers to disclose certain information to candidates or agents in 
accordance with Regulation 24B of the Representation of the People (Postal 
Votes for Local Government Elections) (Scotland) Regulations 2007,  
 
At the date of making the Regulations there is no regulation 24B in existence 
(it being only proposed that a regulation 24B is to be inserted by the 
Representation of the People (Postal Voting for Local Government Elections) 
(Scotland) Amendment Regulations 2009, assuming that a draft of the last-
mentioned Regulations is approved by the Scottish Parliament),  
 
whether the reference in the provision inserted by regulation 10 to Regulation 
24B, a provision which does not yet exist as a matter of law, and that may 
never have effect, can itself have any meaning or effect and therefore whether 
Ministers have properly exercised the enabling power in Section 23(2)(c) of 
the Local Electoral Administration Services (Scotland) Act 2006. 
 
In this connection the Scottish Government may wish to note that the relevant 
footnote to this instrument states that regulation 24B is inserted by regulation 
6 of the draft Regulations whereas it would in fact be inserted by regulation 7.  
  
ANSWER 
The Scottish Government notes both points.   
 
As the question identifies, the two sets of Regulations, which between them 
are intended to achieve a single policy outcome concerning absent voting at 
elections, are being made under powers which require different Parliamentary 
procedures.  It is a matter for the Parliament whether or not it approves 
the making of the Regulations that require affirmative procedure or annuls the 
Regulations being made by negative procedure.  Depending on the views of 
the Parliament, it is hoped that both sets of Regulations can come into 
force on 31st March 2009.   At that date if the Parliament has approved the 
making of the affirmative Regulations then the cross-reference highlighted in 
the question would have effect in law. 
 
If the Parliament declines to approve the draft of the affirmative procedure 
Regulations, or the Parliament resolves to annul the negative procedure 
Regulations, then the cross-reference will have no meaning and the provision 
at regulation 10 will not have effect in law. 
 
The Scottish Government does not consider this an improper use of the 
power at section 23(2)(c) of the 2006 Act, particularly as amplified by section 
61(2)(b).    
  
 2. Given that -  
Section 23(2)(c) of the Local Electoral Administration and Registration 
Services (Scotland) Act 2006 confers power on the Scottish Ministers to make 
regulations specifying persons to whom, and purposes for which, a 
Registration Officer may disclose information contained in the personal 
identifiers record,  
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Regulation 10 appears to have been made in reliance on the power conferred 
by Section 23(2)(c),  
 
Regulation 18(2) of the Representation of the People (Absent Voting at Local 
Government Elections) (Scotland) Regulations 2007 (inserted by Regulation 
10 of this instrument) permits the Returning Officer to disclose information 
held in the personal identifiers record to specified persons,  
 
whether the Scottish Ministers have the power under section 23(2)(c) to make 
the provision introduced by Regulation 10 which purports to specify the 
persons to whom, and purposes for which, a person other than the 
Registration Officer may disclose information.  
 
ANSWER   
The Scottish Government is relying on the power in section 61(2) of the 2006 
Act in making this provision.  Section 23 provides that a Registration Officer 
shall provide the personal identifiers record to a returning officer for use in an 
election.  Regulation 10 is intended to ensure that candidates and agents 
attending absent vote proceedings during an election can be provided with 
access to personal identifier information to confirm that absent votes are 
being properly checked.  As those proceedings are controlled by the 
Returning Officer, not the Registration Officer, the ability to disclose the 
information has to be given to the Returning Officer.  The Scottish 
Government considers that this is a reasonable use of the power in section 
61(2) to make provision that is supplemental and consequential on the supply 
of the information to the Returning Officer by the Registration Officer. 
  
3. Whether the inclusion of definitions of the following terms–– 
 
"the 2007 Regulations" in Regulation 2,  
 
"universal postal service provider" in the provisions inserted by regulation 6, 
and  
 
"universal postal service provider" in regulation 11  
 
is consistent with normal drafting practice given that in each instance the term 
defined is only subsequently referred to once in the operative part of the 
relevant instrument.  
 
ANSWER 
Regarding "the 2007 Regulations", although only used once in the operative 
part of the regulations, this phrase is also used in headings where it has some 
utility.  However, it is accepted that a different approach could have been 
taken. 
 
Regarding "universal postal service provider", in regulation 6, this 
approach avoids a cumbersome presentation of the provision at regulation 
15B(1)(a), inserted by regulation 9.  The definition appears in the equivalent 
Westminster Parliament absent voting regulations (SI 2001/497, Part 5, at 
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Reg 64,) and the concept is used at several points in the equivalent Scottish 
Parliament absent voting provisions, but does not currently exist in the 
relevant 2007 local government absent voting regulations.   It is accepted that 
a different approach could have been taken, however the legal effect is clear. 
 
Regarding "universal postal service provider", in regulation 11, this 
approach simplifies the presentation of the provision at regulation 12(4).  It is 
accepted that a different approach could have been taken, however the legal 
effect is clear.  
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Local Government and Communities Committee 
 

7th Meeting, 2009 (Session 3), Wednesday, 11 March 2009 
 

Subordinate Legislation 
 
 
SSI title and 
number: 
 

The Scottish Local Government Elections Amendment Order 
2009, (SSI 2009/36) 

Type of Instrument: 
 

Negative 

Meeting: 
 

11 March 2009 

Date circulated to members: 
 

12 February 2009 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No 

 
Purpose: 

This Order substitutes forms in Part VI of 
Schedule 1 to the Scottish Local Government 
Elections Order 2007 (forms for use at Scottish 
local government elections).  The new forms 
incorporate changes for the provision of 
personal identifiers.  The form set out in 
Schedule 4 to that Order is substituted by the 
form set out in Schedule 2 to this Order. 
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Local Government and Communities Committee 
 

7th Meeting, 2009 (Session 3), Wednesday, 11 March 2009 
 

Subordinate Legislation 
 
 
SSI title and 
number: 
 

The Non-Domestic Rates (Levying) (Scotland) Regulations 2009, 
(SSI 2009/42) 

Type of Instrument: 
 

Negative 

Meeting: 
 

11 March 2009 

Date circulated to members: 
 

12 February 2009 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No 

 
Purpose: 

These Regulations make provision for the 
amount payable in certain circumstances as 
non domestic rates in respect of non domestic 
subjects in Scotland.  They apply only to the 
financial year 2009 2010.  The non domestic 
rate for subjects not covered by these 
Regulations is fixed by Order made under the 
Local Government (Scotland) Act 1975.  For 
the year 2009 2010, the rate is fixed by the 
Non-Domestic Rate (Scotland) Order 2009 
(S.S.I. 2009/3). 
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