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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2009 (Session 3) 
 

Wednesday 21 January 2009 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Subordinate legislation: The Committee will take evidence on the draft Private 

Landlord Registration (Modification) (Scotland) Order 2009 from— 
 

Stewart Maxwell MSP, Minister for Communities and Sport, Alison Byrne, 
Team Leader, Private Rented Housing team, and Jane MacPherson, 
Policy Officer, Private Rented Housing Team, Scottish Government. 
 

2. Subordinate legislation: Stewart Maxwell MSP (Minister for Communities and 
Sport) to move S3M-3112— 

 
That the Local Government and Communities Committee recommends 
that the draft Private Landlord Registration (Modification) (Scotland) Order 
2009 be approved. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Private Landlord Registration (Advice and Assistance) (Scotland) 
Amendment Regulations 2008 (SSI 2008/402); 
  
the Private Landlord Registration (Information and Fees) (Scotland) 
Amendment Regulations 2008 (SSI 2008/403). 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Local Government (Allowances and Expenses) (Scotland) Amendment 
Regulations 2008 (SSI 2008/414); 
  
 the Local Governance (Scotland) Act 2004 (Renumeration) Amendment 
Regulations 2008 (SSI 2008/415). 
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5. National Planning Framework 2: The Committee will take evidence from— 
 

Stewart Stevenson MSP, Minister for Transport, Infrastructure and Climate 
Change, and Jim Mackinnon, Chief Planner, Directorate for the Built 
Environment, Scottish Government. 
 

6. National Planning Framework 2 (in private): The Committee will consider the 
evidence from witnesses. 

 
 

Susan Duffy 
Clerk to the Local Government and Communities Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5217 

Email: susan.duffy@scottish.parliament.uk

mailto:susan.duffy@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 1  

Private Landlord Registration Cover Note 
 

LGC/S3/09/2/3 

Agenda item 3  

SSI 2008/402 Cover Note 
 

LGC/S3/09/2/4 

SSI 2008/403 Cover Note 
 

LGC/S3/09/2/5 

Agenda item 4  

Councillors remuneration paper 
 

LGC/S3/09/2/6 

SSI 2008/414 Cover Note 
 

LGC/S3/09/2/7 

SSI 2008/415 Cover Note 
 

LGC/S3/09/2/8 

Agenda item 5  

PRIVATE PAPER 
 

LGC/S3/09/2/1 (P) 

PRIVATE PAPER 
 

LGC/S3/09/2/2 (P) 
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Local Government and Communities Committee 
 

2nd Meeting, 2009 (Session 3), Wednesday, 21 January 2009 
 
 

SSI Cover Note For Committee Meeting 
 
SSI title and 
number: 
 

The Private Landlord Registration (Modification) (Scotland) Order 
2009, (SSI 2009/draft) 

Type of Instrument: 
 

Affirmative 

Meeting: 
 

21 January 2009 

Date circulated to members: 
 

18 December 2008 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

Yes (see Annex) 
 

 
Purpose: 

This Order modifies section 83(6) of the 
Antisocial Behaviour etc. (Scotland) Act 2004. 
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Annex
 

The Private Landlord Registration (Modification) (Scotland) Order 2009 
(SSI2009/draft) (Local Government and Communities Committee)

The purpose of this instrument is to add an additional category (namely insolvency 
practitioners) to the list of categories in respect of which there is exemption from 
registration as a private landlord for the purposes of section 83 of the Antisocial 
Behaviour etc. (Scotland) Act 2004.  

The obligation to register is in respect of each house ‘owned’ by the person making 
the application to register (section 83(1)(b)). The words ‘owned’, ‘owns’ and ‘owner’ 
are not defined. 

Section 83(6) of the 2004 Act provides for the exemption of certain houses from 
registration. By virtue of section 83(6)(k) and section 83(6)(l) respectively, executors 
and heritable creditors receive a 6 month exemption from registration in recognition 
‘of the transitory nature of their ownership’. This instrument is intended to bring the 
treatment of private insolvency practitioners in line with that of executors and 
heritable creditors. 

Correspondence between legal advisers to the Committee and the Scottish 
Government is reproduced at Appendix 1. 

The meaning and effect of the word ‘owned’ in the context of persons acting as 
insolvency practioners was raised with the Scottish Government as the new 
exemption refers specifically to a ‘house owned by a person acting as an insolvency 
practitioner’. However, the Committee understands that insolvency practitioners do 
not ‘own’ heritable property which is within their charge, in the sense of taking a 
heritable title to the property, although it accepts that some insolvency practitioners 
may become vest in the property in the course of their activities. The position of 
some insolvency practitioners, in this respect, is similar to that of executors and 
heritable creditors.  

The response from the Scottish Government sets out the background and policy. 
However, the response does not address fully the meaning and effect of the use of 
the word ‘owned’. In attempting to do so, it appears to confuse the issue, in particular 
in statement: 

‘Insolvency practitioners acting as liquidators or administrators would not require to 
register, as neither take ownership of the assets.’ 

This statement suggests that insolvency practitioners acting in these capacities are 
not required to register, not because of the exemption to be provided by this 
instrument, but because they do not ‘own’ the property and are therefore are not 
required to register at all. However, the proposed exemption refers to ‘a person 
acting as an insolvency practitioner within the meaning of section 388 of the 
Insolvency Act 1986’. Section 388 provides a comprehensive definition which 
includes trustees in bankruptcy, liquidators and administrators. The Committee notes 
that the proposed exemption does not distinguish between the different capacities in 
which an insolvency practitioner may be acting.  
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The Committee therefore concluded that the situation with respect to insolvency 
practitioners and their ‘ownership’ for purposes of section 83(1)(b) and the extent of 
the proposed exemption is far from clear. The Explanatory Note and the Executive 
Note do not assist in this respect. 

The Committee draws this instrument to the attention of the lead committee 
and the Parliament on the grounds that, in the context of ‘ownership’ in section 
83(1)(b) of the 2004 Act and the nature and extent of an insolvency 
practitioner’s interest in heritable property, which may differ according to the 
type of insolvency practitioner concerned, the scope and application of the 
proposed exemption from registration are ot clear.

 
Appendix 1 
 

The Private Landlord Registration (Modification) (Scotland) Order 2009 
(SSI2009/draft) 

On 17 December 2008 the Scottish Government was asked:  

To explain the meaning and effect of the word 'owned' in the context of persons 
acting as insolvency practitioners in the new subsection (m) in section 83 of the 
Antisocial Behaviour (Scotland) Act 2004, having regard to the nature and scope of 
the functions of an insolvency practitioner and his status, rights and powers with 
respect to heritable property.  

The Scottish Government responds as follows:  

It would perhaps assist the Committee first to set out the background and policy 
which underlies the exemption being proposed. 

Part 8 of the Antisocial Behaviour (Scotland) Act2004 institutes a register of private 
landlords and makes it an offence for the owner of a relevant property to do various 
things if that owner is not on the register. There are exceptions to that general 
requirement, including those at section 83(6) and Scottish Ministers have a power, 
with Parliamentary approval, to modify that subsection. However, in practice that 
power could only be used to increase exemptions or to remove an exemption that 
had already been created. The structure of the legislation does not allow that power 
to be used to extend the scope of the requirement to register, at least to the extent of 
increasing its application to persons other than owners. 

In 2007 the Scottish Government commissioned a review of the implementation of 
the legislation. The issue about insolvency practitioners was raised by interested 
parties who had become aware that, when tenanted property vested in a Trustee 
other than the Accountant in Bankruptcy, in some circumstances that Trustee would 
require to register. The Accountant in Bankruptcy does not require to register, having 
Crown immunity. A requirement for other practitioners to register if they briefly 
became owners, appeared anomalous compared with the statutory exemption for 
transitory ownership of property by executors and heritable creditors, where 
registration cannot apply until after 6 months have elapsed. 

The draft SSI was prepared against that background. The Scottish Government 
considers that the term "owner" could cover the relationship that will exist over a 
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property with a trustee in bankruptcy or a trustee in a protected trust deed. It is likely 
to catch a situation where assets vest in a trustee, though it would of course be for 
the courts to interpret the exact coverage of the term in the context of any specific set 
of circumstances. The Scottish Government therefore considers it desirable to 
provide the exemption being proposed, as there will be cases where otherwise 
registration would be required. Insolvency practitioners acting as liquidators or 
administrators would not require to register, as neither take ownership of assets. The 
Accountant in Bankruptcy continues to be exempt. 

However, the proposal is only to exempt transient ownership. If the Trustee continues 
as owner beyond the 6 month period, the Scottish Government considers that the 
protections offered by the Act to tenants should apply. 
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Local Government and Communities Committee 
 

2nd Meeting, 2009 (Session 3), Wednesday, 21 January 2009 
 
 

SSI Cover Note For Committee Meeting 
 
SSI title and 
number: 
 

The Private Landlord Registration (Advice and Assistance) 
(Scotland) Amendment Regulations 2008, (SSI 2008/402) 

Type of Instrument: 
 

Negative 

Meeting: 
 

21 January 2009 

Date circulated to members: 
 

9 December 2008 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

 
No 

 
Purpose: 

These Regulations amend the Private Landlord 
Registration (Advice and Assistance) 
(Scotland) Regulations 2005 to make provision 
for general advice to be provided by the local 
authority to persons who are, or who are 
considering becoming, tenants, adding to the 
provisions already made in relation to the 
registration of private landlords under Part 8 of 
the Antisocial Behaviour etc. (Scotland) Act 
2004. 
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Local Government and Communities Committee 
 

2nd Meeting, 2009 (Session 3), Wednesday, 21 January 2009 
 
 

SSI Cover Note For Committee Meeting 
 
SSI title and 
number: 
 

The Private Landlord Registration (Information and Fees) 
(Scotland) Amendment Regulations 2008, (SSI 2008/403) 

Type of Instrument: 
 

Negative 

Meeting: 
 

21 January 2009 

Date circulated to members: 
 

9 December 2008 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

 
No 

 
Purpose: 

These Regulations amend the Private Landlord 
Registration (Information and Fees) (Scotland) 
Regulations 2005 (S.S.I. 2005/558). 
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Local Government and Communities Committee 
 

2nd Meeting, 2009 (Session 3), Wednesday, 21 January 2009 
 

Review of Councillors’ Remuneration – correspondence   
 
1. The Convener received a letter from Councillor David Wilson (Inverclyde 
Council), setting out his views on the Review of Councillor’s Remuneration. 
As the Committee is considering an SSI which relates to local government 
allowances and expenses (SSI 2008/414), this letter is provided for 
information. 
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Local Government and Communities Committee 
 

2nd Meeting, 2009 (Session 3), Wednesday, 21 January 2009 
 
 

SSI Cover Note For Committee Meeting 
 
SSI title and 
number: 
 

The Local Government (Allowances and Expenses) (Scotland) 
Amendment Regulations 2008 (SSI 2008/414) 

Type of Instrument: 
 

Negative 

Meeting: 
 

21 January 2009 

Date circulated to members: 
 

18 December 2008 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

 
No 

 
Purpose: 

These Regulations amend the Local 
Government (Allowances and Expenses) 
(Scotland) Regulations 2007.  They 
implement recommendations made by the 
Scottish Local Authorities Remuneration 
Committee in its report published in 
September 2008. 
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Local Government and Communities Committee 
 

2nd Meeting, 2009 (Session 3), Wednesday, 21 January 2009 
 
 

SSI Cover Note For Committee Meeting 
 
SSI title and 
number: 
 

The Local Governance (Scotland) Act 2004 (Remuneration) 
Amendment Regulations 2008 (SSI 2008/415) 

Type of Instrument: 
 

Negative 

Meeting: 
 

21 January 2009 

Date circulated to members: 
 

18 December 2008 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No (see Appendix) 
 

 
Purpose: 

These Regulations amend The Local 
Governance (Scotland) Act 2004 
(Remuneration) Regulations 2007 (“the 
principal regulations”).  They substitute 
increased amounts for different categories of 
local authority payments to their members, for 
the years to 31st March 2009 and from 1st 
April 2009. 
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Appendix
 

The Local Governance (Scotland) Act 2004 (Remuneration) Amendment 
Regulations 2008 (SSI2008/415) (Local Government and Communities Committee)  

These Regulations substitute increased amounts for different categories of local 
authority payments to their members (councillors), for the year to 31 March 2009 and 
from 1 April 2009 onwards. The specified increases are different, depending on 
whether the member is a councillor or Leader or Civic Head of a Council, or a 
convener or vice-convener in a Council or a Joint Board.  

Correspondence between the legal advisers to the Committee and the Scottish 
Government is reproduced at Appendix 2. 

Question (1)  
It was unclear to the Committee whether the Regulations could have been intended 
to have retrospective effect, in so far as providing for payments by Councils of 
increased remuneration to their members for the year ending 31 March 2009, given 
that the Regulations only come into force on 10 February 2009.  

There is a general principle that a statutory instrument should not be construed as 
having retrospective effects on persons, unless expressly authorised by the enabling 
powers available to make the instrument. Accordingly, further explanation was 
sought from the Government to clarify the intended effect of the provisions.  

The response confirmed that there is no policy intention that the provisions have a 
retrospective effect, and that the total amounts of yearly remuneration (or maximum 
remuneration) stated are in respect of the whole year to 31/3/2009. The provisions 
need to be read with regulations 2 and 3 of the principal Regulations. This means 
that Councils can only be required to make increased monthly or 4 weekly payments 
with effect from 10 February 2009. The amounts specified are “total yearly amounts”, 
but the requirement of Councils to pay increased amounts only arises from 10 
February 2009. 

However, the Committee considers that the response avoids directly answering the 
issue raised in the bullets 3 and 4 of the Committee’s question – that is whether the 
meaning or effect of regulation 2 is sufficiently clear as drafted, or could it have been 
improved? The Committee was satisfied with the explanation offered by the 
Government, in so far as the provisions in regulation 2 specifying the new totals of 
yearly remuneration, when read with regulations 2 and 3 of the principal Regulations, 
appear to implement the Government’s policy intentions adequately (taking into 
account the explanation offered). The response also provides more clarification of the 
policy intentions behind the Regulations.  

The Committee considers that it would have been useful to readers, in understanding 
the meaning and effect of the provisions, to have further explained their effect in the 
Explanatory Note.  

Question (2)  
The preamble to the instrument cites as the enabling powers to make it, section 18 of 
the Local Government and Housing Act 1989, and sections 11 and 16(2) of the Local 
Governance (Scotland) Act 2004.  
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Section 11(1) of the 2004 Act enables the Scottish Ministers by regulations to provide 
for the payment by local authorities of remuneration and allowances to and 
reimbursement of expenses incurred by members of those authorities (councillors).  

Section 18 of the Local Government and Housing Act 1989 also enables the Scottish 
Ministers by regulations to make provisions for schemes for basic, attendance and 
special responsibility allowances for local authority members.  

It appeared that the reference to section 18 in the preamble here as an enabling 
power to make the Regulations might not have been needed, and so further 
explanation was requested.  

The Government response explains that, in line with the approach taken in the 
principal 2007 Regulations, section 18 of the 1989 Act ought to be cited in the 
preamble as an enabling power to make the Regulations, because that section is 
also being relied upon to pay remuneration/allowance amounts to the convener and 
vice-conveners of joint boards. (Regulation 2(6) to (8) amends the provisions in 
regulation 12 in regard to joint boards.) It appears that allowance amounts may be 
remuneration amounts which go beyond the reimbursement of expenses incurred. 
Section 18 extends to “relevant authorities” beyond local authorities, and which 
include the Joint Boards.  

The Committee, being satisfied with the response offered by the Government, 
reports accordingly to the lead committee and the Parliament. 

 
Appendix 2
 

The Local Governance (Scotland) Act 2004 Remuneration Amendment 
Regulations 2008 (SSI 2008/415) 

On 19 December 2008 the Scottish Government was asked to explain:  

(1) whether, in so far as regulation 2 makes provision for increased payments to 
councillors for the year ending 31st March 2009 with effect from the coming into force 
date of 10 February 2009,  

• it is intended that the increases should have any effect for the period from 1st 
April 2008 to 9 February 2009,  

• if so, the basis on which this is permitted by the enabling powers,  
• if not, whether this is sufficiently clear from regulation 2 as drafted, and on 

what basis that view is taken,  
• whether a transitional provision for the period to the end of the 2008 financial 

year would have provided greater clarity;  

(2) in relation to the reference in the preamble to section 18 of the Local Government 
and Housing Act 1989, why the powers conferred by that section are required to 
make this instrument, in addition to the powers in sections 11 and 16(2) of the Local 
Governance (Scotland) Act 2004?  
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The Scottish Government responds as follows:  

1. It is intended that the increases will, as they state, have effect for the current 
financial year. Neither the current regulations nor the amending regulations provide 
figures for particular periods within that year. The second, third and fourth questions 
asked are therefore not applicable.  

By way of background, the Scottish Local Authorities Remuneration Committee 
recommended that the proposed remuneration increases be backdated. However, 
the Scottish Ministers recognise that they have no powers to make retrospective 
legislation on this matter.  

The Regulations are intended to come into force on 10th February 2009. They can 
only increase the relevant remuneration amounts for council leaders, councillors and 
certain conveners from that date onwards. The remuneration of civic heads, senior 
councillors and certain other conveners is determined by local authorities, subject to 
prescribed maxima. Whether and to what extent any increased remuneration is paid 
to them in the current financial year will be for individual local authorities to 
determine. 

2. Section 18 of the Local Government and Housing Act 1989 gives a power to 
provide basic, attendance and special responsibility allowances for local authority 
members. It is a slightly different power from section 11 of the Local Governance 
(Scotland) Act 2004, which gives powers in relation to remuneration of local authority 
members. Regulation 2(6) of the present Regulations provides new remuneration 
arrangements for members of some joint boards (in contrast to regulation 2(7) which 
provides new remuneration figures). Although the remuneration is paid by the 
authority of which the councillor is a member, arguably making new arrangements 
goes beyond what section 11 empowers. It was therefore considered better practice 
to refer to the 1989 Act power explicitly, rather than just allow it to apply as necessary 
through the "all other powers" reference in the preamble. 
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