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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS 
 
INDEPENDENT THIRD PARTY REDRESS 
 
1. THE VIEW OF THE OFFICE OF FAIR TRADING  
The OFT’s report on property managers in Scotland found that most consumers 
were satisfied with their property manager.  However around 35% were unhappy and 
complained.  Of the number who complained, approximately 67% remained 
dissatisfied with the way their complaint was handled - but only about 25% of that 
number took their complaint further (mainly to CABx or legal advice).  The 
predominant reason given for not complaining was that consumers felt it would not 
be worthwhile.         
OFT envisages independent and robust third party redress playing a key role in 
raising the standard of property management in Scotland.  In its report OFT notes 
that access to justice through the court system is still an expensive and time-
consuming undertaking and this route is unlikely to provide many owners with 
effective protection.   OFT also considered that in property management disputes 
there is currently no alternative route capable of providing redress outside the courts.    
 
In the recommendations of its final report, OFT states that: 
 
‘The majority of consumers are happy with the service from their existing property 
manager. However, many also have reason for complaint and do not have 
satisfactory avenues for resolving such complaints. 
 
A regulatory scheme – either voluntary or statutory – that allows consumers a robust 
independent framework within which to complain if they are not receiving a good 
service represents only a light burden to those property managers that are provide a 
good service and have an effective mechanism for dealing with complaints internally 
since they will receive few referrals to any complaints body. 
 
An effective, independent redress mechanism can be a powerful force for change in 
a sector. When consumers have an easily accessible means of obliging suppliers to 
put things right, those suppliers find they have increased incentives to provide good 
service in the first place. This is particularly likely to be the case when the results of 
the redress scheme, in terms of the complaints upheld in favour of the customer, are 
known to prospective customers.   (OFT’s recommendations for the desirable 
characteristics are included with the criteria listed under Item 2 of this paper).  
 
The OFT recommends that there should be an independent redress scheme,  which 
should be set up in such a way that not only does it provide a mechanism for 
consumers to obtain redress, but it is a force for positive change in the sector.’ 
 
In its formal response to the OFT report the Scottish Government confirmed its 
support for the establishment of an accreditation scheme which is underpinned by an 
effective complaints system linking to robust and independent third party redress.   
2. THE CRITERIA FOR REDRESS  
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The conclusions of the OFT report and subsequent discussions of the working group 
suggest that the following criteria should be met by potential providers of redress for 
the accreditation scheme:  

 Credible and independent: the route for redress must be credible to both 
owners and property managers and should therefore be independent of both.    
Consumers in particular must have confidence that the mechanism is 
independent of the industry and that a fair decision will be reached. 

 Efficient and easy to use and understand:  the redress process should 
operate on clear and straightforward principles which are easy to understand 
and result in the efficient resolution of cases.   In providing an alternative to 
complex legal proceedings it should not be intimidating and should be easy 
for consumers to use without incurring the additional expense of professional 
representation.   

 Can award meaningful redress and enforce payment: OFT took the view 
that the redress scheme should be able to make financial awards (in addition 
to requiring actions/apology/explanation) and should have a credible 
mechanism for enforcing payment of these awards.  The enforcement 
mechanism might be a route to the courts or a binding agreement such as 
membership of the redress scheme. 

 Free to consumers: OFT recommended that cost should not be a barrier to 
access, or deter access, and therefore redress should be free for consumers.  
For the purposes of this paper it is therefore assumed that the costs 
associated with the options outlined will be met by the accreditation scheme 
or individual members of the scheme.  

 Financially viable/cost effective: while the Scottish Government has 
agreed to support the scheme during a start-up phase it is intended that 
ultimately the scheme will be self-financing.   The redress route is expected to 
represent a large element of the scheme costs and therefore a comparison of 
the cost of the various options is extremely important.   

 National coverage: the redress route must be available to consumers across 
Scotland. 

 Publishes decisions:  it should publish the outcomes of complaints in terms 
of the percentage of claims upheld and/or the actual resolution of cases.  This 
information should be available to inform consumer decisions and thereby 
contribute to competitive pressure within the industry. 

 Publishes generic advice and comment: it should be able to use its 
experience and expertise, which will build up over time, to publish generic 
advice and comment to inform the public, property managers, the owners of 
shared property and legislators.   In doing so it should act as a force for 
positive change within the industry.  

 Single provider of redress: OFT has advised that allowing more than one 
redress scheme within a sector is a model with potential risks and should be 
avoided where possible (might cause confusion for consumers and schemes 
might be perceived as competing against each other).     

 
In addition to the above, the route should allow property managers the chance to 
resolve the problem through their own complaints procedures before it is considered 
for third party redress.      
 
3. OPTIONS FOR THIRD PARTY REDRESS 
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This paper considers what appear to be the most appropriate options for providing 
redress for the accreditation scheme – arbitration, adjudication, a private sector 
Ombudsman and expanding the remit of the Private Rented Housing Panel to handle 
complaints about property managers. 
 
The paper is not intended to provide a definitive conclusion but to explore these 
options, considering the advantages and disadvantages of each.   The detailed 
specifications of individual schemes would have to be considered fully once a 
decision has been made in principle about the most appropriate route.  The 
procurement process may also require tendering.       
   
As noted above, OFT took the view that access to justice through the court system is 
unlikely to provide many owners with an effective route to redress.   Alternative 
dispute resolution (ADR) procedures, which offer an alternative to the courts, are 
essentially voluntary in character and are intended to encourage a spirit of co-
operation and party participation in resolving disputes. They encourage disputing 
parties to consider other options to redress their differences which might offer 
opportunities for mutual gain and also the opportunity to continue with the business 
relationship. 
 
a.  Arbitration  
Arbitration has long played an important role in settling disputes in Scotland and as a 
result Scotland has its own highly developed body of arbitration law.    The Scottish 
courts have always recognised the right of parties to agree to exclude the jurisdiction 
of the courts to handle their disputes and instead to refer any disputes to arbitration.     
 
The process:  the parties agree to submit a dispute between them to a third party, 
who often has special expertise or knowledge, and who will act as a private tribunal 
to produce a final and legally binding determination of the dispute.  By agreeing to go 
to arbitration, the parties voluntarily deny themselves recourse to the courts or to 
another method of ADR.  The agreement to go to arbitration is often contained in a 
contract concluded between the parties possibly years before they come into 
dispute.   The arbitrator usually reaches a decision on the basis of written 
information, but if a hearing is required it is likely to be less formal than court 
proceedings.  The arbitrator’s final decision may involve a financial award, action or 
service, apology or explanation and may be enforced in the courts if necessary.    
The decision is confidential and cannot be made public without the agreement of the 
parties involved.  The timescale for completing the arbitration process is normally 8-
14 weeks.   
 
Costs: we have approached IDRS Ltd, a company run by the Chartered Institute of 
Arbitrators (CIArb) and one of the UK’s leading providers of dispute resolution 
services, for an indication of costs.  They have advised that a small consumer 
arbitration scheme could be set up for the industry for a one-off set-up fee in the 
region of £3,000 plus VAT (depending on the design of the scheme)  and a fee of 
£500 + VAT for each case considered (based on a straightforward process with no 
requirement for a hearing or further expert opinion).    An annual membership fee 
would not be charged.    On the basis of an estimate of 130 cases a year (interim 
figure – could be higher) the indicative annual cost would be in the region of 
£75,000.        
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The Arbitration (Scotland) Bill: The Arbitration (Scotland) Bill, which is currently 
making its way through Parliament, is intended to modernise and codify the law on 
arbitration in a single statute.   The Bill also aims to minimise the cost of arbitration 
and ensure that the process is efficient, fair and impartial.  The Bill lays out a 
standard set or code of clauses (‘the Scottish Arbitration Rules’) that can be adopted 
wholesale by parties and used by their arbitrator.   In parallel with the Bill the CIArb is 
preparing a set of short form arbitration rules which it claims will be of immediate use 
to consumers and smaller businesses in offering significant potential for rapid low 
cost dispute resolution in a binding form.   The Bill does not contain any particular 
provisions for the establishment of consumer arbitration schemes, but in simplifying 
the existing law it should make it much easier to set up schemes of this type.   
     
Advantages of Arbitration 

 The parties can choose their arbitrator, perhaps for their expertise, and they 
also have some choice in the code or rules to be used.   

 The flexible procedures that come with private funding may make the process 
quicker, more efficient and cheaper than going to court. 

 Confidentiality  - the issues are debated privately rather than in open court.  
 An arbitrator’s decision or award is normally final and legally binding. 
 The arbitrator’s award may be enforced through the courts, if necessary.   
 Membership of an arbitration scheme could be a requirement of the 

accreditation scheme, with compliance a condition of membership.      
 The flexibility of the process allows for the arbitration code or rules being 

tailored (within limits) to the requirements of a particular redress scheme. 
 The arbitrator can make financial awards as well as recommending action, 

apology and/or explanation.    
 

Disadvantages of Arbitration 
 The arbitrator can normally only consider disputes relating to a direct contract 

between the supplier and consumer. 
 Both sides must agree to go to arbitration (but in the case of property 

managers this could be a requirement of membership). 
 The parties may not be happy with the arbitrator’s final and legally binding 

decision and have denied themselves the right to recourse to the courts or 
some other form of ADR.    

 The arbitrator does not normally take an inquisitional approach and normally 
reaches a decision based on the information submitted by the two parties.   

 The cost can be quite high if not a straightforward case or through a 
consumer scheme. 
 

c. Adjudication 
Adjudication is often used as a generic term for any process where the resolution of 
a dispute is decided by a third-party and Ombudsman and arbitration services are 
forms of adjudication.   The more specific meaning of adjudication describes a 
process which is similar to arbitration but quicker, more informal, more flexible both 
in terms of its rules and the scope of what it can deal with, provides more support to 
consumers in presenting their case and allows the consumer to reject the 
adjudicator’s decision and take their complaint to another redress route (for this 
reason adjudication is generally favoured by consumer bodies).  Once accepted by 
the consumer, the adjudicator’s decision becomes binding on both parties. 
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It is also important that an adjudicator has jurisdiction in disputes where there is no 
direct contractual relationship between the complainant and the supplier, which could 
prove relevant in property management disputes.    
 
Although developed initially for use in the construction and engineering industries, 
adjudication is appropriate for dealing with a range of complaints and disagreements 
and a number of consumer adjudication schemes have been established.   IDRS 
provides a wide range of consumer ADR services including schemes for ABTA, 
CISAS (phone and internet providers), Postal Redress Services, the Residential 
Management Adjudication Scheme and schemes to support a number of OFT 
Consumer Codes.    
 
The process:  the parties involved agree to submit a dispute between them for 
determination by a third party and because of the flexibility of adjudication, schemes 
vary in the way they operate.      Normally, after the supplier’s complaints procedure 
has been completed, the case is submitted to an adjudicator who reaches a decision 
based on a ‘fair and reasonable’ approach – taking account of the information 
submitted, any relevant codes of practice or contracts and what is generally 
considered good practice in the industry concerned.  
 
Adjudicators do not normally enter into discussions with the disputing parties and the 
level of support to the parties varies according to the design of the scheme.  In some 
schemes the adjudicator will make a decision based on the information submitted 
and will not request further information or make further investigations.  Other 
schemes may be designed for a more inquisitorial approach on the part of the 
adjudicator and have support staff who will provide telephone assistance in the 
preparation of cases.     
 
If the adjudicator’s decision is accepted by the consumer, the supplier is required to 
comply within a specified period as this will be a condition of membership of the 
scheme.   If the decision is rejected, the consumer is free to take their case to the 
courts.  The timescale for completing the adjudication process is normally 6-8 weeks. 
 
Adjudication schemes may be used to make recommendations for good practice and 
changes of procedure both in the context of individual suppliers and across a whole 
sector for the benefit of all future users.   IDRS provides adjudication schemes for 
the communications and postal sectors which have this feature and  regular 
meetings are held with the relevant regulators to provide additional insight into 
issues that its adjudicators have identified.   Arbitration does not lend itself so well to 
this type of approach. 
 
Costs: as in the case of arbitration, IDRS have indicated that they could establish a 
small consumer adjudication scheme specifically for property managers for a one-off 
set up fee in the region of £3,000 + VAT.   The typical case fee would be £400 + 
VAT, with no annual membership fee.   It is possible to build an early settlement 
process into the rules of the scheme and if this option is taken, the case charge is 
reduced to £125 plus VAT to reflect the saving in the adjudicator's time.  The 
indicative annual cost would be in the region of £60,000 based on the assumption of 
130 cases per year (excluding set-up fee). 
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Advantages of Adjudication 
 Likely to be quicker, more efficient and cheaper than arbitration or going to 

court. 
 Adjudication is not limited to matters which are the subject of a contract and 

can be used where there is no direct contractual relationship between the 
supplier and the consumer. 

 The adjudicator may make recommendations for good practice or changes in 
procedure for individual suppliers and across whole sectors. 

 Flexibility - the adjudication code or rules could be tailored (within limits, but to 
a greater extent than in arbitration) to the requirements of a scheme for 
property managers. 

 The issues are debated privately rather than in open court  
 The parties to the dispute can choose the adjudicator.   
 An adjudicator’s decision is initially non-binding on the consumer and is only 

converted into a binding outcome (for both parties) following acceptance by 
the consumer.   

 The consumer may take their complaint to another redress route if they 
remain dissatisfied with the adjudicator’s decision. 

 The adjudicator’s decision can be enforced through the courts, if necessary.  
 Membership of an adjudication scheme could be a requirement of the 

accreditation scheme, with compliance a condition of membership.    
 Adjudication could be part of a two stage process including mediation 
 The adjudicator can make financial awards as well as recommending action, 

apology and/or explanation.    
 There may be benefits for the property manager if the consumer rejects the 

adjudicator’s decision and takes the case to court.   The judge may decide to 
accept that the evidence has already been considered and may enforce the 
adjudicator’s decision.    
 

Disadvantages of Adjudication 
 The adjudicator does not normally take an inquisitional approach and normally 

reaches a decision based on the information submitted by the two parties.    
 Both sides must agree to adjudication (but in the case of property managers 

this could be a requirement of membership). 
 

The main differences between adjudication and arbitration: 

 Adjudication is more flexible, informal, cheaper and quicker. 

 The arbitrator can normally only consider disputes relating to a direct contract 
between the supplier and consumer.  The adjudicator has much wider scope. 

 The arbitrator’s decision is legally binding on both parties.  In agreeing to go 
to arbitration the parties to the dispute voluntarily give up their right to court 
action unless (in the case of the consumer) it is necessary to enforce an 
award.   

 In adjudication the customer has the right to accept or reject the adjudicator’s 
decision within a specified period.     If the customer rejects the decision within 
the specified period, they are free to take the complaint to another redress 
route.     

 The adjudicator can consider disputes where there is no direct contractual 
relationship between the supplier and consumer (‘arms length’ relationships).   
This is not the case in arbitration.   
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 It appears that arbitration seeks the correct legal or contractual position 
whereas adjudication gives more scope for reaching a fair and reasonable 
decision where the case is weak in legal or contractual terms.    
 

For the reasons set out above, it is recommended that adjudication is more 
appropriate than arbitration for the accreditation scheme and the former 
has been used for the purposes of the summary of options which is 
attached at Annex A. 
 

c. Private Sector Ombudsman Services 
There are a wide range of Ombudsman schemes in the United Kingdom with varying 
methods of operation developed to meet the needs of their clients.   Some are 
statutory, some non-statutory, some have compulsory membership, whilst others are 
voluntary. Ombudsman schemes are designed to be user friendly and to be useable 
by unassisted complainants.  
 
Public and private sector Ombudsmen take different approaches to the way they 
operate.   A private sector Ombudsman can generally look at whether a decision was 
fair and reasonable based on industry standards and good practice.   A public sector 
Ombudsman, on the other hand, can only review how a decision was made and 
identify whether any maladministration or injustice has resulted from the decision. 
 
We have already established that the remit of the Scottish Public Sector 
Ombudsman does not extend to commercial or contractual matters and therefore the 
property management services provided to private owners are outwith its jurisdiction.    
For this reason this paper focuses on private sector Ombudsman services and some 
further information about two of the private schemes (the Surveyors Ombudsman 
Service and The Property Ombudsman) is attached at Annex D. 
 
 
Advantages of private Ombudsman services  

 Ombudsmen offer access to justice and redress which might not be available 
from the courts and in cases which might not be considered by the courts.  

 Ombudsmen are independent and impartial and conduct their investigations 
in private.  

 Ombudsmen can usually take account of what is fair and reasonable in all 
circumstances, and are not bound by a strict interpretation of the law or 
precedent.  

 The Ombudsman schemes are easy to use and it is not necessary for the 
consumer to obtain professional advice in order to make a complaint.  

 Ombudsmen do not name complainants but they all publish digests of 
completed cases. Some also publish reports in which they name organisations 
which are the subject of the complaint. 

 Compliance with an Ombudsman’s recommendation is secured by a variety 
of means, but primarily because upon joining the Ombudsman scheme firms 
agree to accept the jurisdiction of the Ombudsman. Non-compliance is rare.  

 Ombudsman schemes make extensive use of informal settlements and 
conciliation; some offer access to mediation.  

 The consumer can take their case to the courts or another route of redress if 
they do not wish to accept the Ombudsman’s decision. 
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 Ombudsmen level the playing field between the under-represented 
complainant and the large and powerful organisation which is the subject of 
the complaint.  

 Ombudsmen are inquisitorial, not adversarial, in their approach and 
investigations are conducted in private. Ombudsmen can examine records, 
interview witnesses and use professional experts where appropriate. The 
procedure for investigations can be tailored to the circumstances of the case.  

 If SOS or TPO was selected the service offered would build on existing 
expertise in dealing with complaints relating to property management. 

 Ombudsman services have a strong reputation within the market. 

 Membership of an Ombudsman scheme could be a requirement of the 
accreditation scheme 

 Ombudsmen have the further advantage over litigation in that they can advise 
on systemic change. They can consider the situation which gave rise to the 
complaint and make recommendations for good practice or a change of 
procedure either for a particular supplier or across a whole sector for the 
benefit of all future users.  
 

For the bodies complained against, the advantages of Ombudsman schemes are 
that they avoid the cost and publicity of litigation while offering a system of redress to 
their users and clients. For private sector schemes, the costs are shared among the 
scheme members. 
 
Costs: we have been given a fairly accurate cost for using the Surveyors 
Ombudsman Service and have therefore used this as the maximum figure for using 
an Ombudsman scheme.   The SOS can exercise a certain amount of flexibility in 
respect of its charging structure based around fixed and variable elements.  However 
they have advised that the most efficient and cost effective way for them to provide a 
redress service for the accreditation scheme would be for individual property 
managers to become members of the existing SOS framework since this would 
involve no start-up costs.  Currently the service could be provided for an annual 
membership fee of £150 + VAT and an additional fee of £150 + VAT for each case 
investigated (irrespective of outcome).  The annual cost would be around £68,000 
based on the interim assumptions and breakdown attached at Annex B.     Members 
of the SOS are required to sign a deed poll which binds them to putting in place any 
remedy required by the Ombudsman.     Alternatively it would be possible to create a 
separate redress scheme for property managers, but this would incur additional 
start-up costs as well as a longer period for setting up.  
   
Further details of how the above estimate has been arrived at are attached at Annex 
B, which also includes some information about the cost of using The Property 
Ombudsman. 
 
d. Extending the remit of the Private Rented Housing Panel (PRHP) 
The PRHP was created in 2007 from the Rent Assessment Panel for Scotland which 
had worked to ensure fair rents for tenants and landlords across Scotland for many 
years prior to that time.   The Panel, which is independent of both central and local 
government and the Rent Registration Service, facilitates mediation and adjudicates 
between landlords and tenants on issues relating to basic standards of repair and 
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rent levels in the private rented sector.   The composition of the PRHP aims for a 
balance of 15 surveyors, 15 solicitors and 15 housing members.    
  
From 3 September 2007 landlords have had  a duty to ensure that a rented property 
meets a basic standard of repair known as the ‘repairing standard’ and if tenants feel 
that their property does not meet this standard they can apply to the PRHP for a 
ruling on whether the landlord has failed to meet this duty.    Cases are resolved by 
mediation or referral to a Committee hearing (or both).  All previous PRHP decisions 
are available for reference online.   
  
Further legislation would be required to extend the jurisdiction of PRHP to property 
management disputes and this would result in some delay before it would be 
operational as a redress route. It is also relevant that the final report of the Scottish 
Committee of the Administrative Justice Steering Group was published in June 2009 
and this raises uncertainty about the future of the PRHP. 
 
The application process: before an application can be made to the PRHP tenants 
are required to notify their landlord of the necessary work and the landlord must be 
given reasonable time to complete the work.   Applications to the Panel must be 
made in writing, and a template and associated guidance for completion is available 
to assist tenants. Tenants may ask a third party to represent them, but costs are not 
recoverable if this assistance is provided on a paid basis. 
 
Mediation:  subject to the agreement of both parties, mediation is the first stage in 
attempting to resolve the dispute and the PRHP undertakes mediations at venues 
across Scotland.    In approximately 80% of cases this is the preferred initial 
approach for tenants, although landlords and letting agents often prefer to go straight 
to Committee and in practice very few mediations are carried out.      Every 
mediation requires two mediators and the PRHP has a pool of 14 mediators who are 
trained by SACRO.  
 
Mediation sessions take on average 3.5 hours and if it becomes clear that mediation 
is not working the session can be terminated early with a view to moving on to a 
Committee hearing. Sessions where solicitors are present tend to be far less 
successful.   
 
Committee hearings: if mediation goes ahead but does not resolve the issue the 
case is referred to a Committee of three members of the PRHP (although a hearing 
may be conducted by two members if appropriate for the case).   The Committee will 
usually visit the property in question and it makes its decisions on the basis of 
evidence available on the day. 
 
In total, the mediation process takes around 8 weeks and a Committee hearing takes 
around 6 weeks (14 weeks for unsuccessful mediation followed by a hearing). 
 
Enforcement and outcomes: the PRHP has enforcement powers and it is a 
criminal offence if a landlord fails to comply with a repairing standard enforcement 
order without reasonable excuse.  If  the Committee decides that a landlord has 
failed to comply with the repairing standard it has powers to require the landlord to 
carry out repairs by issuing a repairing standard enforcement order.   If a landlord 
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fails to comply with an enforcement order the Committee may issue a rent relief 
order which will reduce rent paid under the tenancy by up to 90%.     If a landlord will 
not, or cannot, carry out the required work the local authority may carry it out and 
recover the costs, using a charge on the property for security, if necessary.      It is 
unlikely that the decisions of PRHP would be enforced through the courts as 
property managers are not subject to statutory regulation. 
 
The initial filtering process currently disposes of around 43% of cases before they go 
forward to formal mediation and Committee stages and it is likely that the prospect of 
a formal process encourages agreement between the parties.    In 2008 the PRHP 
received 115 applications relating to the repairing standard and 50 of this number 
were subsequently withdrawn for various reasons.  Of the 65 applications which 
proceeded, five mediations took place with four agreements reached (6%), 60 were 
referred for Committee hearings (92%) and one case (2%) required both a mediation 
and a Committee hearing. 
 
Running costs 

 PRHP: the annual cost of running the PRHP was £376,880 for 2008/09.   The 
largest overheads were £150,000 for member fees and £70,000 each for staff 
and accommodation.   Mediators and Committee members are paid at a daily 
rate and current rates are: chairperson £311; surveyors £249; housing 
members £161.     

 Mediation: the cost per mediation currently averages around £880 depending 
on the rates for the two members involved, and including administration, travel 
expenses and hiring a venue.             

 Committee hearings: the average cost has previously been in the region of 
£780, based on three members and including administration, travel expenses 
and the hire of a room.     It may be the case that two members would be 
sufficient for dealing with property management disputes and in these 
circumstances the cost of committee hearings would reduce. 
 

Possible cost of extension to cover property manager complaints 
The indicative cost of extending the remit of PRHP would be in the region of 
£103,000 per year in addition to further administrative and organisational costs 
associated with handling and filtering cases.  A breakdown of the calculation is 
attached at Annex C.  As noted above costs would be less with a two-member panel 
for hearings.   
Advantages of using the PRHP:  

 A mediation and adjudication model is already in place across Scotland 

 Credible and independent reputation 

 It is not necessary for the complainant to obtain professional advice in order to 
make a complaint  

 Accumulated related expertise 

 Publishes the outcomes of previous decisions  
 

Disadvantages of using the PRHP (in its current form): 

 The cost.  We are aiming to create an accreditation scheme which is 
ultimately self-financing and compared to private sector services the option of 
using the PRHP appears likely to be costly. 
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 The PRHP process is orientated towards mediation as the first option as this 
is often the most appropriate solution in landlord/tenant disputes.   It is hoped 
that it will be possible to offer mediation through a wider property managers 
project, whether or not owners are covered by the accreditation scheme.  
However due to the nature of property management complaints (most relate 
to billing), it is likely that the majority of owners will consider financial redress 
more appropriate than mediation as a mechanism for providing meaningful 
redress.    

 PRHP does not make financial awards (other than reducing rent).   

 PRHP does not make recommendations for generic changes in practice 
across the sector based on its experience of dealing with complaints. 

 Further legislation would be required to extend the Panel’s remit to include 
property management disputes.    

 The PRHP would need additional resources (finance and staff) 

 The future of PRHP is uncertain in view of the review carried out by the 
Administrative Justice Steering Group. 

 
CONCLUDING COMMENTS  
The main criteria for redress are outlined at the start of this paper and a summary of 
the extent to which the options meet these criteria is attached at Annex A.    
Ultimately the accreditation scheme is intended to be self-financing and for this 
reason cost effectiveness is likely to be one of the most significant considerations.    
 
However it is important to bear in mind that the redress scheme is expected to play a 
key role in raising standards and in the success (or otherwise) of the accreditation 
scheme.    OFT recommends that the redress scheme should be set up in such a 
way as to be a force for positive change within the sector rather than simply acting 
as a mechanism for consumers to access redress.  This would suggest that high 
priority should also be attached to the nature, level and enforcement of awards and 
the ability of the redress provider to take a wider view and make recommendations 
for systemic change within the sector.     A cost effective provider of redress which 
did not act as a positive force could undermine the whole accreditation scheme.      
 
It should also be noted that until we develop a clearer picture of the likely 
membership numbers it will be difficult to make a realistic comparison of the cost 
effectiveness of the different options.   Those redress providers whose charges are 
based on an annual membership fee supplemented by an individual case fee are 
likely to be more cost-effective where the membership base is smaller.     On the 
other hand, the services which charge on a case fee basis with no annual 
membership fee are likely to be more cost effective if the membership is larger.   The 
options listed in Annex A are compared on the basis of an estimated membership of 
250.  
 
Shona Keenan 
Housing Markets & Supply 
 
14 August 2009 
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ANNEX A 
 
COMPARISON OF KEY FEATURES 

Key features Adjudication Ombudsman  Extension of 
PRHP 

Credible and 
independent 

√ √ √ 

Easy to use and 
understand 

√ √ √ 

Awards financial 
redress  

√ - IDRS advised 
that they have 
used the 
adjudication 
model for dispute 
values up to 
£5,000.  The 
adjudication 
scheme for the 
Assoc of 
Residential 
Managing Agents 
can award up to 
£1,000 for actual 
(proven) loss and 
costs.  

√ - SOS and TPO 
can award 
compensation up 
to £25,000, but 
the great majority 
of their awards 
are under £1,000. 

NO – PRHP is 
limited to reducing 
rent 

Can enforce 
payment of 
awards 

√ - on agreeing to 
adjudication the 
supplier agrees to 
abide by 
adjudicator’s 
decision.  
However 
consumers can 
go to court if 
necessary to 
enforce. 

√ - on joining the 
scheme the 
supplier agrees to 
abide by the 
Ombudsman’s 
decision.  
However 
consumers can 
go to court if 
necessary to 
enforce.  

√   - through the 
courts for landlord 
issues but unlikely 
to extend to 
property managers.  
Would have to 
enforce through 
membership. 

Financially viable/ 
cost effective 
 
 
 
 
 

c£400+VAT for 
consumer 
disputes. 
c£125+ VAT if 
early settlement 
process included 
in rules. 
Annual cost*: 
c£60,000  
Plus initial fee of 
c£3,000 + VAT 
for setting up the 
scheme. 

SOS taken as 
max cost:  
Currently 
£150+VAT 
annual fee per 
member plus 
£150+VAT per 
case considered 
 
Annual cost*: 
c£68,000  

c£780 per hearing 
c£880 per 
mediation.   
 
Annual cost*: 
c£103,000 plus 
admin 
Note – costs would 
be less if a two-
member panel is 
used  for hearings. 

Annual cost per £240 £270 £410+ admin 
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member *: 

National 
coverage 

√ √ √ 

Publishes 
previous 
decisions 

√ - some as case 
studies 

√ √ 

Publishes generic 
advice & 
comment 
(across sector as 
well as for indiv 
suppliers) 

√ √ NO 

Timescale for 
decision 

6-8 weeks  6 weeks 

6 weeks for 
mediation 
8 weeks for hearing 
14 weeks for both 

Property 
manager’s 
complaints 
procedure to be 
completed first 

√ - can be built 
into the rules of 
adjudication 

√ √ 

    

 
* Annual costs estimated on the basis of c130 complaints (interim estimate – may be 
higher) and accreditation scheme membership of c250. 
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ANNEX B 
INDICATIVE COST OF USING PRIVATE SECTOR OMBUDSMAN SERVICES  
BASIS OF CALCULATION 
 
Figures taken from OFT report: 
c415,000 properties with commonly owned parts are privately owned  
c225,000 of these owners buy services from a property manager  
Approximately 35% of owners complained and of the number who complained about 
67% remained dissatisfied with the way their complaint was handled.  However only 
c25% of that number took their complaint further.         
 
Applying OFT's findings:  
Assume 35% of owners will complain: 225,000 x 35% = 78,750  
Assume 67% will be unhappy with the way in which their complaint was handled: 
78,750 x 67% = 52,762  
Assume 25% are prepared to take their complaint further: 52,762 x 25%  = 13,190  
Assume that 99%* of complaints will drop out for various reasons - 13,190 x 99% = 
131 (*interim estimate pending further information) 
 
Potential number of consumers seeking third party redress =  130# per annum   
#With an accreditation scheme established it is likely that this figure will initially be 
higher if owners see that there is an obvious, credible, cost-effective and user-
friendly route to independent redress.  However over time the figure should reduce 
as property managers become familiar with the standards required and give their 
clients less reason to complain. 
 

 The Surveyors Ombudsman Service (SOS) 
The SOS can exercise a certain amount of flexibility in respect of its charging 
structure based around fixed and variable elements.  However they have advised 
that the quickest, most efficient and cost effective way for them to provide a redress 
service for the accreditation scheme would be for individual property managers to 
become members of the existing SOS framework since this would involve no start-up 
costs.   
 
Currently this could be provided for an annual membership fee of £150 + VAT and 
an additional fee of £150 + VAT for each case investigated (irrespective of outcome).  
Alternatively tOSl could create a separate redress scheme for property managers, 
but this would incur additional start-up costs as well as a longer period for setting up.    
 
Annual cost: 
250 members @ £178  £44,500  
130 cases @ £178  £23,140 
Total:    £67,640 
 

 The Property Ombudsman (TPO) 
At this stage we have only a very rough indication of the likely cost of obtaining 
redress services from TPO.  For this reason the SOS cost has been used (as a 
maximum cost for Ombudsman services) for the purposes of the comparison at 
Annex A.   
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TPO estimated that 130 cases per year would equate – approximately - to the 
workload of one investigating officer (salary of c£30,000 pa).    TPO would therefore 
expect to cover this salary plus overheads for dealing with enquiries which do not 
lead to complaints.    
 
TPO can charge in two ways: 

1. Equal membership fee to all members of the scheme, with no additional case 
fee (one of their schemes is currently charging £120/year – but it is a much 
larger scheme for distributing the cost). 

2. The accreditation scheme pays overhead charge for dealing with enquiries, 
but thereafter only property managers who have complaints raised against 
them will have a case fee to pay.  The fee will, however, be higher – could be 
around £250 - £350 per case depending on the number of members in the 
scheme. 

 
How the above might translate into costs: 

1. Based on a membership of 250, the cost would be £120 per member plus 
other overheads. 

2. Based on estimate of 130 cases per year: 
 

£30,000 divided by 130 cases = £230 per case if charged on an individual basis 
(plus overheads cost to the scheme). 
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ANNEX C 
 
INDICATIVE COST OF EXTENDING THE REMIT OF PRHP TO COVER 
COMPLAINTS FROM THE CLIENTS OF ACCREDITED PROPERTY MANAGERS 
BASIS OF CALCULATION 
While the pattern of property management claims may differ, the pattern of PRHP 
claims has been used as the basis for calculating indicative costs for the property 
managers’ scheme.    
Figures taken from OFT report: 
c415,000 properties with commonly owned parts are privately owned  
c225,000 of these owners buy services from a property manager  
Approximately 35% of owners complained and of the number who complained about 
67% remained dissatisfied with the way their complaint was handled.  However only 
c25% of that number took their complaint further.         
 
Applying OFT's findings:  
Assume 35% of owners will complain: 225,000 x 35% = 78,750  
Assume 67% will be unhappy with the way in which their complaint was handled: 
78,750 x 67% = 52,762  
Assume 25% are prepared to take their complaint further: 52,762 x 25%  = 13,190  
Assume that 99%* of complaints will drop out for various reasons - 13,190 x 99% = 
131 (*interim estimate pending further information) 
 
Potential number of consumers seeking third party redress =  130# per annum   
Applying the pattern of PRHP outcomes to property managers: 
Mediation only: 131 x 6% = 7 x £880     £6,160 
Committee only: 131 x 92% = 120 @ £780   £93,600 
Mediation plus Committee: 131 @ 2% = 2 @ £1,660 £3,320 
        £103,080 
 
Total indicative cost would be in the region of £103,000 per year plus administrative 
and organisational costs associated with handling and filtering cases.     
  
NOTE: costs would be less if a two-member panel is used for hearings.   
 
#With an accreditation scheme established it is likely that this figure will initially be 
higher if owners see that there is an obvious, credible, cost-effective and user-
friendly route to independent redress.  However over time the figure should reduce 
as property managers become familiar with the standards required and give their 
clients less reason to complain. 
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ANNEX D 
 
SOME EXAMPLES OF PRIVATE SECTOR OMBUDSMAN SERVICES 
Since October 2008 it has been a statutory requirement for all estate agents to be 
members of an approved redress scheme and the OFT approved both the Surveyors 
Ombudsman Service (SOS) and The Property Ombudsman (TPO) for this purpose.   
Both schemes were required to meet OFT’s criteria for approval and therefore 
operate on a broadly similar basis – they are members of the British and Irish 
Ombudsman Association and their governance structures are designed to protect 
the independence of the Ombudsman.  An Ombudsman scheme has to meet four 
key conditions to be recognised by the Association: independence of the 
Ombudsman from the organisations over which the service has power to investigate; 
effectiveness; fairness and public accountability.   
 
Both schemes are funded by the fees of their members - their services are available 
free to consumers after the complaints procedures of their member firms have been 
exhausted; they are easy to use; they normally take a paper-based approach to 
investigations; they arrive at decisions based on what is ‘fair and reasonable’; the 
Ombudsman’s final decision may require an apology, explanation, practical action or 
financial award (up to £25,000); on joining the scheme the supplier agrees to abide 
by Ombudsman’s decision.    
 

 The Surveyors’ Ombudsman Service  
The Surveyors’ Ombudsman Service was established in 2007 following an earlier 
pilot and if a Scottish property manager is a member of RICS, the SOS has authority 
to handle complaints against them.   The SOS is also open to property managers 
who are not members of RICS or an accreditation scheme and in reaching a final 
decision the Surveyors’ Ombudsman will take into account the terms of any relevant 
contract, code of conduct or code of practice. 
 
The SOS is operated by The Ombudsman Service ltd (tOSl) which is a not-for-profit 
private limited company funded by its members. tOSl has developed a model for 
alternative dispute resolution which can be adapted for a variety of industry sectors, 
and it also provides ombudsman services to the telecoms and energy sectors (Otelo 
and the Energy Ombudsman respectively). 
  
The terms of reference of the SOS state that in reaching a final decision the 
Ombudsman has a duty to proceed fairly in accordance with the principles of natural 
justice and make reasoned decisions in accordance with what is fair and reasonable 
in all circumstances having regard to the principles of law, good practice, equitable 
conduct and good administration.   The Ombudsman is also required to have regard 
for any applicable rule of law, the terms of any relevant contract, relevant codes of 
conduct or practice and what the Ombudsman considers to be best practice in 
handling the complaint. 
 
The SOS Annual Report for 2009 shows that 74% of its decisions included a 
financial award (half of those also contained a non-financial award) and 84% of 
financial awards were for £1,000 or less.    
  

 The Property Ombudsman  
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The Property Ombudsman (TPO) was formed in May 2009 from what was previously 
the Ombudsman for Estate Agents.     The change of name reflects the broader 
jurisdiction of TPO’s services, which have been extended to include sales, lettings, 
commercial and overseas.    
 
The Ombudsman for Estate Agents had been established in 1998 and in 2006 its 
remit was extended to include letting and property management agents.   Letting and 
property management agents who join TPO also subscribe to the Code of Practice 
for Letting Agents, for which TPO is currently seeking approval from the OFT under 
its Consumer Codes Approval Scheme.     
   
TPO’s website states that in carrying out the review of a complaint against an agent 
who has voluntarily subscribed to the TPO Code of Practice for Letting Agents, the 
Property Ombudsman will be guided specifically by that Code in judging the 
complaint.    For those agents who do not subscribe to this Code, the Ombudsman 
will be guided by TPO best practice guidance issued to agents. 
 
At the same time the Ombudsman will be influenced by the evidence that he sees 
and will be guided by best practice.   The Ombudsman will always try to use 
common sense and arrive at a decision based on what seems to be fair and 
reasonable in all circumstances.  TPO’s terms of reference also state that in 
reaching a decision the Property Ombudsman will have regard to the law, any 
relevant code of practice, rules, procedures, binding contract or other relevant 
matters.    
 
TPO have advised that they have the appropriate skills and experience within their 
existing workforce to provide redress services for the accreditation scheme and it 
would be a straightforward matter to extend their jurisdiction to cover this.   
  
TPO’s Annual Report for 2008 indicates that 87% of its awards were for sums under 
£1,000, although a direct comparison cannot be made with SOS due to the different 
nature of complaints handled. 
 
Like tOSl, TPO has the flexibility to structure its charging in a number of ways.  At 
this stage we have only a very rough indication of the costs associated with using 
TPO, and these are outlined in Annex C. 
 
Note – The Scottish Public Services Ombudsman (SPSO)  
The SPSO may hear complaints relating to administration of the property 
management activities of both housing associations and local authorities, but only 
where these relate to services provided to tenants.   The SPSO’s remit does not 
extend to commercial or contractual matters and therefore the property management 
services provided to private owners are, with almost no exceptions, outwith its 
jurisdiction.       
 
 


