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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
 
PROPOSED ACCREDITATION SCHEME FOR PROPERTY MANAGERS 
OPTIONS FOR MEDIATION 
 
1. ALTERNATIVE DISPUTE RESOLUTION (ADR) PROCESSES  
ADR procedures are essentially voluntary in character and are intended to 
encourage a spirit of co-operation and party participation in resolving disputes. They 
encourage the parties to address the wider issues between them and not just the 
legal merits.   They also encourage disputing parties to consider other options to 
redress their differences in the anticipation that to do so will offer opportunities for 
mutual gain and the opportunity to continue with the business relationship. 
 
2. MEDIATION  
Mediation is one form of ADR.  The formal mediation procedure involves an impartial 
third party talking to both sides separately, as well as together if appropriate, and 
helping the parties involved come up with a solution themselves that both can 
accept.    Mediation is best used early in a dispute. Mediation is not legally binding or 
enforceable through the courts, although the agreement can be put into a legally 
binding format if both parties agree. Unless the parties agree to be bound by the 
decision reached with the mediator, they still have recourse to litigation.  
 
Since it is the disputing parties and not the mediator who decide what the outcome 
will be, mediation it is a particularly good method of ADR to use where it is important 
to the parties that they maintain a good relationship (personal and/or business) after 
the dispute has been settled.  For this reason it is often used for neighbour disputes 
and it is likely to be appropriate for disputes involving owners and property managers 
when financial compensation is not being sought. 
 
Statistics relating to the success of mediation schemes vary greatly but because the 
parties are responsible for the outcome any agreement reached is more likely to 
bring a lasting solution. However it is important to have in place a clear framework of 
procedures and performance indicators in order to judge whether a case has 
reached a successful conclusion. 
 
Advantages of Mediation 

 Very useful where the parties have an ongoing relationship which they wish to 
maintain 

 Parties are responsible for the outcome and any agreement reached is 
therefore more likely to bring a lasting solution 

 Positive, problem-solving approach 

 Quicker and less formal than taking legal action 

 Normally free to service users 

 Non-confrontational and less stressful 
 

Disadvantages of Mediation 

 Cost - it is normally an expensive service to provide 

 Mediation is a voluntary process and therefore both parties must agree to use 
it 
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 Not usually legally binding – although it can be made so if both parties agree 

 It could be difficult to achieve national coverage 

 Issues around consistency of service delivery 
 

3. RECOMMENDATIONS OF THE OFFICE OF FAIR TRADING  
OFT’s report on property managers found that the complexity of property law 
combined with communication, information and co-ordination difficulties were factors 
contributing to problems in the relationships between owners and between owners 
and their property managers.   To address these problems OFT recommended that 
the Scottish Government should work with local authorities across Scotland to 
develop a centralised information and advice service for property owners and all 
types of property managers providing services to these owners. 
 
OFT also noted that a mediation service can prove valuable as a low cost means of 
resolving disputes in situations of this type.   It therefore recommended that 
consideration should be given to including access to mediation as part of the 
information and advice service. 
 
OFT consider that this service should be distinct from any self-regulatory scheme or 
more formal redress mechanism and it highlighted the Leasehold Advisory Service 
(LEASE) as an example of a possible model.  Further details of the LEASE model 
are attached at Annex A. 
 
4.  PREVIOUS CONSIDERATION BY THE WORKING GROUP 
The following points have been raised previously by the working group in its 
discussions about mediation: 

 The breakdown of neighbour relations rather than property management 
issues was considered to be at the heart of many disputes between owners.  
GHA has established a dedicated neighbour relations team to deal specifically 
with these situations.    

 In view of the likely nature of many disputes, Owners’ Associations could have 
a valuable role to play in resolving disputes between owners.   In many cases 
it might be more appropriate to encourage or facilitate the establishment of 
associations rather than offer formal mediation.  This would also complement 
the Scottish Government’s efforts to encourage owners to take more 
responsibility for the condition of their homes. 

 In many cases owners are simply looking for an opinion and reassurance from 
an independent and reputable third party and they do not wish to enter into a 
more formal mediation process.   

 Mediation can also be important in disputes between owners and their 
property managers in order to prevent the breakdown of the business 
relationship (with attendant problems in finding an alternative property 
manager), but not to address legal issues or provide financial redress. 

 OFT’s study identified dissatisfaction with the handling of complaints as the 
main issue in disputes between owners and their property managers.    In 
disputes of this type it was felt that clear signposts to independent third party 
redress would increase consumer satisfaction much more than access to 
mediation.    

 Commercial and social landlords generally take a different approach to 
carrying out repairs (commercial collect payment in advance of work whereas 
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social collect after work is completed).  Based on the experience of GHA, this 
approach could result in a high number of disputes between social landlords 
and their private owners.  This should be taken into consideration when 
assessing mediation requirements.     

 The working group considered whether mediation should be available for 
property management disputes on a wider basis than the accreditation 
scheme, but it was felt that to do so would undermine the incentives offered 
by the accreditation scheme. 

 
5. MEDIATION FOR THE ACCREDITATION SCHEME 
a. Different types of disputes 
If the accreditation scheme was to offer mediation services they would have to be 
available across the whole of Scotland and would have to be effective in dealing with 
two different types of dispute: 
 

 Disputes between owners within a single building or development  

 Disputes between owners and their property managers 
 
Disputes between owners are more likely to concern the breakdown of personal 
relationships and communications and in some cases might not primarily concern 
common ownership issues.    On the other hand the OFT study has shown that 
disputes between owners and property managers are more likely to centre around 
dissatisfaction with the property manager’s handling of complaints.   
 
b. Different types of solutions 
The different nature of these disputes suggests that they might lead to different 
solutions.   These solutions might be thought of as ranging on a spectrum starting 
simply with an opinion provided by an independent and trusted third party, moving 
through ‘brokering’, formal mediation processes and ending with independent third 
party redress.  
 
Mediation is widely recognised as a potentially valuable means of restoring 
relationships – not only personal relationships between owners but in some 
circumstances preventing the breakdown of the business relationship between 
owners and property managers.    However the experiences of members of the 
working group indicate that it is likely that a process which is simpler than formal 
mediation might be all that is required for dealing with the majority of disputes.    It 
seems that many owners may be seeking a reliable opinion from an independent 
and trustworthy third party and they do not wish to enter into a formal mediation 
process.     For disputes which also require an element of negotiation, some form of 
‘brokering’ might build on this idea without the need for formal mediation.     
 
The working group has already recognised the potential role for Owners 
Associations, as a forum for communication and discussion, in fostering good 
relations between owners (noting that the effectiveness of this approach is likely to 
have limitations in very large developments).    The OFT report also highlighted the 
value of Owners Associations and the working group has agreed that the core 
standards for the accreditation scheme will include a requirement for property 
managers to proactively encourage the establishment of Owners’ Associations.   
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6. DELIVERING THE SOLUTIONS 
Local authorities have a duty to provide free mediation in respect of anti-social 
behaviour and this is provided through community mediation services, which also 
cover disputes between neighbours.   We have previously reported on initial 
enquiries about the possibility of extending existing public sector mediation services 
to cover disputes related to the accreditation scheme.  Further details of the existing 
and potential services available from community mediation services, with support 
from the Scottish Community Mediation Centre (SCMC), are attached at Annexes B 
and C.      
 
The Private Rented Housing Panel (PRHP) also offers mediation services, but as the 
first stage in its dispute resolution process.  The working group has already 
considered the PRHP as a potential provider of third party redress, but concluded 
that other options would be more appropriate.  For this reason PRHP has not been 
included as an option for mediation.     
 
Our initial approach to SCMC indicates that community mediation services might 
provide a route for mediation in disputes between owners (some already deal with 
the occasional case), however they are unlikely to cover disputes between owners 
and property managers as commercial disputes are outwith the normal remit of the 
service.    
 
The cost of using these services has, however, been identified as an issue during 
previous discussions of the working group. The SCMC advised that mediation for 
disputes between owners could be charged on the basis of a retainer fee of around 
£30,000 per annum to cover the whole of Scotland in addition to a fee of approx 
£1,000 per case.   There would be a one-off cost in the region of £5,000 for initial 
training and there is also likely to be an additional cost for special training if 
mediators are required to work with groups of owners.  However it would be possible 
to structure the charges in different ways and detailed enquiries have not yet been 
carried out to establish the most cost-effective way of providing the service.  For 
instance in areas of Scotland which have few properties with communally owned 
areas perhaps it would be more cost effective to pay the actual cost of mediation (if 
required) rather than paying a retainer.        
 
We have been advised that if community mediation services were prepared to deal 
with disputes between owners and property managers, the cost would undoubtedly 
be higher due to the much greater training requirement.  However in many cases 
independent opinion or third party redress may be the most appropriate solutions for 
disputes of this type and we have been advised that some ombudsman services can 
be structured to provide an element of telephone mediation at no additional cost.    
 
7. IDENTIFYING A FRAMEWORK FOR DELIVERY 
The cost of formal mediation, especially mediation between owners and property 
managers, has already been identified as an issue in view of the intention that the 
accreditation scheme should ultimately be self-financing.  The working group is 
therefore faced with the challenge of finding a solution which is both effective in 
resolving disputes but is also affordable to the scheme.    
As indicated above, a range of solutions will be required and formal mediation may 
prove to be the most appropriate route in a relatively small number of disputes.   This 
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would suggest a role for the host organisation in carrying out initial filtering to 
determine the most appropriate route for dealing with each dispute (independent 
opinion, brokering, formal mediation or third party redress) and avoid incurring 
mediation fees where this is not the most appropriate route.  It might also be 
appropriate for the host organisation, or possibly a panel drawn from the 
accreditation advisory body, to offer independent opinion or brokering where 
required. 
 
In terms of delivering the solutions, the following framework is suggested as a basis 
for discussion: 
Disputes between owners 

 If specifically a common ownership issue, brokering to be offered in first 
instance(from host?) 

 If within their remit, community mediation services to mediate – fees met by 
the accreditation scheme.  

 Property managers to proactively encourage the establishment of Owners’ 
Associations (already a core standard of the accreditation scheme). 

 
Disputes between owners and property managers 

 In many cases independent opinion (from host?) may be sufficient  

 If primarily a matter to be resolved through third party redress, but with a 
requirement for some mediation, the dispute should be referred for third party 
redress.  Important that the provision of telephone mediation should be a 
criteria for the redress provider 

 If formal mediation is required, host to make arrangements for its provision 
(using SACRO or private sector services if necessary).  Fees to be met by the 
accreditation scheme.    

 
 
Shona Keenan 
Housing Markets & Supply 
October 2009
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ANNEX A 
 
LEASE MEDIATION SERVICES 
LEASE is a Government funded Executive Non-Departmental Public Body.   It 
operates in England and Wales to provide free legal advice to leaseholders, 
landlords, professional advisers, managers and others on the law affecting 
residential leasehold and commonhold. It also provides a website with resources for 
consumers and offers a mediation service  
 
The LEASE mediation service is available for disputes between leaseholders and 
landlords or managers, or between leaseholders in the same building.     All parties 
must agree to attempt mediation, and if the mediation is not successful it will not 
inhibit or limit in any way each party’s rights to pursue more formal routes to dispute 
resolution through the courts or the Land Valuation Tribunal.   Where a solution is 
found, an agreement is drawn up and signed by both parties. 
 
LEASE mediators are qualified lawyers, specialising in leasehold law, who will be 
able to separate out issues only capable of separate legal resolution. They will not, 
however, give legal advice to either party in their capacity as mediators.   Two 
mediators normally attend each mediation session.      
 
All mediation is carried out at LEASE’s London office and is subject to an application 
fee of £100 (£85 plus VAT) from each party per session (sessions normally last up to 
3 hours).   The fee does not reflect the cost of providing mediation, but LEASE 
believes that it is an effective way of encouraging commitment to the process and it 
becomes non-refundable once both parties have paid.   This is important because 
mediation is so resource-intensive and    LEASE is now moving towards using 
suitably trained mediators who are not qualified solicitors (they feel that this is 
entirely appropriate for most cases) and a reduction from two to one mediators 
attending each session.  The Scottish Community Mediation Centre recently 
provided an estimate of £1,000 per case over and above retainer fees, and recent 
discussions with LEASE have indicated that this sum is realistic.    
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ANNEX B 
 
LOCAL AUTHORITY MEDIATION SCHEMES 
Each local authority has a statutory duty to provide mediation services in respect of 
antisocial behaviour.  The approach to service delivery and the services offered vary 
considerably between local authorities, largely depending on the extent to which anti-
social behaviour is a problem within the area and the resources available to fund the 
service. 
 
Some local authorities provide in-house mediation services, but the quality of these 
services depends very much on whether the local authority uses dedicated 
mediators or whether they add mediation to the other duties of staff whose main 
work is not mediation. Often housing officers with training in mediation are used, but 
this can lead to conflicting priorities and delays in the mediation process. These 
delays can be damaging since mediation is more likely to be successful if undertaken 
before the relationship has time to break down completely.  Rural local authorities do 
not generally use dedicated mediators since anti-social behaviour is not usually an 
issue for them. 
The majority of local authorities outsource to SACRO (Safeguarding Communities 
Reducing Offending), although outsourcing appears to be the more expensive 
option.  Mediation services can also be obtained from other third/voluntary sector 
and private sector providers, but these services are not generally used by local 
authorities.      
 
An example of mediation services which go beyond the statutory requirement for 
local authorities is the Edinburgh Community Mediation Service (ECMS). Although 
ECMS deal mostly with antisocial behaviour issues, they have recently taken on a 
member of staff who is dedicated to tenant and landlord issues.  The ECMS service 
is free to its users and is funded from a range of sources including the Scottish 
Government (anti-social behaviour), local authorities and the police.  
 
The ECMS service is also delivered through a range of mediators. The cost per 
mediator can range from £175 for in-house mediation to £500 or £650 per day for an 
external or ‘not for profit’ mediator.  A legal mediator can cost £2,000 per day.   
Mediations take on average 1.5 days, including time spent on administration, 
arranging venues, etc.  The average cost per mediation is around £750 – 975.  
 
We have been advised that some community mediation services already deal with 
the occasional dispute between owners, but if there is any scope for a formal 
extension of existing anti-social behaviour mediation services to cover property 
management disputes (between owners or between owners and property 
managers), it is likely that authorities will require additional funding to cover the cost.     
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ANNEX C 
 
THE SCOTTISH COMMUNITY MEDIATION CENTRE 
We have made initial enquiries to the Scottish Community Mediation Centre (SCMC) 
regarding the possibility of building on the existing neighbourhood mediation services 
provided by many local authorities to offer mediation throughout Scotland in disputes 
between property owners within a single building or development, and disputes 
between owners and their property managers. 
 
 The Centre is an initiative by SACRO (safeguarding communities, reducing 
offending) and the Scottish Government to assist social housing providers in 
developing the provision of mediation across Scotland, generally encourage its use 
and promote good standards.  It is funded by the Scottish Government and provides 
training, advice and assistance to support mediation.  SCMC has assisted most 
Scottish local authorities in planning and developing mediation services.     
 
In an initial approach to the SCMC we have been advised as following:  
 
Disputes between owners - many free community mediation services already deal 
with the occasional case involving two owners, but they are not trained to deal with 
group mediation if this was required.  There would be a need for some initial training 
(contextual/legal position/groups) and SCMC could provide this for between £3,000 
and £5,000.    
 
SCMC advised that if approached, community mediation services are likely to say 
that they are already working to capacity and do not have enough staff to provide the 
required additional service.  They would need to hire more sessional staff to deal 
with the increase in workload and there are different options for charging for these 
services (case-by-case or retainer).  SCMC suggest one option could be on the basis 
of annual retainer fees of £3,000 for large urban services and £1,000 for small rural 
services – totalling around £30,000 for the whole of Scotland.  In addition there 
would be a fee of around £1,000 per case. 
 
In summary, the estimated cost of mediation between owners would therefore be 
initial one-off fee for training (c£5,000) plus annual cost of c£30,000 plus £1,000 per 
case.  
 
Disputes between owners and their property managers  - SCMC would have to 
find out more about whether community mediation services would be willing to 
provide a mediation service for disputes of this nature.  However their initial reaction 
was that community mediation services would consider this type of dispute to be 
outwith their remit in the same way as other commercial disputes.   If community 
mediation services were willing to take on these cases their fees would be higher, in 
particular because the training requirement is likely to be greater.   
 
SCMC did suggest that an alternative option might be the Scottish courts-based 
Small Claims Mediation services.    In Sheriff Courts the Sheriff has the option of 
referring small claim consumer disputes to mediation – free of charge.  However 
there are only three services in operation at the present time and therefore national 
coverage could not be provided.    


