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HOUSING (SCOTLAND) BILL: RESPONSE TO THE LOCAL
GOVERNMENT AND COMMUNITIES COMMITTEE STAGE 1 REPORT

1. This paper sets out the Scottish Government's response to the Local
Government and Communities Committee's Stage 1 Report on the Housing
(Scotland) Bill (5th Report, 2010 (Session 3)). The Local Government
Committee's recommendations or comments are highlighted in bold, together
with the relevant paragraph number, and are followed by the Scottish
Government's response.

Unauthorised tenancies - marker provision

Paragraph 13 - The Committee would also have welcomed greater
clarity fmm the Scottish Government on the approach that it is likely to
take in relation to unauthorised tenancies. It therefore calls on the
Minister to provide more detail to the Committee on the Scottish
government's intentions in relation to unauthorised tenancies before
the Stage 1 debate.

2. The Scottish Government responded on this matter on 21 June and
undertook to give the Committee advance warning of any substantive power
being proposed. In its report published on 18 June, the Repossessions Group
concluded that legislative protection in Scotland for unauthorised tenants is
stronger than that in England, but that protection in Scotland is based on case
law (Tamroui v Clydesdale Bank). The Group recommended that action
should be taken to bring this protection onto a firmer statutory basis. The
Scottish Government will propose an amendment at Stage 2 to provide that
and to address the concerns expressed about the marker provision in the Bill.
The Government does not expect that it will require the broad power to
introduce secondary legislation which was included in the marker provision,
and its amendment will reflect this.

Shelter's proposals for the Bill

Paragraph 25 - While the Committee considers that there may be some
merit in the suggestions by Shelter Scotland in relation to adlditional
areas that should be covered by the Bill, it notes the comments of other
stakeholders and suggests that the Scottish Government should gather
more evidence on the outcomes and implications of these proposals
with a view to potentially introducing amendments at a later stage of the
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Bill's parliamentary consideration if there is proven merit in tlhese
proposals.

3. Shelter's proposals, and the Scottish Government's consideration of
these are set out below:

3.1 Access to support - All homeless or potentially homeless people should
be given access to housing support if this is required. Shelter envisages local
authorities providing a) an assessment of support needs and, then, b)
securing services which meet these households' needs based on the
assessment.

3.1.1 The Minister for Housing and Communities established a sounding
board made up of key stakeholders to consider how the provisions in the
Housing Bill might be strengthened. The majority of stakeholders on the
sounding board agreed that housing support has a valuable role to play but
they were not convinced of the merits of Shelter's proposal. They thought that
services should be tailored to meet the needs of individuals rather than
targeted indiscriminately at all homeless or potentially homeless people, who
might not all need or benefit from this provision. The proposed amendment
could have the unintended consequence of reducing the availability of
housing support for other groups of service users such as tenants or sheltered
housing residents. This would be a particular risk in an environment where
funding for public services is limited and will be increasingly constrained in
future.

3.1.2 The Scottish Government is not sufficiently persuaded of the merits of
this proposal and will not be taking forward amendments to the Bill.

3.2 Homelessness referrals - Shelter believes that all statutory homeless
referrals to registered social landlords should be dealt with on the same basis
using the powers within the 2001 Act. The Housing Bill should reframe that
legislation to make the use of these powers mandatory.

3.2.1 Shelter's proposed amendment would make use of section 5 of the
Housing (Scotland) Act 2001 mandatory for all homeless referrals between
local authorities and RSLs. Their proposal did not find strong support in the
stakeholder sounding board. Both members (including the Chartered Institute
of Housing (CIH) and the Association of Local Authority Chief Housing
Officers (ALACHO)) and the Scottish Housing Regulator (SHR) considered
that the emphasis should be on preventing homelessness in the first place
and on securing the best outcome for homeless applicants; and that it is the
outcome rather than the process by which it is achieved that is important.

3.2.2 The Scottish Government is not sufficiently persuaded of the merits of
this proposal and will not be taking forward amendments to the Bill.
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3.3 Pre-action requirement for evictions: Shelter proposed that social
landlords should have to demonstrate that they have complied with certain
requirements before being granted a decree for eviction of a tenant for rent
arrears. This is analogous with the protection for owners in the Home Owner
and Debtor Protection (Scotland) Act 2010.

3.3.1 Shelter's proposal to require landlords to take certain steps and make
more contact with tenants before starting eviction action aims to achieve
greater consistency in practice around rent arrears and evictions among
social landlords in Scotland. It was fairly strongly supported in our recent
consultation on evictions. Those in favour of the amendment included CIH
and a majority of the social landlords who responded independently. COSLA
and some of the latter did have reservations about costs, but it is difficult to
assess the likely financial impact of pre-action requirements as each landlord
already has their own processes and procedures in place.

3.3.2 Although the requirement would simply formalise and standardise
existing good practice, the Scottish Government accepts that there may be
some initial additional costs for landlords in reviewing and re-organising their
current processes. It is however likely that savings over the longer term, as
the number of cases referred to court reduces, would more than compensate
for these. In 2008-09, for example, 19,708 cases were taken to court but
eviction actually occurred in only 3,297 of these cases.

3.3.3 The Scottish Government is considering how to bring forward an
amendment that will address this issue.

3.4 Consolidation of the tenancy regime: After seven years of the Scottish
Secure Tenancy regime Shelter suggest a few minor reforms which would be
useful.

3.4.1 The Scottish Government gathered evidence on the proposals through
discussion with stakeholders at a sounding board for the Bill convened by the
Minister of Housing and Communities, and through consultation with key
stakeholders, including SFHA, CIH and COSLA, on the proposed
amendments around evictions and changes to the tenancy regime.

3.4.2 Allowing tenants facing eviction to retain their existing tenancy in
certain circumstances. Shelter's proposed amendment would allow tenants
who can agree a way forward with their landlord regarding payment of rent
arrears (and any other costs due), after the eviction decree has been granted,
to retain their tenancy where the full circumstances of the case warrant this.
One example might be where the tenant has mental health problems and was
not represented in court.

3.4.3 There was strong support for this proposal because of its potential to
mini mise the impact of eviction on the whole household, particularly children.
It could also achieve substantial savings for landlords, tenants, and the public
purse by preventing homelessness. It would remove the current disincentive
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for landlords to keep tenants in their existing tenancy by removing the need
for arrears which remain post-decree to be treated as former tenant arrears
(these are more difficult to recover than current tenant arrears).

3.4.5 Given the strong support, the Scottish Government plans to introduce
an amendment that will allow tenants facing eviction to retain their existing
tenancy in certain circumstances.

3.4.6 Introducing an application and appeals process for succession and
joint tenancy cases. There was clear support from CIH, the Scottish
Federation of Housing Associations (SFHA) and COSLA for Shelter's
proposed amendment to introduce an application and appeals process for
succession and joint tenancy cases. This would rectify the current position
that there is no formal procedure in place for tenants to apply for succession
or a joint tenancy nor a right of appeal if an application is refused. Currently,
in the event of a dispute, the applicant has to wait for the landlord to raise an
eviction action against them on the ground that they are an unlawful occupier
and the tenant then has to defend this.

3.4.7 The proposed amendment could save both time and resources by
preventing the need for the landlord to take the action through the court in the
majority of cases. This amendment would also put the onus on the tenant to
make their case at an early stage, so potentially reducing rent arrears. The
Scottish Government is exploring this proposal in more detail.

Other Shelter proposals to consolidate the tenancy regime. The Scottish
Government will not take forward amendments on Shelter's two other
proposals:

o to make rent payable to landlords retrospectively rather than in
advance; and

o a discretionary power allowing landlords to offer alternative
accommodation to a succeeding tenant, in situations where succession
would result in significant under-occupation.

3.4.8 There was very little support from CIH, SFHA and COSLA for the first
proposal. CIH and SFHA raised concerns around the impact changing the
rent collection cycle would have on the cash flow and accounting processes of
social landlords.

3.4.9 On the second, evidence obtained from social landlords suggests that
the number of successions resulting in significant under-occupation is very
small. Information published in the Housing Policy Discussion Paper 'Fresh
Thinking New Ideas' suggests 61 per cent of properties in the social rented
sector have more bedrooms than required by inhabitants to meet the bedroom
standard. This in turn suggests that under-occupation is much wider than a
succession issue. The Scottish Government therefore does not propose to
bring forward a Stage 2 amendment to the Housing (Scotland) Bill around
succession. The Scottish Government will however continue to consider the
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issue of succession as it takes forward options for making better use of social
housing identified through the Housing Policy Discussion.

Regulation of social housing

Paragraph 43 - The Committee notes the support of witnesses for the
inclusion of the objective to safeguard and promote the interests of
persons who are or who may become homeless. It concurs that this will
support efforts to tackle homelessness and support homeless people
and that this is an appropriate objective for the Scottish Housing
Regulator. It also considers that the role that housing associations can
play in wider community regeneration is important and should be
recognised by the SHR in implementing its objective.

4. Th.~ Scottish Government endorses the Committee's view that housing
associations have an important role to play in wider community regeneration
and as a matter of policy it supports this role by investing in activity delivered
by housing associations through the Wider Role Fund for Registered Social
Landlords (RSLs). The fund is available to assist RSLs across Scotland
contribute to their communities. Since April 2009 the fund's priorities have
been to tackle poverty by supporting:

Q Action to improve employability
e Income maximisation for deprived tenants
• Early intervention with vulnerable households

The Government believes that it is important that organisations are not
undertaking wider work at the expense of their core activity as a landlord.
And, as the Committee recognises in its report, it is important that the SHR
focuses on ensuring that landlords deliver improved performance.

Paragraph 58 - The Committee notes the provisions in Part 2 of the Bill
in relation to the register of social landlords. The Committee commends
the new focus on the nature of a body's activities as a criterion for
registration in order to allow more breadth in the sector and promote
improvements in the standard of social housing. However, it also
recognises the concerns that the change in the criteria could be
detrimental to smaller and community-owned housing associations in
Scotland and calls on the Minister to support such housing
associations.

5. The Scottish Government confirmed in a letter from the Minister of
Housing and Communities on 21 June, that it intends to introduce an
amendment at Stage 2 in response to the Subordinate Legislation
Committee's wish to see more detail of the legislative registration criteria
specified on the face of the Bill. The Bill will provide for a set of core criteria
that are based on section 58(2) and (3) of the Housing (Scotland) Act 2001.
These will be the criteria that a body must meet in order to be eligible for
registration. The Bill will also provide for a set of additional criteria and
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purposes which a body may meet. In order to achieve the policy objective to
allow more flexibility for new types of body (which are able to improve the
quality and level of housing) being eligible for registration in the future,
Ministers will have the power to amend the additional criteria following
consultation.

6. The Scottish Government recognises the role that smaller, community-
based associations play in Scotland and considers that this is important. It is
fully committed to supporting these bodies and it works closely with the
Glasgow West of Scotland Forum of Housing Associations which represents
many community based housing associations to understand and support this
part of the sector.

7. However, the Scottish Government considers that regulation of social
landlords should be blind to the type and nature of the provider, that it should
be focussed on performance and, as the Committee has highlighted in its
report, on improving performance across all social landlords.

The Charter

Paragraph 73 - The Committee particularly welcomes the fact that
"those representing tenants" will be consulted on the Charter. It notes
that the tenants groups that gave evidence to the Committee are very
engaged in the process and anticipate that the eventual Charter will
raise social housing standards and living conditions. Howev1er,the
Committl~e also considers that there should be as much direct
consultation of tenants as possible on the preparation of the Charter.

8. The Scottish Government hopes to bring forward amendments that will
address these points and will strengthen tenants' role in the new regulation
regime. It wants to involve as many tenants as possible in preparing the
Charter. The Government will be building on its experience of consultation on
the draft Bill - itself the most ambitious consultation with tenants that the
Government has carried out to date. It will also be building on our research,
published last July, on Identifying the Priorities of Tenants of Social Landlords.
The research explored the views of ordinary tenants, not just those of tenant
representatives and activists, using both qualitative methods and a telephone
survey to find out what matters most to them. The findings helped to inform
the Bill's Policy Memorandum and provisions on the Charter and provide a
good starting-point for the Charter discussion.

9. The regional networks of Registered Tenants Organisations (RTOs)
were developed by tenants themselves, with Scottish Government support, to
strengthen tenant participation through a framework that is genuinely
representative of tenants in every part of Scotland. As well as enabling
tenants to influence Government policy, the networks play an important part in
'cascading' information and facilitating consultation with tenants at the local
level. The Scottish Government intends to use the networks, individual RTOs
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and other groups to spread the word and encourage as many tenants as
possible to take part in the discussion.

10. The Scottish Government also intends to use a range of social media
to engage individuals in the discussion. With many households now on
broadband and younger people, in particular, accessing the internet on mobile
devices, it will use these media to engage as widely as possible with tenants
and others.

11. The Scottish Government has also noted the Committee's comment
that 'it is not clear what consultation of tenants was conducted by housing
associations and local authorities in the formation of their views on the Bill. '

12. The Scottish Government will promote and encourage dialogue
between landlords and their tenants and other service-users as part of the
process of developing the Charter. It recognises that the consultation will
itself be a developmental process and anticipates that tenants' knowledge and
involvement will be even greater with the development of the second charter
in a few years time.

Paragraph 89 - The Committee also believes that in additicm to focusing
on the poorest performers it is important to drive continuous
improvennent in the sector as a whole and would welcome further
explanation from the Scottish Government on how the SHR will achieve
this through regulatory intervention.

13. The Scottish Government shares the Committee's concern on this
point and has included in the Bill provisions to drive continuous improvement
in the sector. Part 5 of the Bill incorporates the regulatory intervention powers
from the Housing (Scotland) Act 2001 and introduces new powers enabling
the SHR to require a landlord to comply with the Social Housing Charter, meet
a performance improvement target or implement a performance improvement
plan.

14. While they will be an important means of securing improvement these
intervention powers are intended to target poor performers and safeguard a
landlord's assets and/or tenants' interests. The Social Housing Charter will be
the primary means for driving continuous improvement in the sector. The SHR
will be able to encourage and promote improvement through its powers and
duties at Part 3, which include:

o a duty to publish an annual report on the sector's performance in
achieving the Charter outcomes and meeting performance
improvement targets;

o a power to set performance improvement targets - for an individual
landlord, a group of landlords, or for the sector as a whole; and
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o a requirement for the SHR to publish guidance explaining how it will
assess landlords' performance against the Charter and the
indicators it will use to measure progress.

15. The Scottish Government expects public reporting around the Charter
to be a strong driver of improvement. Reporting will help to achieve
improvement by giving landlords the information they need to identify where
they need to improve; giving tenants the information they need to hold their
landlord to account; and enabling the SHR to highlight strong performance
and identify areas for improvement (and identify where it should be exercising
its intervention powers, if necessary).

16. The SHR will also be able to use its inquiry powers at Part 4 to promote
improvement in the sector. It could for example decide to carry out a thematic
study or inquiry based on a specific Charter outcome or topic, such as
homelessness, if it decides there is a need to drive up sector-wide
performance or highlight good practice. Landlords would be expected to put
into practice the recommendations emerging from a thematic inquiry.

Right to Buy

Paragraph 122 - The Committee considers that there was overwhelming
evidence from a variety of organisations testifying to the complexity of
the legislation in relation to the right to buy. The Committee concurs
with these organisations that the provisions in the Bill, if enacted, will
further complicate the provisions relating to the right to buy. The
Committee is therefore of the view that it will be particularly important to
communicate the right to buy provisions clearly to tenants so that they
have an accurate understanding of their entitlement to right to buy.

17. The Scottish Government acknowledges that the RTB legislation is
complex and agrees that there is a need for clear information for tenants. It
will develop revised guidance to clarify the Right to Buy provisions once the
Bill is enacted.

Paragraph 151 - The Committee recognises the case made by a number
of organisations for a continued suspension of the modernised right to
buy for registered social landlord tenants. However, the Committee
recognises that individual registered social landlords will be able to
apply for an extension and does not support a continued statutory
suspension. The Committee concurs that there are at number of factors
that should be considered in relation to this situation and calls on the
Scottish Government to consult the Committee on the development of
the guidance for registered social landlords to apply for at further
suspension.
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18. The Scottish Government undertakes to consult the Committee on the
development of guidance for registered social landlords to apply for a further
suspension.

Paragraplh 156 - The Committee notes the concerns of the SCIDttish
Disability Equality Forum and calls on the Scottish Government to
consult on and address this issue [that tenants might lose their RTB if
they movie to a new supply house because of a disability] in the Scottish
Social Housing Charter.

19. The Scottish Government notes the Forum's suggestion that this
might be included in the discussions about the Charter. However, the Charter
will focus on the performance of landlords and outcomes delivered for tenants
so it is difficult to see how the right to buy (which is provided for through law)
could be dealt with in this way. Nevertheless, the Scottish Government will
discuss this issue in more detail with stakeholders. It also undertakes to
develop the outcomes in the Charter through a full and inclusive process of
consultation with tenants (including people with disabilities) and other
stakeholders, including equalities groups and organisations like the Scottish
Disability Equality Forum. Their views will be fully taken into account in
preparing the draft Charter for submission to the Parliament.

Paragraphs 188-196 - The Committee welcomes the amendments and
additions to the Antisocial Behaviour etc, (Scotland) Act 2004 in order to
strengthen the legislation relating to the registration of landlords and
improve its enforcement. The Committee notes that the Minister
indicated that there will be "further change in relation to landlord
registration, particularly to address enforcement issues" in the private
housing bill. The committee therefore reiterates the point that it makes
earlier in this report emphasising that it would have been preferable to
have dealt with these issues within one Bill rather than tWCI.

189. The Committee supports the amendments to the register that
provide for a fee to be charged when a landlord seeks to add an agent
following registration. The Committee also welcomes the amendments
to the 2004 Act in relation to access to the register to allow more
information to be given out on landlords. It is of the view that this will
make the operation of the register more transparent and build in an
additional incentive to landlords to register.

190. The Committee considers that the requirement on local
authorith~s to provide information on applications for the register and on
decisions where a landlord has been refused registration or
deregistered will help to ensure that landlords fulfil their obligations
under the legislation. In particular, it will assist in addressing the
problem of "rogue" landlords who have, to date, been able to act with
relative impunity despite the existing legislation. These provisions will
provide transparent information on landlords and agents whlDare not fit
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and proper to act as landlords, which will be available to other local
authorities that may have a concern about a landlord or agent.

191. The Committee notes that to date no landlords have been
prosecuted for failing to register. It is of the view that there is little
incentive for local authorities to pursue a criminal prosecution due to
the cost and time involved and the fact that the revenue from the fine
levied goes to the Exchequer rather than the local authority itself. The
lack of prosecutions has effectively allowed bad landlords to continue
operatin~Joutwith the system and has had limited effect on protecting
the most vulnerable tenants. As currently framed, it does not appear
that the Bill will address this issue.

192. The Committee supports the increase in the penalty for those
acting as unregistered landlords. The Committee considers that an
increased fine will help to act as a deterrent to landlords who operate
without registering. The Committee considers that the Scottish
Government should prioritise the work being conducted by Private
Rented Sector Strategy Group on how criminal court procedures can be
improved to ensure that unregistered landlords are prosecuted.

193. The Committee concurs with those witnesses who emphasised
the importance of awareness-raising in respect of the legal requirement
to register, especially among tenants and the public more generally. It
believes this will help to increase the expectation among tenants and
householders that landlords should be registered. The Committee also
calls on the Scottish Government to consider placing a legal
requirement on letting agents to inform landlords of the need to register.

194. The Committee has reservations about the provisions proposed! in
section 136 (as well as the similar provision relating to HMOs in section
186 of thle 2006 Act), which provides local authorities with the power to
obtain information. Whilst the Committee notes that the Minister
emphasised the discretionary nature of the power, the Committee
questions how a local authority official will be able to ascertain which
tenants may be colluding with a landlord and which may be fearful of the
landlord ending the tenancy if they provide information on the landlord.
The Committee also considers that the provision may be impracticable;
for example it is not outside the realms of possibility that a "rogue"
landlord might pay a £500 fine if the tenant is prepared not te. reveal the
information. The Committee believes that improvements in I,andlord
registration and tackling "rogue" landlords can be better achieved by
other means.

195. The Committee welcomes the Minister's comments in relation to
sharing data. It believes that considerable progress could be made in
enforcing landlord registration by identifying unregistered landlords
through I:ouncil ta){ or housing benefit data. The Committee believes
that greater enforcement could be achieved through this route than by
giving local authorities the power to obtain information on landlords
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from third parties. It therefore calls on the Scottish Government to
support and facilitate this work by local authorities as a means of
reinforcing the enforcement provisions proposed in the Bill. In
particular, it calls on the Scottish Government to approach the relevant
UK authorities with a view to reaching an agreement on obtaining this
informati on.

196. Additionally, the Committee calls on the Scottish Government to
consider other forms of legislation that could assist in improving the
implementation of the registration criteria, as well as the identification of
unregistered landlords. Notably, the Committee believes that there is
merit in placing a legal obligation on letting agents to inform potential
landlords of the requirement to register and checking landlord
registration before a contract with a tenant is signed. Furthermore,
letting agents should be required to provide information on the identity
of a landlord to a local authority.

20. The Scottish Government recognises the Committee's wish to have
sight of all of the provisions on private sector housing in this Bill and in the
proposed Private Housing Bill. In light of this the Government's approach is to
retain, but notto amend, the provisions on private rented housing in the
Housing Bill. The Minister for Housing and Communities has given an
undertaking to work with the Committee to deliver the bill on private rented
housing tllat will include a reworked version of these provisions and will seek
to address comments in the stage 1 report to reflect the Government's current
line on rogue landlords. This will give the Committee time to consider the
Scottish Government's proposals as a single package and to indicate
whether, in light of the package, it would be content for us to remove the
provisions from this Bill at stage 3 and for consideration and debate of the
revised provisions to be taken forward in the second bill.

Unauthorised tenancies

Paragraphs 245-248 - The Committee is not content that it is being
asked to give Ministers the power to introduce secondary le~lislation on
an issue which was still being considered by the Repossessions Group
during the Committee's Stage 1 report on the general principles of the
Bill. It therefore calls on the Scottish Government to provide the
Committee with more detail on any proposals to amend this section in
advance of the Stage 1 debate. The Committee therefore considers that
it is appropriate that any order introduced by the Scottish Ministers, in
accordance with the powers provided to them in section 142 of the Bill,
be subject to the affirmative procedure.

21. The Minister for Housing and Communities wrote to the Committee on
21 June responding to the concerns raised by the Committee. In that letter he
set out the Scottish Government's position.
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22. The Scottish Government understands the Committee's concerns that
the Repossessions Group's report on protection for unauthorised tenants was
not available for consideration at stage 1 (paragraph 245 of the Stage 1
Report). However, it is right that the Repossessions Group was given enough
time to consider carefully whether protection for tenants needs to be
strengthened, balanced against the rights and responsibilities of the lender
and borrower. This was particularly important, given the complexities of the
legal position and the need to consider how protection here matched with
legislation being introduced in England.

23. A copy of the Repossessions Group's report was forwarded to the
Committee on 17 June in advance of its publication on 18 June. The Group
concluded that protection is already stronger in Scotland than in England, but
notes that the protection currently provided rests on case law and
recommends that this is brought onto a firmer statutory basis.

24. The Minister of Housing and Communities' letter of 13 January, the
policy memorandum and the delegated powers memorandum set out the
reasons for the marker provision on unauthorised tenancies at section 142.
The Scottish Government included in the Bill at introduction a power in broad
form to draw attention to the wide range of legislative actions that the
Repossessions Group might recommend and to allow some stage 1
consideration of this matter. However, the intention was to come forward at
stage 2 with amendments, either removing the section or making more
specific provisions.

25. The Scottish Government has noted the Committee's view that
considerable progress still needs to be made on developing an approach to
the protection of unauthorised tenants (paragraph 247 of the report).
However, the Repossessions Group has now made a clear recommendation,
and the Government intends to propose an amendment at stage 2 to take it
forward.

26. The Committee said it was not content at being asked to give Ministers
the power to introduce secondary legislation on an issue which was still being
considered by the Repossessions Group during the Committee's stage 1
consideration of the Bill. The Scottish Government recognises the
Committee's concerns, but it included a broad power to draw attention to the
wide range of legislative actions that the Repossessions Group might
recommend and to allow some stage 1 consideration of this matter. Now that
the Group has reported, the Government does not believe that it will require a
broad power to introduce secondary legislation, and can confirm that when
proposing the revised provision at stage 2 it will propose the removal of this
broad order making power.

27. The Scottish Government notes the Subordinate Legislation
Committee's points on its restricted opportunities to consider powers after
stage 1. As already indicated, the Government intends to remove this broad
power to introduce secondary legislation to improve protection for
unauthorised tenants.
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28. The Committee also noted the need to try to enforce the obligation for
the borrower to seek the authorisation of a lender to a tenancy (paragraph
248 of the report). The Repossessions Group agreed with the desirability of
enforcing that obligation, but recognised the practical difficulties in
strengthening an obligation that already exists. It supported the introduction
of a pre-tenancy information pack. The Scottish Government will consider this
measure further in the context of the forthcoming Private Housing Bill.

Paragraph 252 - The Committee calls on the Scottish Government to
bring forward amendments at Stage 2 if necessary to ensure that
equality issues are accorded the same degree of importance in this
legislation as in the 2001 Act and the 2006 Act.

29. The Scottish Government carried out equality impact assessments as
part of the process of developing the Bill, and the Bill as introduced reflects
the findings from these. In particular, Section 3 of the Bill requires the SHR to
carry out its functions in a way that encourages equal opportunities and the
observance of the law relating to equal opportunities; while Section 37
requires social landlords to act in a manner that encourages equal
opportunities and complies with the law relating to equal opportunities.

30. The Scottish Government considers that the Bill will ensure the SHR
and social landlords have regard to their equal opportunity obligations in
carrying out the functions it confers on them, but it would welcome any
suggestions from the Committee on how it could be strengthened in this
respect.

Paragraph 255 - The Committee calls on the Scottish Government to
provide aln indication of the likely costs of developing and implementing
the Charter.

31. The Scottish Government is proposing as a basic principle of the
Charter that it should not impose any unfunded new burdens on social
landlords. The Government's thinking at present is that the Charter should
describe what good landlords do already, so it should not give rise to
additional costs.

32. There will however be full consultation with stakeholders about the
outcomes they want to see in the Charter. The consultation will allow
landlords to establish whether an outcome would give rise to any new costs.
All stakeholders would then need to consider whether such costs would be
justified and if so how they should be met. The Scottish Government would
not submit a draft Charter that imposed new costs without also identifying
whether there was agreement among stakeholders that they were justified
and as to how they should be met. It will prepare and consult on a draft
regulatory impact assessment, including a small business test, to inform
stakeholders thinking on the impact of the draft Charter.
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33. Against this background the Scottish Government sets out below our
best estimates of the costs of developing and implementing the Charter.

Developing the Charter

33.1 The Scottish Government was unable to estimate with any confidence
in January what the costs for developing the Charter might be. It now
believes that its cost for the consultation on the Charter is likely to be less
than £50,000.

33.2 Scottish Government officials will lead the consultation, making use of
landlords' premises, community centres and similar venues to run a series of
events locally. Consultation is a normal part of the policy process, so while the
Charter consultation will be ambitious, it is not seen as something radically
different from the usual work of Scottish Government officials.

33.3 Consultation is also, or should be, an integral part of what social
landlords do - they have duties under the Housing (Scotland) Act 2001 to
consult their tenants about housing services, policies and strategies. The
Minister of Housing and Communities noted in his letter of 21 June in
response to the Committee's comments at paragraph 73, that the Scottish
Government intends to support and encourage dialogue between social
landlords and their tenants as part of the process of developing the Charter. It
does not see that as creating any new costs for landlords.

Cost of implementing the Charter

33.4 The Scottish Government expects implementation costs will be mainly
related to the new reporting requirements around the Charter, outlined in the
response to paragraph 89.

33.5 As noted above, the SHR will be expected to monitor, assess and
report on landlords' performance against the Charter. In order to prepare for
this there will be a one-off transitional cost to the SHR to develop the IT
system to collect the relevant data. This cost (a maximum of £300,000) was
included in the Financial Memorandum at paragraph 202.

33.6 The only other cost to the SHR will be in terms of staff time to carry out
the monitoring, assessment and reporting activity related to the Charter. This
will be cost-neutral as staff roles shift away from cyclical inspection to more
analytical activity. The SHR's transitional staff costs (£70,000) for staff skills
development and transition project management were included in the
Financial Memorandum at table 2.

33.7 From the point of view of social landlords, information they report to
the SHR should, in most circumstances, be based on information that they
routinely collect for their own performance management. It will be information
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that a landlord should routinely collect to run its business, submitted using the
on-line data collection system developed by the SHR.

33.8 All social landlords already collect and report a range of management
and performance information. The Scottish Government intends to streamline
and rationalise this as much as possible through the Charter, not make
additional demands. Therefore, and in line with the principle of no unfunded
new burdens, the Scottish Government does not expect any additional cost to
social landlords.

Paragraphs 258-259 - The Committee is concerned by some of the
modelling carried out to estimate the financial impact of the Bill
........... The Committee does not consider a reduction of £100 million in
investment capacity to be marginal, even if there is a potential to offset
the reduction with the rental income of properties that were not sold,
which could be used for capital expenditure or to payoff money
borrowed for capital expenditure under the prudential borrowing regime.
The Committee considers that the impact of the right to buy reforms will
be complex and believes that the Scottish Government should not
underestimate the potential impact that the reforms could have on local
authority landlords. The Committee is of the view that a redw::tion in
capital receipts of £100 million must have an effect on the way in which
local authorities manage their social housing budgets. The Committee
notes that no information was provided on the potential impact on
registered social landlords.

34. The Scottish Government agrees with the Committee's comments that
this is an area that defies exact science and that the analysis in the Financial
Memorandum was simply our best estimate of the impact of the reforms. In
this context it is important to note that the indicative figure of a reduction of
£100 m in capital receipts is projected only if there is a high rate of RTB sales
(2 percent of stock a year). There is no projected impact at lower sales rates.
The current rate of RTB sales is less than 0.5 percent of stock.

35. The Financial Memorandum described the RTB reforms as having a
'marginal impact' on investment capacity in comparison to the much more
significant effect of housing market conditions, particularly in the current
uncertain economic climate. It was not intended to understate the potential
impact of any reduction in capital receipts. The Scottish Government
considers however, that social landlords, who_are extremely supportive of
the reforms, are in the best position to assess any financial impact that they
may have.

36. The Scottish Government did not attempt to model the impact of the
reforms on RSLs' investment capacity as it did for local authorities because
the information collected by the SHR on the sale of RSL assets is not suitable
for this type of analysis.
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Paragraph 265. In relation to section 146(2)(a) - Orders - Power when
making orders to make supplementary, incidental, consequential,
transitional, transitory or saving provision within those orders - the
Committee notes the Subordinate Legislation Committee's
recommendation that "section 146(2)(a) should not apply to
commem:ement orders or, alternatively, that where section 146(2)(a) is
applied to a commencement order, it should be subject to negative
procedure." The Committee calls on the Scottish Government to
address this issue by means of amendments at Stage 2.

37. The Scottish Government recognises the Subordinate Legislation
Committee's concerns and will bring forward an amendment to strike an
appropriate balance of parliamentary scrutiny for the various "bolt on" powers
in section 146(2)(a) when they are attached to a commencement order.

The Scottish Government

August 2010
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