
 

 
SUPPLEMENTARY EVIDENCE FROM SHELTER SCOTLAND 

 
Summary of main points    
 

• The forecast number of repossessions for 2009 for the UK as a whole is 48,000 
compared to 7,630 in 2003 and 17,000 as recently as 2006.  We are still dealing 
with a significantly larger problem, despite downward revisions in the forecast.  This 
– plus weaknesses in the original legislation – mean that there is a compelling case 
for the Bill.  

• Section 4 of the Bill (Pre-Action Requirements) is fundamentally about getting 
lenders to look for solutions much earlier – so that they should not need to call in 
court.  We believe that it is right that the Bill should set out the expectations on 
lenders in primary and secondary legislation rather than rely wholly on a UK level 
body like FSA. 

• As the secondary legislation is developed over the next six months we have 
suggested a number of improvements.  These include: 
- Strengthening the way that sheriffs take account of section 4 via the Sheriff 

Court Rules and providing a standard checklist. 
- Ensuring lenders are not entitled to recover expenses where an action is 

dismissed for having not followed the pre-action requirement. 
- Providing clarification on the stage at which the creditor should contact the 

debtor, and the frequency and type of contact required. 
- Specifying an ‘adequate time’ for the debtor to consider any proposals made by 

the creditor.   
- Specifying a ‘reasonable time’ for creditor to inform the debtor of their decision 

to accept the proposal.  
- Providing clarification on what is meant by ‘remedies’ as outlined in section 4(b) 

of the statutory instrument. 
 
Introduction  
17. Shelter Scotland provided written evidence on the above Bill on 30 October and oral 

evidence on 10 November.  Since these dates, further information has been published: 
 

• Revised CML data on mortgage repossessions at a UK level    
• Draft statutory instruments on aspects of the Bill – especially that which sets out the 

detailed pre-action requirement, the framework for which is in section 4. 
 
18. We thought it would be useful to add to our earlier evidence in light of this additional 

information, while, at the same time, seeking to amplify some of our earlier evidence.  
 
Why the Bill is needed: mortgage repossessions   
19. For ease of reference we have repeated the statistics given in our previous written and 

oral evidence, in the table below. 
 
Mortgage actions in the Sheriff Courts April 2007 – August 2009 

 Actions taken to court Decrees granted for 
lender 

April 07-March 08 7364 4351 
September 08 – August 09 8861 6628 
Source: Scottish Court Service. Note: data collection methods changed between 
the two years 



 

                                                

 
20. The table suggests that there has been a 20% rise in actions taken to courts and a 

52% rise in decrees granted for the creditor in just over a year.  We do not believe that 
a rise of this magnitude can be explained by changes in data collection methods. 
 

21. The data also show that lenders appear to have become much firmer about pursuing 
actions.  In 2007-08 decrees granted were about 60% of actions initiated.  In the most 
recent year this had risen to 75%. 
 

22. Not all decrees result in an actual ejection of the occupier – earlier research1 suggests 
that around 60% actually lead to the occupier losing his or her home but this should be 
treated as order of magnitude only.  This would suggest around 5,000 – 5,500 actual 
repossessions in the current year.   
 

23. Since we published these data, the CML has published data for mortgage possession 
actions for the UK as a whole.  At headline level, these show that mortgage 
possessions were 11,700 in the third quarter, down from 12,700 in the first quarter.  
The CML has also revised its possessions forecast for 2009 down to 48,000, from 
65,000, which in itself is a downward revision for the original forecast of 75,000. 
 

24. This is good news!  It shows that concerted action by lenders, advice agencies and 
governments on both sides of the border are having an impact.  The downward revision 
should also offer some reassurance to committee members who are concerned about 
the impact of any significant rise in repossessions. 
 

25. However, there are some significant notes of caution: 
• Most fundamentally, rather than celebrating a decline from 75,000 to 65,000 to 

48,000 repossessions, we should be pointing out that 48,000 is almost three times 
as many as the 17,000 repossessions as recently as 2006. It is more than six times 
higher than the 2003 figure of 7,630!  If we had taken the 2003 or 2006 bases as 
starting points, rather than an inevitably speculative forecast, would there be as 
much congratulation? 

• The data are UK-wide only.  We simply do not know what is happening in Scotland 
in any detail. 

• Although the number of home owners in arrears of 2.5% or more of the outstanding 
mortgage balance had fallen by 5% from the June figure, this figure is still 29% 
higher than at the same stage last year. 

• Rising unemployment levels mean that, other things being equal, more borrowers 
fall behind on their mortgages.  Figures published by the Office of National Statistics 
show that unemployment in Scotland rose by 4000 over the three months to 
September, 67,000 more than last year. 

• We are currently in a climate of low interest rates and there is more forbearance 
being shown among some lenders, but neither are likely to continue forever.   

 
26. To reiterate the evidence submitted by Shelter in October 2009, it is misleading to see 

the Bill as solely a response to a rising trend in repossession.  The evidence submitted 
to the Committee stressed that without or without the recession we see a strong case 
for revamping the current legislative protection.  The Mortgage Rights Act 2001 has not 
proved as effective as it could be, notably the low number (at best 10%) of cases that 
currently call in court.  Under the Mortgage Rights (Scotland) Act 2001 at present, the 
protection kicks in only where the borrower has made an application to the court.   

 
1 Mortgage Arrears and Repossessions in Scotland, 2003 
 



 

                                                

 
Pre Action Requirements 
27. The Bill requires all cases to call in court (with the exception of voluntary surrender – 

see below).  The Pre-Action Requirement (section 4) then sets out a series of 
expectations that the Sheriff would have take into account whether or not the borrower 
appears or is represented2. 
 

28. It is worth trying to be clear about what the section on Pre-Action Requirements is 
trying to do.  It is not seeking to burden the courts with lots of additional cases to 
scrutinise in ever more detail – although clearly that would be preferable to them going 
through on a nod.  Rather, it is seeking to lay on lenders a burden of evidence (a 
burden which is in line with what responsible lenders will be doing anyway) so that 
many cases are resolved without ever having to call in court.  So lenders are 
being told, in effect: “if you come to court, you will be expected to show in all cases that 
you have done everything you can; so, make sure you get all your early intervention 
right”.  Thus the success of section 4 will be judged on the extent to which it pushes 
negotiation out into a much earlier phase of action.  This is both better for the borrower 
and for effective use of court time. 
 

29. The Repossessions Group did discuss whether the same effect as section 4 could be 
achieved by reference to industry rules such as the FSA’s Mortgage Conduct of 
Business (chapter 13 deals with mortgage possessions and arrears).  In our view, this 
poses some difficulty for parliamentarians in Scotland as it passes rights to influence 
the way that vulnerable home-owners are dealt with – a policy area that is clearly a 
matter of Scots law – to a body which is accountable to UK level of government.  While 
there is very little about MCOB 13 currently that we disagree with, that may not always 
be the case in the future.  A future UK government may take a much more liberalising 
view of the responsibilities placed on lenders; one which did not converge with the 
views of Scottish policy-makers.  That is why we think it is right that the Scottish 
Parliament should seek directly, through primary and secondary legislation, to set pre-
action requirements, albeit in a way which is highly consistent with MCOB 13 as it 
currently stands.  
 

30. Having reviewed the statutory instrument there are some areas which we think could 
be improved.  Most importantly is the way in which sheriffs will take it into account.  It is 
often described as requiring sheriffs to check that lenders have done certain things.  In 
practice, what it does is require lenders (under 4(4)) not to take action if the borrower is 
taking certain steps to remedy default.  The clear expectation is that sheriffs will ask 
lenders to demonstrate that their application is competent and this will normally be 
done, particularly where a borrower is present or represented.  But it is still possible 
that a lender will take action having not complied with section 4(4) and the borrower not 
represented and the sheriff may not check that.  To avoid this happening Shelter 
recommends a change to Sheriff Court Rules to ensure that sheriffs are always 
checking compliance with section 4.  Further we recommend a standard checklist and 
evidence sheet that lenders will also have to produce in order for the application to 
proceed. 
 

 
2 The submission by Govan Law Centre says, quite rightly, that section 2(5) requires the Sheriff to take 
certain things into account only where the debtor is present or represented.  However, this applies only to 
those things which it would be difficult to judge without hearing from the debtor and re-emphasises the 
importance of increasing representation and in-court advice.  It is important to appreciate that the 
requirement to appear or be represented does not apply to the Pre-Action Requirements (section 4) which 
will apply in all cases which come to court, whether or not the borrower is present or represented. 
      



 

31. A further innovation we suggest is in the matter of costs.  At present there is no 
discretion for a Sheriff to vary additional charges that borrowers incur from their lender 
taking action as these are set out a standard condition in mortgage contracts.  We 
suggest that where an action is dismissed by a Sheriff, because the lender has not 
complied with the Pre Action Requirements then the lender will be not be entitled to 
recover costs from the borrower.  This would be a powerful financial incentive to make 
sure early action was taken to resolve problems.          
 

32. We have a number of more detailed observations about the draft SI. 
 

- In part 3(1)(a) it would be useful to specify at what stage the creditor is required 
to contact the debtor to discuss the arrears (eg after the first missed payment), 
given that early intervention is important and can prevent arrears escalating and 
reaching the repossession stage.  It would also be useful to indicate how often 
contact should be made with the debtor and the ‘means of contact’ required. 

- In part 3(1)(c), this would benefit from indicating what is meant by an ‘adequate 
time’ for the debtor to consider any proposals made by the creditor.  It is in the 
interest of both the debtor and creditor not to prolong this but also allow enough 
time to consider the proposals and options available.  It might be that a period of 
4 weeks would be considered an adequate time. 

- In part 3(1)(d) the creditor is giving a time-scale of 14 days to inform the debtor 
of the reasons for refusing a proposal made by the debtor.  There is no time-
scale however of when the creditor should notify the debtor in cases where they 
are willing to accept the proposal.  It would be useful to know why this should 
also not be 14 days. 

- In part 4(b) there is a need for clarification on what is meant by ‘remedied’.  
Does this mean that the debtor is required to pay the whole balance, or make an 
arrangement, and does this include for example only the mortgage debt or also 
other charges?   

- Finally, the English pre-action protocol checklist makes reference to unresolved 
complaints to the Financial Ombudsman which would justify postponing the 
possession claim.  There is no mention of situations where the debtor has gone 
to Financial Ombudsman in the statutory instrument and we have asked whether 
it would benefit from being included to cover these circumstances. 

 
Voluntary sale 
17. Quite a lot of discussion at Committee has been about whether the provisions for 

voluntary sale are too onerous and will result in lenders taking court action instead.  
Contrary to the impressions given at earlier evidence sessions this was discussed in 
some detail at the Repossession Group.  Agreement was reached that there should be 
some consistent process involved as it was also recognised that, with a requirement on 
all cases to call in court, then there might be pressure on home-owners to agree to 
“voluntary surrender” which might not be in their interests.  That is, there is a need for 
balance between a process which is swift and easy to carry out and one which ensures 
the borrower is able to make a genuinely informed decision.  The proposed affidavit 
may or may not strike that right balance, but we would be reluctant to see balance of 
some kind lost.     

 
 
Gavin Corbett 
Shelter Scotland 
 
November 2009 
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