
 
 

CORRESPONDENCE FROM THE MINISTER FOR HOUSING AND COMMUNITIES TO 
MIKE DAILLY, GOVAN LAW CENTRE 

 
1. Thank you for your letter of 17 November.  I welcome your willingness to seek to assist 

the Scottish Government with the Home Owner and Debtor Protection (Scotland) Bill, and 
for your assistance to the Local Government and Communities Committee in its Stage 1 
inquiry. 
 

2. I recognise too that you have considerable practical experience of helping clients at risk 
of repossession using the existing legislation, and that you, like me, are keen to see 
protection improved.  Indeed I very much welcome the fact that although you have 
expressed some criticisms on how the Bill was drafted, you have not been in any way 
critical of the key principles in the Bill.  As you know, the key principles of all 
repossession cases calling in court, court scrutiny of the extent to which lenders have 
considered all reasonable alternatives to repossession, and lay representation were 
unanimously agreed with a wide range of stakeholders in the Repossessions Group 
report published in June.  No one then, or since then, has in any way disagreed with the 
intention behind the Bill to enact those key recommendations. 
 

3. You have suggested that some of the present drafting of the Bill in sections 2, 3 and 4 
appears unnecessarily repetitive and clumsy and that a short amendment to the 
Mortgage Rights (Scotland) Act 2001 (“the 2001 Act”) might suffice.  However, as I know 
you will recognise, the 2001 Act and its interaction with the Heritable Securities 
(Scotland) Act 1894 and Conveyancing and Feudal Reform (Scotland) Act 1970 is 
complex.  The new Bill seeks to simplify and streamline how they operate together, so 
that all of the key provisions and rights in relation to repossessions will in future be in one 
place.   
 

4. More significantly, the amendment you propose in your letter of 17 November fails to 
deliver one of the key recommendations in the Repossessions Group report that all 
repossession cases must call in court.  It would not give debtors any right to be heard 
without having to take the sort of procedural steps they currently have to do, which, for 
whatever reason, seems to be the stumbling block that results in no more than 5% of 
repossession cases currently being defended.  Our Bill, on the other hand, does address 
that issue by requiring all cases to call in court through summary application process. 
 

5. You also suggested that when setting out the pre-action requirements we could simply 
refer to the ‘Financial Services Authority rules for dealing with mortgage arrears and 
repossessions including the Mortgages Code of Business (MCOB) and its successors’.  
Again I agree that this would at first sight appear a sensible way forward, with the 
advantage of being accessible to the public, allowing them to easily see their rights and 
more easily accommodating any updates in FSA regulations.  However it would 
effectively mean that changes would be imposed on what was required of Scottish courts 
in terms of their scrutiny role by whatever changes were decided by the Financial 
Services Authority. Such changes could be made without any scope for the Scottish 
Parliament to consider whether the scrutiny burden was still proportionate or whether any 
adjustment, transitional arrangement or further guidance was required. We have been 
careful to work with the Scottish Courts Service to scope out the impact of our proposals 
and are confident that it won’t affect the smooth running of other court business.  It would 
be impossible to offer Parliament any reassurance that that would be the case with your 
proposal.  

  
 



 
6. I would like to respond to some of the detailed criticisms you offered in your evidence to 

the Local Government and Communities Committee.  Firstly in section 1 on the voluntary 
surrender affidavit, this was particularly designed to protect others in the property – such 
as an estranged partner and children – as well as providing a straightforward way for 
lenders, with the agreement of borrowers and their partners etc, to secure clear legal 
entitlement to the property without going to court.  Some of the representatives of lenders 
have argued, as you do, that the current arrangement works well and that no new 
arrangement is required.  Others such as Shelter, Citizens Advice Scotland and Money 
Advice Scotland have generally welcomed the proposal. I therefore still believe the 
proposal may have merit, but it is not a core principle.  I am therefore willing to reconsider 
and will be guided by the Committee on whether adjustment at Stage 2 is required. 
 

7. I remain puzzled by your suggestion that sections 2 and 3 of the Bill were poorly drafted 
and by your query on what was meant by ‘a standard security of that kind’ in section 2(2) 
at new subsection (1B).  This refers to the standard security over land used to any extent 
for residential purposes.  I am not clear what other interpretation reasonably could be 
construed. 
 

8. You also suggested that section 2(5) was poorly drafted because the court would only 
have to consider the factors set out in new subsection (7) where the debtor appears or is 
represented.  This is because the Bill recognises that the court cannot be expected to 
consider reasons for default, ability to pay, and other such matters unless the debtor 
appears or is represented.  However the pre-action requirements will apply whether the 
debtor makes representations or not, and the Sheriff must be satisfied in every case on 
these aspects. 
 

9. You suggested that section 2(5) is weaker than the Mortgage Rights (Scotland) Act as 
the latter contains a ‘reasonableness’ test providing the court with wider discretion.  
Others have made similar observations to us and we will consider whether an 
amendment is required, and take account of interactions with the court rules.  However 
the reasonableness test in the 2001 Act is a hurdle for the debtor to overcome, not the 
lender, so we do not accept that the Bill is therefore weaker in this respect than the 2001 
Act. 
 

10. In relation to section 2(5) you discussed whether we should use the term ‘reasonable 
time’ or ‘reasonable period’.  Jurisprudence from the Debtors (Scotland) Act 1987 would 
not necessarily be applied here, as you imply, to require a reasonable time to be defined 
as one to two years.  The requirements will be fleshed out in much more detail in the 
accompanying Scottish Statutory Instrument, but we will reflect further on whether 
change is needed. 
 

11. You also suggested in relation to section 4 of the Bill – inserted section 24A(4)(a) – that 
‘reasonable time’ would be interpreted to mean 1-2 years, and that most people in 
arrears would be unable to clear them within that time frame.  However that is not 
necessarily what a Sheriff would apply in the circumstances of a case.  You seem to 
overlook that section 24 offers very significant protection, barring repossession where a 
debtor is taking steps that are likely to remedy a situation.  A balance has to be struck in 
all these matters between the rights of debtors and those of lenders.  It is difficult to 
specify precisely what is meant by ‘reasonable time’ as we can’t go beyond existing FSA 
wording on the obligations on lenders, which would take us into reserved territory where 
the Scottish Parliament cannot tread. 
 

  
 



12. You criticise inserted section 24A(6) on contacting a local authority, but we believe it is 
helpful to reinforce the requirement to alert the local authority to the risk of 
homelessness.  It mirrors duties placed on landlords by section 11 of the Homelessness 
etc. (Scotland) Act 2003. 
 

13. Similarly I think your criticism of inserted section 24A(8) is somewhat unfair in that the 
pre-action requirements will undoubtedly need to change over time and subsection (8) 
makes that easier by not requiring the Parliament to amend the primary legislation itself 
every time.  I have already highlighted above the problems with your alternative approach 
regarding updates to FSA regulations. 
 

14. Finally let me turn to section 6 – recall – and your criticism that the 14 day time limit 
reduces existing protection. Others such as Adrian Stalker and Shelter have made similar 
observations. Moving to summary application process required us to try to mirror the 
‘reponing’ arrangement through allowing ‘recall of the decree’. In doing that I fully accept 
we have inadvertently reduced the scope to make a late application to the court up to the 
day of eviction.  I am considering whether it will be necessary to amend at Stage 2 to 
remove the 14 day limit and restore parity with best existing protection.  
 

15. I hope you find this detailed response to your letter of 17 November and evidence to the 
Committee helpful.  As I said at the outset I recognise the spirit in which you offered your 
own comments. I hope I have been able to reassure you that not only are the key 
principles of the Bill correct, on which I think we are all agreed, but that many of your 
detailed criticisms of the way the Bill was drafted are unfounded.  I hope, too, I have 
reassured you that not only do I recognise that a few adjustments will be required at 
Stage 2 on some important details, but that I am open to considering further changes and 
reflecting further on some of the points you make. 
 

16. I have no doubt however that further protection for homeowners is absolutely vital given 
the dramatic rise in repossessions in the last few years and the risk that any rise in 
interest rates or unemployment could lead to an even greater rise in repossessions than 
that currently forecast by the Council of Mortgage Lenders.  I therefore stand by the 
evidence I gave to the committee that it would be totally counterproductive to withdraw 
the Bill and start again as you suggested.  I hope, on reflection, you would agree that it is 
more complex than simply making a few small adjustments to the existing Mortgage 
Rights (Scotland) Act, and that withdrawing the Bill would delay us from doing the right 
thing to quickly strengthen protection for those at risk of losing their homes.  It would also 
go against goals which I know are shared across the political spectrum in tackling and 
preventing homelessness. 
 

17. As with your letter, a copy goes to members of the Local Government and Communities 
Committee. 

 
 
 
Alex Neil 
Minister for Housing and Communities 
 
24 November 2009 

 
 

  
 


