
COMMENTS FROM MICHAEL GREEN, MEMBER OF THE INDEPENDENT 
REVIEW GROUP 

 
1. Preamble 
a. I have now read the 55-60 submissions on the above contained on 
http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/HomeOwner
DebtorProtection/HODPBillEvidence.htm 
 
A healthy response notwithstanding several responses from the same firm (i.e. 
PKF) and a certain conformity of content recognisable in some supposedly 
different submissions (i.e. IPA members). 
 
b. By way of background, I should say that in the course of my Research and 
direct work for the INSS (England and Wales) and the Insolvency Regulators I 
have read all the responses to all the England and Wales insolvency related 
consultations (personal and corporate) since 1993 (Corporate Rescue 
Mechanisms). Hence I am fully aware, inter alia, of the demands of sectional self-
interest :- 
 

• special pleading 
• empirically and intellectually unjustified claims for maintaining 
the status quo 

• failure to put forward progressive ideas for reform 
• a disregard for the demands of public policy in the context of a 
changing political and social economy 

• an obsession with procedural detail and a neglect of principle 
• orchestrated attempts to suppress, slow down or deliberately 
frustrate public policy 

 
c. I have not concentrated on the detail of the Bill (in this regard I thought the 
response from Max Recovery was particularly considered, polished and helpful) 
but simply set out some general comments on three specific areas relating to 
Part 2, namely :- 
 

• Certificate of Sequestration 
• PTDs and the matrimonial home 
• The Edinburgh Gazette 

 
These comments are directed principally towards policy considerations 
 
d. The comments are also cognisant of the underlying political purposes of the 
Bill, as I understand it. They are to recognise the present recession and its likely 
effects on personal over-indebtedness and to enact in the first instance those 
improvements that we considered to be not hugely contentious, even though they 
may result in a considerable shift in the current law/status quo/conventional 
practice 



or alternatively did not address matters of extreme difficulty and intellectual 
complication. In short, a first attempt to ‘pick the beneficial low hanging fruit’ with 
the prospect of more reform to come through subsequent consultation legislation. 
Pace was also of the essence. 
 
e. In terms of purpose, in addition to removing practical obstacles to distressed 
debtors (i.e. access to the form régime via certification); saving public money (i.e. 
Edinburgh Gazette) there was also the early need to demonstrate a political 
preference for a redressing of the balance between the current rights of the 
creditors and debtors in the matter of the homestead. I do not feel that with only 
very few exceptions the aims of these purposes have been recognised by the 
respondents and properly demonstrated. 
 
f. I should also say that I was singularly unconvinced by the arguments put 
forward for the likelihood of the sword of economic Damocles to fall on the 
Scottish economy as a result of this legislation; nor should it be said, of a flood of 
consequential bankruptcies as claimed. The latter, and indeed the use of other 
formal or informal over-indebtedness or insolvency mechanisms are a reflection 
of underlying economic conditions and the behaviour (good or bad) of the retail 
credit market.  There is no empirical evidence (internationally) that régimes, of 
themselves, generate an increased take-up, unless very badly drafted (i.e. 
Scotland in the early 1990s). I do not consider this Bill falls into this latter 
category. 
 
g.      i.  Similarly, I was not persuaded by claims of the legislation being either 

‘anti-competitive’; or against the principles of the Human Rights Act. I did 
not feel in either case that the respondents had accepted that public policy 
has to be enacted in the context of the overall good of society and, 
ultimately, that balance is a matter of political judgement. If special interest 
groups do not like a political decision, no matter how well argued, then it 
has to be endured. 
 
ii. It should be said, also, that historically the Insolvency Profession has 
had a very poor understanding of its publicperception and until very 
recently (through R3 in England and Wales) has done little to improve this 
status. Much of this stems from their collective behaviour in the 1989-1993 
recession in the UK, and a still blatant disregard of, and failure to deal with 
what many observers and commentators see as clear and inequitable 
conflicts of interest. 

 
2. Insolvency Certification 
a. I am amazed that this proposal as a principle could have generated so much 
print. As far as I am aware the concept of apparent insolvency and the need to 
demonstrate it as is the current demand, and which leads to exclusion, exists in 
no other régime in the developed world in such a format. 
 



b. My own proposal, supported I think by Professor George Gretton in one of our 
very early meetings, was that the concept should be abolished. This was 
considered to be ‘too radical at this stage and would cause too much serious 
debate’. Hence the concentration should be on a practical manner of achieving 
effectively the same result which I believe has been achieved. 
 
c. At a practical level in terms of ensuring capacity I recollect my view was that a 
licenced IP should, along with the AIB, be classed as ‘an authorised person; but 
not money advisors’. 
 
3. PTDs and the Home 
a. Dealing with the home in cases of insolvency is increasingly being 
encompassed by régimes around the world. For example, Israel and Portugal 
have enacted recent reforms of increased protection, and it is very much at the 
forefront of the mind of the Irish Law Reform Commission in their current 
deliberations on personal insolvency law reform. There is now a, much belated, 
policy recognition that the lopsided power relationship between lender and 
homeowner and the prospect of the consequential loss of the home is 
unsustainable intellectually - other than for those who believe in the principle of 
the unchanging nature of the law of property and securities – and damaging in 
the context of the wider economy, the housing market in particular. 
 
b.      i. A unifying feature of insolvency régimes worldwide is that as yet no 

Nation has attempted to deal with the significant issues and conflicts that 
are generated by secured and unsecured debt in a coherent and 
combined fashion. Furthermore, it is not a topic to which academics have 
yet turned their attention. It is one of the next major development hurdles 
to be approached. Statements of political intention serve to complicate 
matters even further. These are uncharted waters; but that is not to say 
they should not be bravely traversed. 

 
ii. In the Bill the political intention is clear - homestead protection - and its 
manifestation similarly - ré repossessions in Part I and removal from the 
PTD in Part II - and in my opinion this is exactly right. I felt that the view of 
the bulk of the respondent was that all eventualities should be considered 
and evaluated in advance before the establishment of any principle. This 
methodology is, I believe, simply a recipe for everlasting delay and 
indecision. Whilst some matters - excessive equity; creditor choice - in or 
out of the PTD - and creditor preference can be foreseen others cannot 
and have to be dealt with as they arise - not a difficult task. 

 
c. In a similar vein, a despairing feature of many responses was the claim that 
since historically evictions and PTDs were relatively unusual this matter should 
be ignored. This is an argument that should be instantly dismissed; legislation 
exists to protect and prevent as well as direct and enable. Recent history in the 
Individual Voluntary Arrangement (IVA) market in England and Wales has shown 



the dangers and damage of not making public policy intentions clear and 
prohibiting individuals and institutions from ‘side-stepping’ the purpose of the 
legislation, albeit even if they do not break the small print of the law.  In this case 
some 20-30 individuals each year have been precluded from their ‘rights’ under 
the legislation and, despite the IVA protocol of February 2008 numbers (Q3 
2009) are still ± 15% below the running rate of mid-2006. 
 
In terms of Section 10 itself this is in fact a very mild proposal that cannot be 
deemed radical in any sense. Its effect is to equate the Scottish Law with that in 
England and Wales under the provisions of the IVA. As with the IVA, the creditor 
has the right to veto the exclusion of the homestead. I feel that in some 
respondents I think this facility was mis-understood. Section 10 provides a 
flexibility within the law that it currently lacks and the new provision whereby the 
debtors’ equity is not forcibly removed has to be, in the context of broader 
society, an overall benefit and may well save public expenditure on the effect on 
externalities - social housing; family breakdown; poor health. 
 
This is an eminently workable proposal. It is certainly not a rogues charter - see 
the hugely popular IVA process - and it should be seen, in my view, as a first 
step to other beneficial reforms for the debtor, creditor and the State that are still 
to come. 
 
4. Edinburgh Gazette 
a. The saving of a significant chunk of public money cannot be obstructed. At the 
various meetings I did suggest that a practical way should be established for the 
major credit agencies - Experian, Equifax, CallCredit, D&B to access the data on 
a bulk basis and not on a line by line (individual basis). This is what happens in 
England and Wales with the IVA register. These organisation should pay for the 
data. Also there are academics (i.e. me) who analyse the EG data to determine 
market information on the activities of firms - this I believe should still be 
facilitated. 
 
A constant feature of the respondents was the claim of inadequate consultation. 
Having read all the replies I am not convinced that an expanded period would 
have generated any significant benefits, particularly in light of the purpose of the 
Bill. In any event, worthy practical suggestions can be extracted and included in 
the ensuing rules or dealt with by the copious enabling regulations. 
 
Michael Green 
16th November 2009 


