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Introduction 
 
This report has been prepared at the request of Fergus Ewing, Minister for 
Community Safety in order to provide a summary of the work of the 
Independent Expert Group in connection with the development of the 
provisions in Part 2 of the Home Owner and Debtor Protection (Scotland) Bill 
and to provide the Committee with a view on the written evidence submitted to 
the Committee. 
 
Background 
 
In order to support the work of the Debt Action Forum, the Accountant in 
Bankruptcy convened a group of independent experts to consider the 
emerging proposals in the wider context of insolvency policy in the UK and 
Europe, to identify any unintended consequences and to suggest further 
measures (including non-legislative measures) to support best practice and to 
identify the most appropriate debt solutions.   
 
Membership 
 
The following experts were invited to participate on the basis of their previous 
work in relevant legislative reform –  
 

George Gretton, Lord President Reid Chair of Law at the University of 
Edinburgh and Scottish Law Commissioner. 
 
Nicholas Grier, Head of Law at Edinburgh Napier Edinburgh  and adviser 
to the Culture and Enterprise Committee in the Scottish Parliament on 
the Bankruptcy and Diligence etc. (Scotland) Act 2007. 
 
Michael Green, Visiting Research Fellow (2001-2009) of University of 
Wales Bangor.  Specialist area: economic distress and public policy.  
Worked consistently with the Insolvency Service since 2001 on 
insolvency regime required reform - particularly individual voluntary 
arrangements and market considerations.  Current interests are 
comparative regimes and developing a predictive model for regime 
design and change. 

 
Scottish Government officials provided support for the group –  
 



John St Clair, Advocate, Scottish Government Legal Directorate, author 
with Lord Drummond Young, Chairman of Scottish Law Commission, of 
main text book in Scotland on law of insolvency in relation to companies 
 
Simon Roberts and Linda Clark, Senior Policy Development Managers, 
Accountant in Bankruptcy. 

 



Meetings 
 
The Group met on three occasions –  
 

15 January 2009, Scottish Government office, Europa Building, Glasgow 
(immediately prior to the first Debt Action Forum meeting on 21 January 
2009). 
 
16 February 2009, Scottish Government office, Accountant in 
Bankruptcy, Kilwinning (immediately following the second Debt Action 
Forum meeting on 11 February 2009). 
 
28 April 2009, Scottish Government office, Victoria Quay, Edinburgh 
(between he fifth and six meetings of the Debt Action Forum). 

 
Work of the Group 
 
First meeting 
 
At their first meeting the Group considered a set of proposals for legislation 
prepared by the Accountant in Bankruptcy. 
 
Discussion covered –  
 
• The policy aims of the proposals 
• Whether the proposals are likely to achieve those aims 
• Any unintended consequences of the proposals, and 
• Any other proposals that should be considered. 
 
The following specific proposals were recommended for discussion by the 
Debt Action Forum – 
 
1. Certificated route into bankruptcy as an alternative to apparent 

insolvency. 
2. Flexibility to allow exclusion of family home in Protected Trust Deeds, 

subject to creditor control. 
3. Fast-Track Protected Trust Deeds. 
4. Extend protection for family homes from bankruptcy to Protected Trust 

Deeds. 
5. Extend the time limit for the Sheriff to postpone sale of a family home. 
6. Provide that an award of bankruptcy is not in itself proof of intentional 

homelessness. 
7. Change the advertisement of awards of bankruptcy. 
8. Encourage the rehabilitation of debtors by an additional category of 

bankruptcy restrictions. 
9. An advice-giving role for the Accountant in Bankruptcy, including a 

greater role in sponsoring financial education and research. 
 



The Group also considered proposals to improve consistency between the 
treatment of homes in different pieces of legislation.  Members were in favour 
of more consistent legislation but it was felt that this should not be put forward 
as part of a quick response to the credit crunch.  Members felt that this issues 
should be addressed in subsequent legislation. 
 
The proposals recommended by the Group were put before the Debt Action 
Forum in a discussion paper prepared by the Accountant in Bankruptcy 
(paper DAF 11/2/3, published on-line at 
http://www.aib.gov.uk/Resource/Doc/4/0000838.pdf) This paper was 
discussed at the second meeting of the Debt Action Forum on 11 February 
2009 (see minutes at 
http://www.aib.gov.uk/About/events/DAFminutes/Q/EditMode/on/ForceUpdate
/on, paragraphs 17-47). John St Clair and Simon Roberts were in attendance 
at the meeting and George Gretton was present as a member of the Debt 
Action Forum. 
 
Second meeting 
 
At their second meeting the Group noted the progress of the Debt Action 
Forum, considered specific recommendations in paper DAF 11/2/3 further, 
and also considered the Legislative Options paper prepared by George 
Gretton and John St Clair (paper DAF 22/4/2, a revised version of which was 
reproduced as Annex D to the Debt Action Forum Report and published on 
line at http://www.aib.gov.uk/About/DAF/DAFpapers/DAFPaperlegislative). 
This paper was discussed by the Debt Action Forum at their fifth meeting on 
22 April 2009 (see minutes at 
http://www.aib.gov.uk/About/DAF/DAFminutes22April09, paragraphs 4-24).  
For the purposes of this report, we note that the more radical proposals first 
presented to DAF in the Legislative Options Paper are not included in the 
Home Owner and Debtor Protection (Scotland) Bill.  
 
Final meeting 
 
At their final meeting the Group discussed the provisions now in Part 2 of the 
Bill.  The group reviewed in detail an early draft of provisions subsequently 
included in the Bill.  They considered the draft in terms of the proposed 
measures and potential unintended consequences.  As a result of the 
feedback from the Group changes were made to provisions subsequently 
included in Part 2 of the Bill. For details of specific points raised by the Group 
in relation to these provisions (see Annex). 
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On the basis of the prior work by the Debt Action Forum, and taking into 
account the views of the Expert Group, the following recommendations were 
included in the draft legislation and now appear in Part 2 of the Home Owner 
and Debtor Protection (Scotland) Bill –  
 

Recommendation 1 – Section 9 of the Bill. 
Recommendation 2 – Section 10 of the Bill. 
Recommendations 4 and 5 – section 11 of the Bill. 
Recommendation 7 – section 12 of the Bill. 

 
The other recommendations considered by the Group are not features of the 
Bill.  
 
Conclusions 
 
The Home Owner and Debtor Protection (Scotland) Bill has not undergone 
the usual process of public consultation. It is based on the discussions of the 
Debt Action Forum with the specific intention of legislating quickly in order to 
respond effectively to the impact of the recession. In order to support the work 
of the Debt Action Forum the Independent Expert Group considered the 
specific legislative proposals which were put to the Debt Action Forum. All the 
provisions included in Part 2 of the Bill were considered in draft by the Group 
and changes made on the basis of their comments.   
 
There is always a risk of unintended consequences for any legislation, and 
this would be the case even if a longer period for consultation had been 
allowed.  Additional delay for further consideration would not be of value 
unless it were likely to identify any further issues to those flagged by the 
Group and already taken into account by the Scottish Government.  We do 
think that some of the written evidence is based on misunderstanding of the 
scope and impact of the Bill and that the suggested adverse consequences 
are misconceived.  Specifically, we do not think that the provisions in Part 2 of 
the Bill would affect the availability of credit in Scotland and we do not think 
that more debtors will be forced into sequestration. It is considered that a 
reasonable balance has been struck between the management of risk and the 
need to respond quickly to the recession. 
 
Members of the Group were invited to comment on the written evidence 
provided to the Committee.  Professor Gretton and Michael Green have 
prepared comments which are attached separately. 
 
 
 
Prepared by the Accountant in Bankruptcy and the Independent Expert Group 
16 November 2009 



Annex: Issues raised by the Independent Expert Group in consideration 
of Part 2 of the Bill 
 
Some areas where the group considered potential consequences of the 
proposed legislation included – 
 
1. Would the changes affect the availability of credit in Scotland? It  was 
considered that some of the debtor-friendly provisions in the USA had 
affected the availability of credit in some states, but it was not considered that 
the provisions in this Bill would have such an impact in Scotland. 
 
2. The introduction of the current Bill in 2009 might prejudice the introduction 
of a more substantial Bill during 2010 unless the passage of the first Bill could 
be completed before further insolvency or diligence provisions were 
introduced.  
 
3. There would be a risk if the conditions for a certificate for sequestration 
were defined in terms of what is most suitable for the debtor, there must also 
be some consideration balancing the rights of creditors. 
 
4. There should be some provision so that there would be no conflict of 
interest in an insolvency practitioner granting a certificate for sequestration 
and receiving a fee as the trustee in the same sequestration. 
 
5. Concerns were expressed about the practical impact of draft provisions 
allowing the Accountant in Bankruptcy to act as the trustee under a Protected 
Trust Deed. (These provisions were subsequently removed.) 
 
6. The exclusion of a family home from a protected trust deed might affect 
unintentionally the rights of a secured creditor if the home had negative 
equity. (The provisions in section 10 which allow the exclusion of a creditor as 
well as an asset were drafted in response to this point.) 
 
7. The Group considered a point raised at the Debt Action Forum whether a 
certificate might lead to people becoming bankrupt unnecessarily. This would 
be mitigated by appropriate qualification for the people authorised to sign a 
certificate and by mandatory consideration of alternative debt solutions.  
 
8. The complete automatic exemption of a large value of equity in a family 
home might adversely affect local authorities and small creditors, especially 
businesses.  
 
9. The Group looked at the interaction of the Bill measures with other changes 
being made to the Debt Action Scheme and diligence.  
 
10. The Group identified a risk of legal challenge if information currently 
available through advertisement in the Edinburgh Gazette were not made 
available in a suitable alternative format. 
 



11. It was suggested that if this legislation resulting from the current initiative 
should be reviewed at an early stage to evaluate impact. 
  
 


