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AIMS OF THE BILL 
 
9 “The proposals in Part 2 were not 

specifically recommended by 
DAF.  It is difficult to ascertain 
whether these specific proposals 
were discussed at any or all of 
the subsequent meetings with 
stakeholders.” 

The Scottish Government agrees 
that the Debt Action Forum report 
stops short of recommending 
specific legislative proposals. The 
principles of all provisions 
contained in Part 2 of the Bill, 
however, were discussed at the 
Debt Action Forum, and these 
discussions are recorded in the 
Debt Action Forum report.   
 
The following proposals were 
included in the terms of reference 
for DAF which all members 
received prior to the first meeting – 
• Allow access to bankruptcy for 

an at-risk group with negative 
equity, who currently are 
effectively precluded from 
seeking bankruptcy because 
they have title in heritage; 

• Allow a debtor’s family home 
(subject to creditor consent) to 
be excluded from a protected 
trust deed; 

 
The Policy Memorandum clearly 
shows that as a result of DAF there 
was a commitment to bring forward 
changes to trust deeds and to  
consult on more wide ranging 
issues in relation to property.  We 
agree that the DAF did not discuss 
a draft bill but they did fully 
consider the overarching 
principles on which the Bill is 
based.  At stakeholder meetings 
subsequent to the Debt Action 
Forum discussion of provisions 
were tailored to the specific 
stakeholders and their interests, 
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however we are satisfied relevant 
proposals were discussed at each 
such meeting.  It is our view that 
there was sufficiently broad 
consensus for those provisions 
which are being taken forward in 
this Bill. 
 
In the stage 1 debate some MSPs 
questioned why the Bill contained 
Part 2. The Scottish Government 
convened the Debt Action Forum 
to examine current information on 
debt relief and debt advice and 
also convened a sub-group to look 
at repossessions (the 
Repossessions Group).  A number 
of members sat on both groups.  In 
the same way that the provisions 
of Part 1 came out of the 
discussions of the Repossessions 
Group, Part 2 provisions came 
from discussions of the Debt 
Action Forum itself.  The Scottish 
Government believes that Part 2 of 
the Bill will make a real difference 
for people in Scotland who are 
struggling with over indebtedness 
and are anxious about the impact 
of debt on their families. 

 
EVIDENCE FOR EARLY ACTION  
 
13 “With the desire to bring in 

legislation relatively quickly in 
relation to repossessions, the 
Scottish Government did not 
publish a draft bill and there was 
no period of formal consultation 
prior to the Bill being introduced.” 
 
 

The normal 12 week consultation 
on a draft bill was not viable due 
to the need for the legislation to 
be enacted urgently in response to 
the current economic downturn.  
 
Part 1 of the Bill implements the 
recommendations reached by the 
Repossessions Group and 
published in its report.  While the 
timetable for reaching agreement 
in the Group was compressed, 
due to the need to quickly respond 
to the economic downturn, no one 
has criticised any aspect of the 
Repossessions Group report 
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since it was published in June. 
 
While concerns have been 
expressed about the fine detail of 
a few points in the Bill, it should 
be noted that there has been no 
suggestion that the fundamental 
principles of Part 1 of the Bill 
aren’t entirely in line with the 
report.  
 
We agree that the DAF did not 
discuss a draft bill but they did 
fully consider the overarching 
principles on which the Bill is 
based and make the intention to 
legislate clear. The work of an 
Independent Expert Group 
provided comment on the 
principles discussed at the Forum.
 
 
All this represents a collaborative 
process, albeit not the standard 
one.  We had to strike a balance 
between the timeous passage of 
the bill and ensuring proper time 
to consult and to work out the 
details with stakeholders  
 
The Scottish Government 
response to the DAF report was 
published on the premise that 
there was broad consensus over 
the proposals that would be taken 
forward as legislation.  
Subsequently when further details 
which were developed in the 
drafting of the Bill were published, 
this along with a lack of general 
understanding of the provisions 
meant that the consensus was 
perceived to be diminished.   
 
We are continuing to discuss any 
concerns with stakeholders to 
ensure we get the Bill correct. We 
will take stage 2 amendments 
where necessary.   
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CONSULTATION 
 
25 General 

 
“However, throughout the 
Committee’s scrutiny of the Bill 
there have been significant 
concerns raised about whether 
there has been adequate 
consultation and in particular 
whether DAF and the 
Repossessions Group were truly 
representative.” 
 

 
The Scottish Government 
convened the Debt Action Forum 
(DAF) and its sub-group, the 
Repossessions Group (RG)  in 
2009, to examine current 
information and initiatives on debt 
relief, debt advice and 
repossessions in light of the 
economic downturn.  
 
The DAF and RG consisted of a 
cross section of stakeholders and 
academics including a 
representative from ICAS.  
 
Between January 2009 and May 
2009 extensive discussion 
between key stakeholders on the 
Repossessions Group took place. 
Members of the DAF met seven 
times.  
 
The Scottish Government 
determined that, in the 
circumstances, this was the most 
expedient way to consult and 
involve interested parties. It is felt 
that the level of discussion and 
dialogue was far more detailed 
through this process than would 
have come from any normal 12 
week consultation exercise. 
 
Concerns regarding the 
composition of the Debt Action 
Forum are noted in the minutes of 
the first meeting. As chair of the 
DAF, the Minister for Community 
Safety invited members to suggest 
additional representation. As a 
result the Financial and Leasing 
Association and CoSLA were 
invited to join and provided 
representatives from the second 
meeting onwards. 
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Financial and Leasing Association 
and CoSLA representatives also 
attended the Repossessions Group 
from the second meeting due to 
concerns about membership. 
 
Insolvency practitioners were 
represented by ICAS. 70% of 
Scottish insolvency practitioners 
are members of ICAS,  whilst other 
representative bodies, such as the 
Insolvency Practitioners 
Association are London based and 
have fewer Scottish members. 
 
Local authority creditors, which 
are typical of unsecured creditors, 
were represented by CoSLA. To 
invite single representatives of 
every group would have been 
almost impossible, and would have 
made the Forum unwieldy. 
 
As stated above the Scottish 
Government response to the DAF 
report was published on the 
premise that there was broad 
consensus over the proposals that 
would be taken forward as 
legislation.  Subsequently when 
further details which were 
developed in the drafting of the 
Bill were published, this along 
with a lack of general 
understanding of the provisions 
meant that the consensus over 
Part 2 was perceived to be 
diminished.   
 
With regard to Part 1 there was 
real clarity in the Repossessions 
Group report on what 
stakeholders wanted. Despite 
concerns about the fine detail of a 
few points, no one has suggested 
that the fundamental principles of 
Part 1 of the Bill aren’t entirely in 
line with the report.  
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35 Confidentiality 
 
“The Committee notes that there 
is a difference of opinion over the 
issue of confidentiality and 
believes this also leads to 
differences of opinion over what 
areas of DAF’s report the Bill is 
implementing and what areas will 
be subject to further 
consultation.” 
 

 
 
The Scottish Government agrees 
that there has been some 
misunderstanding and confusion 
with regard to which parts of the 
Debt Action Forum report would 
proceed to a Bill.  The response to 
the DAF report and the Policy 
Memorandum which supports this 
Bill clearly indicated which areas 
of the DAF report would be 
implemented as soon as possible 
and which would be subject to 
further consultation. 

The DAF Terms of Reference were 
clear on the expectation that 
members would seek views from 
within their stakeholder groups. 
The Terms of Reference stated, 
"The formulation of ideas may 
require members of the DAF to 
take issues outside of the 
meetings to enable further wider 
interaction with outside parties and 
stakeholders."  

 
 
36 
 
 
 
 
 
39 

Adequacy 
 
“It is a fact that no draft Bill was 
produced prior to this Bill’s 
introduction and therefore, there 
was no standard three month 
consultation period.”   
 
“Therefore, on balance, the 
Committee believes that the 
consultation on Part 1 was 
adequate in this instance… but 
there does not appear to be the 
same level of consensus over 
Part 2.  Additionally, there are a 
number of outstanding issues 
that do not appear to have been 
adequately resolved.  The 
Committee therefore considers 
that the consultation on Part 2 
was unsatisfactory.” 
 
 

 
The Scottish Government 
recognises that there was less 
consensus for the provisions in 
Part 2 of the Bill. The provisions in 
Part 2 are derived from proposals 
which were set out in the Terms of 
Reference for discussion at the 
Debt Action Forum and based on 
the work of an Independent Expert 
Group. It is acknowledged that 
there has been a level of 
misunderstanding about the 
effects of the Bill and confusion 
with other issues discussed by 
DAF which were considered 
appropriate for further 
consultation. The Scottish 
Government accepts that more 
could have been done to clarify 
what was included in the Bill to 
mitigate some of the specific 
concerns raised in evidence.  
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 However the Policy Memorandum 
that accompanied the Bill identified 
which areas of the DAF report are 
included in the Bill and which 
would be taken forward at a later 
date after further consultation. The 
Scottish Government has 
demonstrated its willingness to 
listen to concerns and act on them 
by undertaking to introduce stage 
2 amendments where appropriate. 
This has been welcomed by 
stakeholders. 
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PART ONE 
 
47  “The Committee ascertained 

from the evidence that while 
proposals in section 1 of the Bill 
relating to voluntary surrender 
were discussed in the 
Repossessions Group, the 
affidavit process set out in the 
Bill was not a recommendation 
of the Group.” 

 

The Repossessions Group 
acknowledged that there should 
be some procedure for 
abandoned and voluntarily 
surrendered properties, but 
didn’t specify exactly what that 
should be (Repossessions 
Group report paragraph 6.19). 
 
In preparing the Bill some 
provision on voluntary 
surrender was clearly needed.  
Abandonment proved difficult to 
define and the decision was 
taken not to provide for it, as 
such cases could be dealt with 
through the proposed court 
processes. 
 
Section 1 was designed to allow 
a debtor to surrender 
possession of an unoccupied 
property voluntarily while 
providing some protection for 
others who have rights in 
relation to the property – such 
as the partner. It provides a 
straightforward way for 
borrowers, with the agreement 
of others with rights, to grant a 
lender clear legal entitlement to 
the property without going to 
court.   
 

49 “I do not view the procedures on 
voluntary surrender, which 
involve affidavits and so on, as 
practical in reality. Even if they 
were, they would still add hugely 
to the cost and the delay in 
achieving an outcome that both 
sides would want in such cases. 
No evidence was put forward in 
the group to suggest there was 

There would be some additional 
costs for borrowers in securing 
a sworn or affirmed affidavit but 
we think these are minimal – 
probably no more than £40.  We 
considered the costs reasonable 
for the extra protection 
provided.  
 
Following the evidence given to 
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a problem with the existing 
system.”1  

(David Forrester, FLA) 

 

the committee by the FLA, 
officials met with  David 
Forrester, the FLA 
Repossessions Group 
representative, on Friday 6 
November to discuss their 
concerns and consider 
alternatives. 
 
This was also discussed further 
on Friday 18 December  at a 
meeting between SG officials 
and individuals and 
organisations representing 
lenders. 
 
We acknowledge the concerns 
raised by lenders and the 
Committee in relation to 
additional costs and additional 
bureaucracy. We will therefore 
introduce a stage 2 amendment 
on this section to seek to 
address these concerns while 
still ensuring appropriate 
protection for homeowners . 
 

51 “Kennedy Foster of the Council 
of Mortgage Lenders believed 
that the procedure set out in the 
Bill was cumbersome and 
retrograde and would lead to 
extra costs which he felt would 
ultimately be passed onto 
borrowers.” 

“I suspect that our members will 
not use the process and will 
simply raise court proceedings 
in all cases.” 2

(Kennedy Foster, CML) 

The affidavit procedure is 
similar to that which already 
applies to the sale of a 
matrimonial or family home. We  
do not therefore believe it to be 
too onerous. 

 
We also considered that the cost 
of using the proposed affidavit 
would be very considerably less 
than the cost and time involved 
in taking court action so we do 
not accept that lenders will 
simply raise court proceedings 
instead. 
 
As emphasised by the Minister 
of Housing and Communities 
when giving  evidence to the 

                                                 
1 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2514 
2 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2587 
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Committee “the last thing that 
we would want to do would be to 
introduce a new bureaucratic 
procedure if it were not 
necessary to do so or if there 
was a better way of proceeding.”
 
As indicated above, in the light 
of the feedback received, The 
Scottish Government will lodge 
a stage 2 amendment, seeking to 
address these concerns. 
 

54 
 
 
 
 
 
 
 
 
 
 
 
 
 
57 
 
 
 
 
 
 
 
 
59 

“Gavin Corbett from Shelter 
questioned whether the affidavit 
in its current form strikes the 
correct balance between the 
need for a process which 
ensures that people can leave, 
but which also provides 
assurances that they do so with 
the full knowledge of what they 
are doing, and that any other 
people in the property, including 
any tenants, are taken into 
account.” 
 
“The Minister for Housing and 
Communities…told the 
Committee that the Scottish 
Government would be willing to 
consider amendments at Stage 
2 if it was felt that the process 
was overly bureaucratic and 
unlikely to be used.” 
 
The Committee is concerned 
however about the provisions 
which relate to the voluntary 
surrender process and in 
particular the use of affidavits. 
Whilst it notes support for the 
new process from the advice 
sector, it is concerned that from 
other evidence the proposed 
process may be overly 
bureaucratic, more costly and 
could act as a disincentive for 
people to use it. It is also 
concerned by the evidence 

We understand from meeting 
Shelter on 11 December that 
they still believe that the 
proposed affidavit would offer 
better protection than the 
existing voluntary surrender 
procedures. We also believe the 
proposed affidavit provides 
greater reassurance for the 
lender against any subsequent 
legal challenge from the 
borrower that the surrender of 
their property was in any way 
coerced.  We remain of the view 
our proposal has merit, but we 
are aware that some think we 
haven’t got the balance quite 
right, and that a simpler process 
for signing of documents 
without affidavit procedure may 
suffice. 
 
The key aim is to balance lender 
and resident rights, so that 
those who wish to give up their 
property can do so relatively 
easily, but with safeguards 
against undue pressure being 
applied.   

 
We will lodge a stage 2 
amendment which strikes a 
better balance.   
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provided by lenders who told the 
Committee that they would not 
use the new process and would 
continue to raise court actions 
instead.” 

66 “The Committee recommends 
that the Scottish Government 
should consider whether an 
amendment is necessary to 
clarify the term “reasonable 
time” at section 2(5) of the Bill.” 

 

In relation to section 2(5) as the 
Minister for Housing and 
communities told the Committee 
in his evidence:  
 
 “Jurisprudence from the Debtors 
(Scotland) Act 1987 would not 
necessarily  apply here to define 
“reasonable time” as one to two 
years.  The duties will be fleshed 
out in subordinate legislation and 
in guidance, to which the courts 
will look in interpreting 
“reasonable time”.  
 
A balance has to be struck 
between the rights of debtors 
and those of lenders.   
 

75 Kennedy Foster of the Council 
of Mortgage Lenders, told the 
Committee… 

“The one advantage of the 
protocol south of the border is 
that it can be amended 
regularly…my slight concern 
about the Scottish approach is 
that it is being stuck in statute.”3 

 

It is widely recognised even by 
the chair of the committee that 
drafted the pre-action protocol 
for England and Wales that it has 
no substantive legal effect.  The 
Bill will provide stronger 
protection in the way only 
legislation can. 
 
As noted by the Committee the 
pre-action requirements set out 
in the Bill are broadly in line with 
what is contained in the pre-
action protocol in England and 
Wales, but that the protocol 
provides more specific detail 
than is contained on the face of 
the Bill.  
 
The reason that much of the 
detail of the pre-action 
requirements will be provided for 
in subordinate legislation is to 

                                                 
3 Scottish Parliament Local Government and Communities Committee. Official Report, 10 
November 2009, Col 2579 

 12



facilitate future amendment if 
required.   
 

78 “However, Shelter sent the 
Committee a supplementary 
submission having considered 
the draft SSI, which sets out a 
number of detailed observations 
about this.4 Shelter suggests a 
change to the Sheriff Court 
Rules to ensure that sheriffs are 
always checking compliance 
with section. It also 
recommends a standard 
checklist and evidence sheet 
that lenders will also have to 
provide in order for the 
application to proceed.” 

 

We agree with Shelter that 
appropriate changes to the 
Sheriff Court Rules will be 
required and standard checklists 
and evidence sheets may be 
helpful.  These are matters for 
the Sheriff Court Rules Council, 
who have already set up a 
working group to consider what 
changes to their rules will be 
required.  Scottish Government 
officials are represented on that 
group. Clearly the evidence 
required will be dependent on the 
further provision about the pre-
action requirements, which will 
be specified in subordinate 
legislation.  We will consult all 
stakeholders, including lenders, 
before introducing subordinate 
legislation. 

80 “The Committee recommends 
that the Scottish Government 
considers the changes 
suggested by Shelter.” 

 

We agree with the Committee’s 
recommendation to consider the 
changes proposed by Shelter, as 
well as other interested parties, 
in order to ensure that the SSI for 
pre-action requirements strikes 
the right balance between debtor 
protection and the burdens 
placed upon lenders.  Sharing 
first drafts of the SSIs at this 
early stage has given us longer 
to consult all stakeholders fully. 
Some discussions with 
stakeholders on the SSIs have 
already taken place and a formal 
consultation event is now being 
planned. 

87 “The Committee does on 
balance however support the 
general principle that the pre-
action requirements should be 
enshrined in legislation in order 
to give them more force. It 

The Scottish Government 
welcomes the support of the 
Committee to enshrine the pre-
action requirements in 
legislation.  We are glad that the 
Committee has recognised that 

                                                 
4 Shelter.  Supplementary written submission to the Local Government and Communities 
Committee, November 2009. 
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considers that this will also help 
to address the concerns 
identified with the Pre-Action 
Protocol used in England and 
Wales which witnesses 
considered to have limited 
impact on lenders due to its 
discretionary nature.” 

 

the codification of pre-action 
requirements into legislation 
offers greater protection than the 
discretionary nature of the pre-
action protocol in England and 
Wales. 
 

90 The SLC considered that— 

“the powers in section 24A(8)(b) 
and (d) of the 1970 Act and 
section 5B(8)(b) and (d) of the 
1894 Act (inserted by section 4 
of the Bill) are too wide, given 
that they can be used to specify 
without limitation, additional 
“pre-action requirements” of 
creditors, and also to modify 
enactments to change those 
requirements.”5

“The SLC is concerned about 
the sweeping power to provide 
for any new pre-action 
requirements which it considers 
does not need to be restricted in 
its use to modifications of these 
sections. It considers that it is 
not a proper use of delegated 
powers to permit wholesale 
revision of, or replacement of, 
the scheme which the 
Parliament has approved 
through primary legislation, and 
recommends that significant 
restrictions should be placed on 
the scope of this power, to limit 
it appropriately.” 

 

As indicated above, and as those 
giving evidence to the Committee 
acknowledged, it is vital to retain 
some flexibility through use of 
subordinate legislation to amend 
the pre-action requirements.  
 
It is not our intention that the 
power would be used to make 
sweeping changes, but some 
flexibility to adjust in line with 
changes in the wider regulatory 
landscape is necessary. 
 
We are considering the SLC’s 
comments and recommendations 
and will provide the SLC with a 
fuller response shortly, before 
Stage 2, as requested.  
 
 

95 “Adrian Stalker, the Chair of the 
Repossessions Group, argued 
that there is a reasonable 
argument for an amendment 

We are concerned to avoid 
allowing multiple recalls of a 
spurious nature, which we 
believe could be used to unfairly 

                                                 
5 Scottish Parliament Subordinate Legislation Committee. Report on Home Owner and Debtor 
Protection (Scotland) Bill at Stage 1 
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which would provide that a 
second application for a recall of 
decree could be made if the 
court was satisfied it was being 
made on a different basis.6 ” 

 

restrict the lender’s legitimate 
right to repossess when all other 
alternatives to repossession 
have been appropriately 
explored.  We met with Shelter 
on 11 December to discuss the 
issue in more detail and will be 
tabling a Stage 2 amendment to 
address the point. 

98 “The Committee notes the views 
expressed that the Bill should 
provide for a second application 
for a recall of decree by an 
entitled resident if the court is 
satisfied that this is being made 
for a different reason.  The 
Committee is persuaded that 
there should be an opportunity 
for a second application to be 
made in those circumstances, 
and recommends that the 
Scottish Government considers 
an amendment in this regard.” 

 

We welcome the Committee’s 
views on this and, as indicated 
above, in light of that and further 
discussions with stakeholders 
we will be lodging a Stage 2 
amendment to address the 
concerns raised. 

                                                                                                                                            
6 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2503 
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105 

Accreditation, qualification and 
training 
 
 “As well as the impact of the 
new process on resources and 
capacity, concerns were also 
raised in evidence about the 
accreditation, qualifications and 
the training of lay 
representatives.” 
 

“CAS considered that there 
should be some form of 
uniformity in the terms of the 
authorisation of lay 
representatives.” 

 
Money Advice Scotland (MAS) 
and Citizens Advice Scotland 
(CAS) held a workshop before 
Christmas to identify what they 
see as the training requirements 
and we await further information 
from them on these. 
 
We expect a proportion of the 
£3m funding provided for SLAB 
to fund training to the level 
required for Type 3 accreditation. 
We will work with the recently 
reconvened Repossession 
Advice Group, which has 
representation from SG, COSLA, 
Scottish Legal Aid Board (SLAB) 
and the key advice agencies, to 
consider what the additional 
training requirements might be 
for others who might need to 
take on lay representation roles.  
All the issues surrounding 
accreditation and training for lay 
representatives will be discussed 
at their next meeting on 26 
January. 
 
 In this way, we will take account 
of the work done by MAS and 
CAS to begin scoping out the 
training requirements and work 
with all key stakeholders to 
consider what more is required 
and ensure that appropriate 
funding and training is in place.  
 
 

111 Resourcing and capacity 
 

“the Committee notes with some 
concern that the CML does not 
provide separate figures in 
respect of Scotland.” 

“The Committee calls on the 
CML to provide these figures.” 

 
 
 
The Scottish Government echoes 
the Committee’s call on the CML 
to provide separate figures for 
repossessions in respect of 
Scotland. 
 
We have been concerned about 
the lack of Scottish figures for 
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some time, but regulation of 
lenders is a reserved issue. 
 
On 17 December during the 
Stage 1 Debate Cathy Jamieson 
called for the Minister of Housing 
and Communities to outline what 
has been done to press 
organisations for this 
information.  
 
In May the  Minister for Housing 
and Communities wrote to the 
Financial Services Agency (FSA), 
pressing them to require lenders 
to provide separate Scottish 
data. The FSA responded that 
current data was based on firms’ 
place of business, rather than 
location of repossessions, but 
that it might require regional data 
in future if the benefits 
outweighed the costs. 
 
The Minister for Housing and 
Communities wrote again to the 
FSA on 7 July. In the second 
letter, he pointed out the 
Repossessions Group’s 
recommendation that the FSA be 
asked to require lenders to 
provide regional data. A further 
letter was sent to the FSA in 
November. 
 
On 1 September the Minister for 
Housing also raised the matter 
with the chair of CML’s subgroup 
on mortgage arrears, who 
undertook to discuss it further 
with his sub-group and come 
back to us. We await a response. 
 
On 7 January the Minister for 
Housing wrote to Michael 
Coogan, Director General of CML 
outlining the case for separate 
Scottish data. We await a 
response.  Copies of the 
Minister’s correspondence with 
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CML and FSA have been 
supplied to the Committee clerk 
and have been lodged with 
SPICe. 

116 

 

 

 

118 

The Committee notes that the 
Minister for Housing and 
Communities will be meeting 
with those who gave oral 
evidence to the Committee and 
who had raised capacity issues 
to discuss these in more detail,7

“However, the Committee is 
concerned that such 
discussions should have taken 
place much earlier in the 
process.” 

 

The advice sector were consulted 
on the level of additional costs 
falling on them as a result of the 
bill when we drew up the 
financial memorandum during 
the summer.  The financial 
memorandum sets out the costs 
resulting from the proposed lay 
representation role.   
 
Neither the advice sector nor the 
Scottish Government could 
quantify precisely the training 
costs involved at that time, much 
of which we believe will in 
practice be covered through the 
£3m provided through SLAB for 
individual projects to expand 
capacity of in-court and other 
advice services. These grant 
funded projects are now in place, 
there are 16 new projects which 
cover broad geographical areas 
and multiple Courts to achieve 
greatest access. A list showing 
the different advice services 
available across the different 
sheriff courts is attached for 
information in Annex A. 
 
However as indicated above we 
are working with the advice 
sector, particularly through the 
Repossessions Advice Group 
which has been convened by 
SLAB to ensure that training 
requirements are met. 
 

119 “It further notes however that 
this funding was announced well 
before the Bill was introduced, 
and, in light of this, the 
Committee questions whether 

The Repossessions Group report 
recommended that the funding of 
advice services should continue 
to be given high priority by the 
Scottish Government and local 

                                                 
7 Scottish Parliament Local Government and Communities Committee. Official Report, 11 
November 2009, Col. 2623 
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there will be sufficient funding 
and capacity to meet the extra 
demands there will be on 
services arising from proposals 
in the Bill.” 

authorities.   
 
The £3m SLAB funding provides 
security for the funding of 
projects up until March 2011.  It 
should be noted that the grant 
funded projects are now in place. 
 
SLAB will be monitoring the 
projects and the overall 
programme of work in order to 
evaluate which ways of providing 
services are most effective.  This 
will inform future decisions.  The 
importance of ensuring that 
these advice services continue 
beyond that will of course be 
considered alongside all the 
other priorities in the next 
Spending Review.  That is no 
different to any other project. 
 

120 “The Committee asks the 
Scottish Government to outline 
how it will support delivery of the 
Bill’s proposals in relation to 
advice and lay representation 
and to report back to this 
Committee on an ongoing 
basis.” 

Scottish Government, SLAB and 
CoSLA are finalising a baseline 
paper which will set out the 
conclusions of previous work to 
identify the key weaknesses in 
the current arrangements for the 
delivery and funding of advice 
and consider the implications of 
developments since 2005.  
 
This will be followed by 
engagement with stakeholders to 
ensure that all relevant 
developments have been taken 
into account and that no radically 
different weaknesses have 
emerged in the last four or five 
years.  
 
This is intended to be carried out 
partly through the advice 
subgroup of the Debt Action 
Forum and Repossessions 
Group that has now  been 
reconvened as the Repossession 
Advice Group.  This has all the 
key national advice organisations 
like MAS, CAS, Shelter, Scottish 

 19



Association of Law Centres 
(SALC) and Consumer Focus 
Scotland on it, and will provide 
an excellent forum to consider 
what more needs to be done to 
address all the advice focussed 
recommendations in those two 
reports and whether further 
funding is required 
 

122 “At present 5% of cases are 
defended, but the consultation 
[on the Bill] said that the aim is 
to have 50%, which is a 
significant increase. Therefore 
our question is that whether the 
courts are gearing up for that.”8  

We are aware that lenders 
continue to be concerned about 
the possible impact, particularly 
in larger urban courts but, as the 
financial memorandum makes 
clear, we are adopting the worst 
case scenario in terms of the 
number of additional cases going 
to court.   
 
It should be noted that 50% 
defended is not a ‘target’, just the 
upper limit of what is anticipated 
Only 5% of cases are currently 
defended so allowing for a 
tenfold increase is being very 
cautious, particularly when 
anecdotal evidence from DCLG 
suggests about 20-30% of 
actions are defended in England 
and Wales. 
As the Minister of Housing and 
Communities stated in 
Parliament on 17 December “The 
clear point is that the Bill will 
make it much easier for people 
who want to defend their actions 
in court to do so, in terms of both 
court procedure and available 
resources.” 
 

123 “It is not clear to the Committee 
from the evidence whether the 
courts will have the resources to 
be able to cope with a 
significant increase in cases that 

The Scottish Court Service has 
indicated that the procedure 
proposed by the Bill is 
manageable both in terms of time 
and cost (paragraphs 86 to 93 of 

                                                 
8 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2505 
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are likely to be brought before 
them.” 

the financial memorandum). 
 
The Minister for Community 
Safety underlined at the Stage 1 
Debate that “we are satisfied that 
the courts will be able to cope 
with the additional burden.” 

127 Impact of the Bill on tenants 
 

“The Committee notes that the 
Repossessions Group made no 
recommendations in relation to 
the position of tenants under 
this legislation.”   

 
The Repossessions Group 
recognised that a particular 
problem might be experienced 
by tenants of landlords who 
have defaulted on their 
mortgage, where the landlord 
has rented out the property 
without informing the lender, in 
breach of the mortgage contract. 

 
The Group recommended that 
the problem be evaluated and 
potential solutions considered.  

 
The Scottish Government has 
been consulting on whether to 
strengthen protection for 
unauthorised tenants whose 
landlord is being repossessed.  
Such tenants are vulnerable to 
being made homeless with little 
notice, through no fault of their 
own, where their landlord fails to 
notify the lender of the tenancy 
and then gets into financial 
difficulties.  
 
 

128 “Fiona Hoyle of the Finance and 
Leasing Association gave some 
initial reactions to the 
consultation but ultimately, was 
concerned that “this was a big 
subject for a one month 
consultation.” 9 ” 

A four week consultation period 
was necessary to provide an 
option for amendment at stage 
2.   
 
 

132 “The Committee looks forward 
to the outcome of the 
consultation and to hearing from 

In the light of responses to this 
consultation exercise, which 
showed no clear consensus on 

                                                 
9 Scottish Parliament Local Government and Communities Committee. Official Report, 28 
October 2009, Col 2513 
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the Scottish Government how it 
intends to take forward those 
outcomes.” 

the way forward and in light of 
concerns expressed by several 
respondents that more time 
needed to be taken to get this 
complex issue correct, the 
Scottish Government has 
decided not to seek an 
amendment to the Home Owner 
and Debtor Protection (Scotland) 
Bill.  We will instead reconvene 
the Repossessions Group to 
consider this specific issue in 
more detail with a view to 
potentially taking a stage 2 
amendment to the Housing 
(Scotland) Bill.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 22



 
PART TWO 
 
137 Consultation 

“a number of concerns were 
raised with regard to 
consultation, particularly in 
relation to the appointment of the 
AiB in certificate of sequestration 
cases and the removal of two 
existing routes into bankruptcy.  

Blair Nimmo, of the Institute of 
Chartered Accountants in 
Scotland (ICAS), stated— 

“the measure was one of the 
issues that was not part of the 
DAF consultation at all – the first 
sign of it was when the bill was 
produced.”  

 
 
The Scottish Government 
acknowledges that some of the 
detail of the Bill was not 
specifically considered  by the 
Debt Action Forum when the 
certificated route provision was 
discussed.  These technical 
changes were developed in the 
drafting of the Bill.  
 
After consultation with 
stakeholders, the Scottish 
Government intends to introduce 
stage 2 amendments which will 
reinstate the failed trust deed 
route into bankruptcy and allow 
insolvency practitioners to be 
trustee in certificated cases.  This 
has been welcomed by 
stakeholders. 

139 “nowhere in the final report or the 
response from the Scottish 
Government is there mention of 
the appointment of the AiB as the 
trustee in certificate of 
sequestration cases nor is there 
mention of the removal of two 
existing routes into bankruptcy.” 

The Scottish Government 
acknowledges that some of the 
detail of the Bill was not 
specifically considered  by the 
Debt Action Forum when the 
certificated route provision was 
discussed.  These technical 
changes were developed in the 
drafting of the Bill.  
 
After consultation with 
stakeholders, the Scottish 
Government intends to introduce 
stage 2 amendments which will 
reinstate the failed trust deed 
route into bankruptcy and allow 
insolvency practitioners to be 
trustee in certificated cases.  This 
has been welcomed by 
stakeholders. 
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141 “there are significant concerns 
over the role of the AiB and the 
Committee believes that this 
should have been subject to 
consultation prior to the Bill being 
introduced.” 

The Accountant in Bankruptcy 
has acted as trustee in 
bankruptcies since 1993.  This 
role was introduced by statute in 
order to ensure that there would 
be a public office to administer 
insolvencies of low value estates 
which were not sufficient to pay 
an insolvency practitioner to act 
as trustee. Prior to AiB acting as 
trustee, insolvency practitioners 
were able to receive some funding 
from the public purse at 
considerable cost to the taxpayer 
(£27 million in 1993). Without AiB 
taking on this role those who are 
most in need of debt relief will not 
have access to bankruptcy. 
 
At no point during Debt Action 
Forum deliberations did any 
member question the role of the 
AiB.  
 

142 Accountant in Bankruptcy as 
trustee 

“The Committee has received a 
large number of submissions 
from insolvency practitioners who 
are opposed to the appointment 
of the AiB as trustee in certificate 
of sequestration cases. Many of 
the submissions state this would 
move a significant amount of 
business from the private sector 
to the public sector, resulting in 
redundancies in the private 
sector and that it would 
unnecessarily restrict the choice 
open to the debtor.  

 
 
 
The Scottish Government has 
continued to engage in dialogue 
with stakeholders, listening to 
their concerns and as a result 
intends to introduce stage 2 
amendments to allow insolvency 
practitioners to be trustee in 
certificated cases. 
 
We consider that a debtor who is 
unable to demonstrate apparent 
insolvency is likely to have limited 
means to contribute to the cost of 
administering their estate. 
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143 “some submissions claimed that 
they believed the provision 
contravened EU competition law 
and many questioned the 
capacity and skills of the AiB to 
carry out such work, given that 
the AiB has no staff qualified in 
insolvency.” 

The Scottish Government have 
scrutinised the Bill provisions and 
are content that these do not 
contravene EU competition law.  
 
Furthermore, the Bill would be 
outwith the Parliament’s 
legislative competence if it were 
incompatible with EC Law. 
 
Although insolvency practitioners 
must hold a relevant qualification, 
the majority of work within 
insolvency practitioners firms is 
done by non-qualified staff. 
 
We expect the majority of cases 
using the new certified route to 
require limited administration, 
however, where appropriate the 
AiB will make use of the in-depth 
technical knowledge and 
expertise of insolvency 
practitioners who are contracted 
under the Insolvency Services 
Contract to deal with specialist 
tasks.  For example, where a 
debtor has been trading.   
 

144 “ insolvency practitioners assert 
that there is nothing in the criteria 
for using the certificated route 
that requires the debtor to have 
low income.” 

The Scottish Government accepts 
that there is nothing in the criteria 
for using the certificated route 
which requires the debtor to have 
low income however, we would 
expect that debtors with 
significant disposable income or 
assets would be able to access 
bankruptcy through the apparent 
insolvency route as a creditor in 
those cases would normally 
pursue the debt. 

146 “ insolvency practitioners argue 
that their concern is the potential 
cost to the public purse.  

The Scottish Government would 
expect that the bulk of new cases 
coming through the certificated 
route would have little in the way 
of assets or disposable income 
and as such would be dealt with 
using a quasi administrative 
process akin to the current Low 
Income Low Asset (LILA) process.  
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This will minimise costs and 
where there are assets or 
disposable income, these will be 
realised in the same way as in any 
other bankruptcy. We accept that 
there will be some costs to the 
public purse for cases which 
contain little in the way of assets 
or disposable income but the 
route will provide debt relief for 
those who cannot currently 
access this.  We have also agreed 
to introduce an amendment to 
allow insolvency practitioners to 
be trustee in certificated cases 
and it is expected insolvency 
practitioners will only agree to 
take on certificated cases where 
there is disposable income and 
assets. 
 

147 “A paper produced by the AiB 
showed that the average cost of 
administering a protected trust 
deed (by an insolvency 
practitioner) was around £5,400. 
This cost is borne by the debtor. 
The average cost of 
administering a LILA case (by the 
AiB) was £125. It is unclear 
whether this is a gross or net 
cost to the public purse. The 
Committee notes that these two 
costs cannot be compared, 
…and that protected trust deeds 
involve much more work and 
many cases will be much more 
complicated  

The Scottish Government are 
confident that the costs provided 
to the Committee are accurate 
based on the processes used by 
the Accountant in Bankruptcy 
when administering these 
bankruptcy cases. 
 
The £125 cost of LILA is a gross 
cost per case and offset by (a) the 
£100 application fee and (b) and 
contributions realised.  LILA was 
introduced on the basis that it 
would be broadly cost-neutral for 
the public purse. 
 

150 “evidence from insolvency 
practitioners who believe the 
figure of 500 cases to be a 
significant under-estimation, 
arguing that the last time a new 
procedure was introduced (the 
LILA route), it was estimated that 
there would be 2500 cases, but 
instead there were over 9000. 
This was disputed by the AiB 
who said they had estimated 
7,500 applications and the 

The Scottish Government 
considers that approximately 500 
debtors per year will use the 
certificated route.   This is based 
on people who have applied for 
and been refused an award of 
bankruptcy due to them not 
meeting the current criteria.  This 
approximate figure was 
determined in conjunction with 
the money advice sector, who 
handle cases for debtors who 
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number in 2008-09 had been 
9,417 (which is still an increase 
of 25% on the original estimate).” 

cannot access bankruptcy 
through the routes currently 
available. 
 
There may be some debtors who 
choose to use the certificated 
route instead of an alternative 
route.  However, these are not 
additional cases and will not 
impact on the total number of 
bankruptcies awarded. 
 
The consequences of bankruptcy 
are serious and we do not 
consider that anyone would 
choose to make themselves 
bankrupt except as a last resort, 
provided that they have had 
proper advice. 
 
In defence of evidence provided to 
the Committee which stated that 
the Accountant in Bankruptcy had 
indicated that there would only be 
2000 LILA applications in the 
period 2008/09 we have 
documentary proof that this was 
never stated.  In the 
supplementary financial 
memorandum to the Bankruptcy 
and Diligence (Scotland) Act 2006, 
we anticipated commencement in 
December 2007. At that time we 
expected 5,625 LILAs in 2007/08, 
7,500 in 08/09 and 3,750 in 09/10. 
We expected total sequestration 
to rise to 16,000 in 09/10. 
 
The number of actual LILA awards 
made in 2008/09 was 9,417, this 
represents an increase of 26% on 
the anticipated number of 7,500.  
This would suggest that the 
majority of people who were 
previously unable to access 
bankruptcy can now apply 
through the LILA route. 
 
The AiB Annual Report for 2008/09 
reported that 383 debtor 
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applications were refused an 
award of bankruptcy.  These were 
debtors who wanted to make 
themselves bankrupt but did not 
satisfy any of the current criteria. 
The 500 additional debtors using 
the certificate for sequestration 
route are based on this figure plus 
we have anticipated an additional 
increase of 26%. 
 
Our experience with LILA has 
shown that some debtors who 
would have been able to apply for 
bankruptcy using other routes are 
using the LILA route.  We expect 
that a similar outcome will occur 
for the new certificated route. It is 
our opinion that the introduction 
of the stage 2 amendment 
allowing insolvency practitioners 
to become trustee in certificated 
cases will lead to an increase in 
certificated case numbers raising 
them above the 500 estimated.  
This will be due to simplicity of 
the new process.  However overall 
bankruptcy numbers should only 
increase by 500 as the number of 
debtors applying by other routes 
falls commensurately.  There will 
be no added financial impact on 
the public purse from any of these 
additional cases who would have 
had access to bankruptcy through 
another route. 
 
In the stage 1 debate reference 
was made to figures for LILA 
given by the previous Accountant 
in Bankruptcy, Gillian Thompson 
in 2008.  We accept that in Gillian 
Thompson’s letter in the Herald 
dated 27 February 2008 she uses 
the figure of 5,000 bankruptcies 
through the LILA route expected 
for 2008/09, confirming that these 
were for those “waiting in the 
wings”, that is an additional 5,000 
bankruptcies on top of the 
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bankruptcies which were already 
anticipated for the year.  These 
5,000 cases were estimated after 
consultation with a wide range of 
stakeholders including ICAS, 
Citizens Advice Scotland and 
Money Advice Scotland and 
furthermore was the figure 
suggested by R3 council member 
for Scotland.    
 
The scaremongering comment 
was in response to the R3 
member’s expressed concerns 
over AiB’s ability to cope with the 
extra bankruptcies facilitated by 
the LILA route.  These concerns 
have been proven unfounded. 

152 “it is not clear what is likely to be 
involved in this new work and 
how this compares to the work 
currently undertaken by the AiB” 

The Scottish Government expects 
that the bulk of new cases coming 
through the certificated route 
would have little in the way of 
assets or income and as such 
would be dealt with using a quasi 
administrative process akin to the 
current Low Income Low Asset 
(LILA) process.  This will keep 
costs low and where there are 
assets, or disposable income, this 
will be realised in the same way as 
any other bankruptcy.  
 
Where appropriate the AiB will 
make use of the in depth technical 
knowledge and expertise of 
insolvency practitioners who are 
contracted under the Insolvency 
Services Contract to deal with 
specialist tasks.   
 
The AiB checks all debtor 
applications for bankruptcy, 
awarding bankruptcy if the criteria 
are met.  Where no insolvency 
practitioner has been nominated 
trustee AiB acts as trustee which 
results in 90% of bankruptcies 
being administered by the AiB.  Of 
the cases administered by AiB 
some, such as those coming in 
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through the LILA route require 
limited administrative processes.  
More complex cases are either 
administered by AiB or passed to 
insolvency practitioners to 
administer through the Insolvency 
Services Contract.  
 
The new route into bankruptcy is 
just that, a new route with 
different criteria in order to satisfy 
the conditions for entry.   The 
additional work identified for AiB 
due to this provision will be 
checking that the debtor meets 
the relevant criteria.  The cases 
themselves will be no more or 
less complex than those AiB deal 
with at present. 
 

154 The Committee therefore 
considers that the Scottish 
Government should provide 
further information on the work 
that will be required of the AiB 
under this new route into 
bankruptcy, how this compares 
with the volume and complexity 
of work that it currently 
undertakes and the basis on 
which it made its assumptions 
regarding the number and 
grading of the staff required.” 

AiB processed 12,681 debtor 
applications in 2008  and took on 
the administration of 13,285 new 
bankruptcies.  At 31 March 2009 
the AiB were managing a total of 
30,148 live bankruptcies.  We only 
anticipate 500 new cases and 
based on our current work 
processes and the modelling tool 
used to predict staffing, we have 
determined that one and half 
additional staff at the grades 
indicated in the Financial 
Memorandum will be sufficient 
based on our existing processes.  
These additional staff will 
supplement teams already set up 
within AiB and we are satisfied 
that there is sufficient resource 
within the Agency to allocate staff 
subject to peaks and troughs of 
demand. 
 
The new route into bankruptcy is 
just that, a new route with 
different criteria in order to satisfy 
the conditions for entry.   The 
additional work identified for AiB 
due to this provision will be 
checking that the debtor meets 
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the relevant criteria. 
 
Once awarded the administration 
of the case is no different to the 
work currently undertaken.   

155 Removal of the “failed protected 
trust deed” route 

“Insolvency practitioners claimed 
that removing this route will act to 
take even more business away 
from their sector, arguing that a 
debtor builds up a relationship 
with an insolvency practitioner 
which continues through the 
bankruptcy process if the trust 
deed fails  

The Scottish Government 
considered that the removal of the 
failed protected trust deed route 
into sequestration was a 
simplification of the process.  
With the availability of the 
certificate for sequestration, there 
was no need for this route into 
sequestration. However, after 
discussion with stakeholders and 
listening to their concerns, an 
amendment at stage 2 will be 
introduced to leave the current 
provision in place. 

158 “Given the concerns that have 
been raised over the potential 
impact on the insolvency sector 
and concerns regarding the 
capacity of the AiB, the 
Committee welcomes the 
Minister’s commitment to re-
examine the role of insolvency 
practitioners in such cases.” 

 

Following further meetings 
between Ministers and 
stakeholders, and listening to 
their concerns regarding section 
10 of the Bill, the Scottish 
Government intends to introduce 
stage 2 amendments to allow 
insolvency practitioners to be 
trustee in certificated cases, and 
to allow continuation of the failed 
protected trust deed route into 
bankruptcy  

159 Authorised persons 

“Rachel Grant, representing the 
Law Society of Scotland raised 
concerns over who would be 
designated an ‘authorised 
person’ and what qualifications 
would be required and whether 
they will be regulated or insured. 
She went on to ask “why not just 
use the insolvency practitioner 
profession” 

 
 
Regulations have been drafted 
which designate authorised 
persons as insolvency 
practitioners and certain money 
advisers. Work is ongoing with 
the money advice sector to 
establish which advisers would 
have this responsibility. 
 
Money advisers have 
considerable experience of 
working with those in debt, and 
sector representatives have 
expressed a desire to take on this 
role. This will allow debtors 
already working with money 
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advisers to obtain a certificate 
readily rather than being referred 
to an insolvency practitioner and 
having to explain and prove their 
circumstances again. 

161 “However, both MAS and CAS 
raised some concerns about how 
the provision will be 
implemented. CAS said that 
….“in particular, the legislation 
and guidance must be designed 
to ensure that money advisers’ 
impartiality is not called into 
question.”  

The Scottish Government will 
continue to engage with Money 
Advice Scotland and Citizens 
Advice Scotland, to ensure that 
legislation addresses these 
concerns.   

162 “Money Advice Scotland made 
the point that advisers would 
need to be properly trained and 
that while there were already 
advisers who could take on this 
work, more resources would be 
required to “build the network up 
to the required size.”  

The Scottish Government 
currently funds and will continue 
to provide funding and training 
through Scottish Legal Aid Board 
and Money Advice Training 
Resources Information and 
Consultancy Services (MATRICS).  

163 “The Committee notes that the 
advice sector is generally 
supportive of advisers being 
designated as an “authorised 
person”, but also notes that it has 
raised concerns over training and 
resources. The Committee 
therefore recommends that the 
Scottish Government respond to 
these concerns.” 

Scottish Government already 
commits to provide resources.  
The Scottish Government 
currently funds the Money Advice 
Training Resources Information 
and Consultancy Services 
(MATRICS) training for money 
advisers, and our intention is to 
build on the current role and 
experience of advisers in 
evaluating the options available to 
debtors in individual cases.  

168 Section 10(b)(i) – exclusion of 
creditors 

Concern was raised about the 
potential for this to lead to 
different creditors to be treated in 
different ways and about which 
creditors may seek to exclude 
themselves from trust deeds 

 
 
 
The Scottish Government 
acknowledges that the drafting of 
this provision is not as clear as it 
might have been.  The intention is 
that creditors will not be able to 
exclude themselves except by 
agreement with the grantor of the 
trust deed.   However, we will 
endeavour to ensure that the 
intention of this provision is made 
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clear and intend to examine this 
provision again.  
 

169 Maureen Leslie from the 
Insolvency Practitioners 
Association (IPA) commented 
that sub-prime lenders and 
“others who lend to people at the 
margins of society” would “seek 
to exclude themselves from 
every trust deed. Therefore, the 
bill may, in fact, disadvantage the 
people whom it tries to help.”83  

Creditors will not be able to 
exclude themselves except by 
agreement, prior to the granting of 
the trust deed.   

171 The Committee asks the 
Scottish Government for 
clarification on this provision and 
an explanation of how this is 
likely to work in practice and 
what types of creditors are likely 
to seek to exclude themselves.” 

The Scottish Government does 
not intend that the Bill 
should allow any creditor to 
self-exclude from a trust deed. 
The intention is that creditors will 
not be able to exclude themselves 
except by agreement with the 
grantor of the trust deed.    
 
However, we will endeavour to 
ensure that the intention of this 
provision is made clear and intend 
to examine this provision again  
 
We consider that this might be 
appropriate for a creditor who 
holds a security over an asset 
which has been excluded with the 
consent of the other creditors. 
 

174 

 

 

 

 

 

Section 10(b)(ii) – exclusion of 
the family home 

Consultation  

Many of the written submissions 
received from insolvency 
practitioners included a quote 
taken from the DAF’s final report 
which said at section 4.3— 

“Members accepted that the 

 
 
 
 

The DAF Report DID distinguish 
between its conclusions following 
two separate discussions on two 
separate agenda items and 
separate proposals with regard to 
the family home.    The two 
proposals were,  firstly the 
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whole subject of action against 
property was complicated and 
affected a lot of areas. They 
agreed that this paper raised a 
number of issues which should 
only be considered after a full 
public consultation.”  

 

proposal on the paper from 
George Gretton and John St Clair, 
which provided a policy proposal 
which would have entirely 
exempted the family home from 
bankruptcy, up to a certain value 
of equity.   This was described in 
the work of the committee as the 
‘Legislative Options paper’.      

This was separate from the 
proposal from the AIB that for the 
purposes of Trust Deeds, the 
family home could be excluded 
from the trust deed with creditor 
consent. 

The DAF report makes it clear that 
the former  was seen as a very 
radical proposal, and one which 
required much further work and 
discussion, and was therefore not 
something on which members of 
the group could agree.  Because 
of this, the proposal would not be 
something that would be 
contained within the legislation 
proposed to be brought forward 
urgently to address the problems 
brought about or exacerbated by 
the economic recession. 

The DAF report makes it clear that 
the latter was something which 
commanded a broad measure of 
support, though not unanimity. 
Only four DAF members did not 
agree with this proposal, with two 
wishing further information and a 
further one representative (British 
Bankers Association) agreeing 
that there may be instances where 
there would be a reason to 
exclude an asset.  Only ICAS 
thought the proposal 
unnecessary. 

The two work strands were 
separately discussed, and 
separately minuted and separately 
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reported on.    

This is all confirmed and made 
absolutely clear in the Policy 
Memorandum to the bill at 
paragraph 67. 

The Scottish Government accepts, 
however, that some 
misunderstanding arose following 
the publication of the report.   The 
Scottish Government points to the 
publication of the Policy 
Memorandum as providing the 
clarity on this issue, but accepts 
that confusion had arisen in some 
quarters, and it is seems that the 
terms of the Policy Memorandum 
were not universally taken on 
board.   

Section 10 will help considerably 
those people with no equity or 
value in their home.  It will allow 
debtors to exclude their homes, 
with the consent of creditors, from 
a trust deed giving them security 
without the threat of potentially 
losing their homes hanging over 
them for the duration of the trust 
deed.  Particularly at this time of 
economic uncertainly we need to 
maximise returns, particularly to 
small business, and not waste 
resources realising properties 
where there is no return for 
creditors as any available funds 
are absorbed in trustees fees.  
  
People need security.  Delaying 
this process could result in 
thousands of people losing their 
homes unnecessarily.  We have 
discussed Section 10 with some 
insolvency practitioners and with 
the Scottish Association of Law 
Centres.  We accept that 
confusion had risen in some 
quarters around Section 10 of the 
Bill but once an explanation was 
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given and the stakeholders 
understood the intentions of this 
provision they have largely 
indicated their support for the 
proposal.  Evidence received from 
Money Advice Scotland and 
others recognises that there is a 
need for Section 10, that people 
need to know at the beginning of 
the process that their home is 
safe.  We will continue to meet 
with ICAS and other stakeholders 
with a view to allaying their 
concerns. 

176 However, the DAF report 
considers the specific issue of 
the exemption of family homes 
from a protected trust deed 
earlier in its report and therefore, 
it could be argued that the quote 
from section 4.3 in the report 
does not necessarily refer to the 
provision in this Bill.” 

The Scottish Government agrees 
and acknowledges that there has 
been some confusion.  However 
the intention is clearly stated in 
the Policy Memorandum. 
 
Section 4.3 of the DAF report was 
not intended to refer to the 
exemption, with creditor consent, 
of the family home from trust 
deeds, rather to the more radical 
proposals contained in the 
‘Legislative Options’ paper. 
 
Section 4.3 of the report should be 
distinguished from the more 
limited proposal in relation to 
trust deeds which is referred to in 
section 3.3(a).  This is clear from 
the minutes of the meeting on 1 
April 2009. 
 
The DAF report at Section 3.3a 
shows that amendment of the 
existing legislation which allowed 
PTDs to exclude specified assets 
with consent of creditors was 
discussed and although it was not 
unanimously agreed it was 
considered to have broad enough 
support for the Scottish 
Government to take forward.  Only 
four DAF members did not agree 
with this proposal, with two 
wishing further information and a 
further one representative (British 
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Bankers Association) agreeing 
that there may be instances where 
there would be a reason to 
exclude an asset.  Only ICAS 
thought the proposal 
unnecessary. 
 

181 “What is apparent from the 
evidence is that there are 
significant differences of opinion 
as to what the provisions of the 
Bill are actually intended to 
implement. The Bill does not 
automatically exempt the family 
home from protected trust deeds, 
whereas the concerns raised by 
practitioners appear to be 
predicated on the notion that 
exemption can be considered in 
any circumstances. This 
difference of opinion not only 
affects the arguments over 
whether issues should be subject 
to further consultation but also 
issues such as whether the 
provisions of the Bill are 
potentially subject to abuse. As 
stated earlier in the report, the 
Committee believes that it would 
have been beneficial to the 
scrutiny process if this difference 
of opinion could have been aired 
and potentially resolved prior to 
the Bill being introduced.” 

 

The Scottish Government 
provided a clear statement in the 
Policy Memorandum on which of 
the issues discussed by Debt 
Action Forum (DAF) would be 
included in the current Bill and 
which ones would be subject to 
further consultation.  We 
recognise that there has been 
some confusion over the 
provisions in the Bill which has 
resulted in some submissions 
from stakeholders which 
misunderstand the effect of the 
Bill.  We consider that the 
Explanatory Notes and Policy 
Memorandum set out an adequate 
statement of the Bill’s provisions. 
Some of the submissions clearly 
responded to issues discussed by 
DAF rather than provisions in the 
Bill.  
 
The Scottish Government set out 
which of the issues discussed by 
DAF should be taken forward  in 
this Bill and which would be 
subject to further consultation.  
However, in hindsight we 
acknowledge that additional 
guidance could have been 
provided to ensure that 
stakeholders understood this. 

182 Potential abuse of the provision 

“A concern raised was that the 
provision to allow the exemption 
of the family home could be open 
to abuse. In its written 
submission, ICAS stated— 

“It is not difficult to imagine a 
situation in which an 

 
 
The Scottish Government 
considers it unlikely that creditors 
would agree to the protection of a 
trust deed where the exclusion of 
property would be unduly 
disadvantageous to their 
interests.  We also consider, that 
provided creditors are given clear 
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unscrupulous debtor buys an 
expensive property partly funded 
by unsecured debt whilst failing 
to pay his creditors in the full 
knowledge that the unsecured 
creditors will not be able to rely 
on the equity in the house 
towards settlement of the their 
claims. Although it is up to 
creditors for a trust deed to 
become protected we have 
concerns about possible abuse.”  

and accurate information about 
assets, their right to object to 
proposals is a sufficient 
safeguard against abuse. It should 
also be noted that all trust deeds 
create an opportunity for 
sequestration by any creditor 
because there is a five week 
period between formal notice of 
the trust deed and 
commencement of protection. 
 

186 “ there is nothing on the face of 
the Bill which acts to limit the 
protection given to homes where 
there is little equity.” 

 

The Scottish Government does 
not consider it appropriate for the 
Bill to prescribe a level of 
minimum equity.  This would limit 
the additional flexibility that this 
provision is intended to introduce.  
The British Bankers Association 
also made a valid point that each 
set of circumstances should be 
considered on a case by case 
basis.  We are also satisfied that 
creditor control is an effective 
mechanism to prevent the 
inappropriate exclusion of 
property.   We are, however, 
happy to commit to provide 
guidance on this point in the 
official Notes for Guidance for 
Trustees under Protected Trust 
Deeds. 

192 Balance of insolvency law 

“A further criticism of the 
proposal was that the Bill would 
potentially upset the balance of 
insolvency law, given that the Bill 
would allow the exemption of the 
family home in relation to 
protected trust deeds,  

 
 
The Scottish Government 
consider that a greater degree of 
flexibility is appropriate for a trust 
deed, which is essentially a 
consensual arrangement between 
the debtor and the majority of 
creditors.  There are already 
important differences between 
bankruptcy and protected trust 
deeds which reflect the fact that a 
trust deed is a less drastic debt 
solution.  For example, unlike 
bankruptcy, granting a trust deed 
does not prevent someone from 
serving as a police officer and is 
less likely to lead to the loss of a 
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bank account.  It is not intended 
to introduce a similar process for 
sequestration, rather we intend to 
consult on proposals that some 
value of equity in family homes 
should be excluded on a 
mandatory basis in both protected 
trust deeds and sequestrations. 

193 

 

 

 

 

 

 

 

 

 

 

”Rachel Grant from Brodies LLP, 
representing the Law Society of 
Scotland set out her concerns 
about this situation. …if creditors 
were going to accept debt 
forgiveness for someone who 
was not going to be 
sequestrated, they had to be 
satisfied that they would not be 
adversely affected. In essence, it 
was important that the same 
assets would be available to 
creditors in a sequestration as 
they would be in a trust deed, 
otherwise creditors would have 
an incentive to sequestrate the 
debtor rather than agree to the 
trust deed becoming protected. 

This argument seems to be based 
on a misunderstanding that 
Section 10 will remove homes 
from all trust deeds.  Creditors will 
retain control of the process and 
will not be disadvantaged so there 
will be no increased motivation to 
petition for bankruptcy. 
 
 

194 “if matrimonial homes should be 
excluded from protected trust 
deeds, it seems sensible to 
exclude them from sequestration 
as well. The proposal as it stands 
puts everything out of kilter.” 

This is not part of the current Bill 
but will be considered in light of 
consultation on other issues 
which were discussed by the Debt 
Action Forum. 

199 Sequestration 

“Linked to this is a concern that 
this provision could inadvertently 
lead to more people ending up in 
sequestration. 

 according to Maureen Leslie of 
the IPA the “only recourse that 
the individual would have would 
be to go into sequestration, 
which puts the family home at 
risk.”  

 
 
The supporting regulations will 
specify the process for trust 
deeds subject to Section 10.   The 
provisions will not allow debtors 
to exclude assets without 
creditors consent so we consider 
that these provisions are unlikely 
to affect creditors’ behaviour. 
 
It seems likely that each of these 
concerns spring from the 
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misunderstanding of the limited 
scope of Section 10, which only 
allows the exclusion of assets, 
where appropriate, with the 
consent of creditors.  Section 10 
will not automatically exclude 
family homes from trust deeds. 
 
The Scottish Government 
disagrees that Section 10 will lead 
to abuse, we do not therefore 
consider that the section will lead 
to an increase in sequestration. 

201 Requirement for change 
 
“Many of the written submissions 
from insolvency practitioners and 
oral evidence questioned 
whether the provisions of section 
10 were actually required on the 
basis that there was no evidence 
of a trustee forcibly evicting 
someone.  

 
Neither the Policy Memorandum 
nor the Financial Memorandum 
state that insolvency practitioners 
evict debtors, however, the family 
home is sold in a number of 
protected trust deed cases.  
Anxiety about what will happen to 
the home is a major source of 
concern and stress for debtors. 
 
The alternatives to dealing with 
family homes available to 
insolvency practitioners do not 
address the fundamental problem 
that the debtor’s equity is 
conveyed to the trust estate. 
Although trustees do make 
considerable efforts to avoid a 
forced sale the alternatives 
effectively reduce in many cases 
to moving the debt on, either to 
another person (when a family 
member buys out the debtor’s 
interest) or to the debtor (through 
remortgaging) 

205 Conclusion 

“On the one hand, the Committee 
has had views from insolvency 
practitioners and from 
organisations such as the Law 
Society of Scotland that there is 
the possibility of a number of 
unintended consequences, that 
further consultation is required 
and that the balance of 

 
 
The Independent Expert Group 
which scrutinised the Bill 
provisions has looked at and 
commented on both potential 
unintended consequences and the 
balance of insolvency law. In their 
opinion although not every 
consequence of new legislation 
can be foreseen, they were 
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insolvency law is being upset.” content that no major pitfalls had 
been identified in the provisions. 
They also stated that although 
further work should be conducted 
to consider the position of the 
family home in trust deeds, 
sequestrations and diligence, 
Section 10 of the Bill does work 
on its own and does not upset the 
balance of insolvency law.  

208 “Regardless of the validity of the 
arguments that have been made 
for and against [section 10] the 
fact that there is such a level of 
disagreement is a cause for 
concern. The Committee 
believes that the consultation 
process has been unsatisfactory 
in relation to Part 2 of the Bill and 
if it had been improved, then 
such a wide disparity of views on 
section 10 might not have 
arisen.” 

The Scottish Government 
acknowledges that there has been 
a level of disagreement over the 
effect of Section 10. We consider 
that these arguments responded 
to issues discussed by DAF rather 
than provisions in the Bill. The 
Scottish Government set out 
which of the issues discussed by 
DAF should be taken forward in 
this Bill and which would be 
subject to further consultation.  
However, in hindsight we 
acknowledge that additional 
guidance could have been 
provided to ensure that 
stakeholders understood this.  

209 “The Minister has committed to 
engage further with the 
insolvency sector and to consider 
amending the Bill at Stage 2 in 
light of further discussions and 
deliberations. A suggestion has 
also been made that examples 
are given to show how section 10 
is intended to work in practice. 
The Committee agrees that such 
discussions need to take place 
and recommends that the 
Minister report back on such 
discussions either prior to, or 
during the Stage 1 debate on the 
Bill. The Committee also agrees 
that illustrative examples should 
be provided.” 

The Scottish Government agrees 
that further engagement with the 
insolvency sector is required and 
confirms that this is ongoing. 
 
Some examples of how Section 10 
might work are included below: 
 
1. A debtor who has negative or 
very low equity in the family 
home.  What counts as low equity 
would vary with the size of debt, 
equity of £5,000 might be 
considered low in many cases but 
perhaps not in relation to a £6,000 
debt. 
 
2. The debtor has equity in their 
home but is unable to find 
reasonable alternative 
accommodation and the costs of a 
forced sale exceed the benefit to 
creditors. 
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3. The debtor has equity in their 
home but is able to propose a 
trust deed which will provide an 
equivalent benefit for creditors 
through additional contributions 
or a third party payment. 
 
Examples where the use of the 
provision is not appropriate: 
 
4. A debtor who lives alone and 
therefore does not occupy a 
family home. 
 
5. A debtor with significant equity 
in their home and no alternative 
proposal to make a reasonable 
equivalent return to creditors. 
 
The Scottish Government 
emphasise that these examples 
are intended to be illustrative of 
how the new provision might 
operate, but are not intended to 
remove the role of the insolvency 
practitioner in evaluating the 
specific circumstances of the 
debtor and the expectations of 
creditors. 
 
 

218 Section 12 – Abolition of certain 
requirements to advertise in the 
Edinburgh Gazette 

“The Bill makes no provision in 
relation to the advertising of trust 
deeds. However, it is the Scottish 
Government’s intention to amend 
the Protected Trust Deeds 
(Scotland) Regulations 2008 to 
remove the requirement to 
advertise in the Edinburgh 
Gazette  

 
 
 
 
This was something raised at the 
Debt Action Forum.  The Scottish 
Government agreed to look at it.  
No primary legislation would be 
required to make these changes. 

221 

 

“There is clearly a disagreement 
over costs.  

 

The Financial Memorandum 
accurately reflects the actual cost 
of advertising in the Edinburgh 
Gazette for the AiB.  The AiB is 
currently charged £26.44 to 
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 advertise in the Edinburgh 
Gazette (this charge is VAT 
inclusive). VAT is reclaimed by the 
AiB, however this saving is offset 
by the administration costs of 
preparing the adverts and 
submitting them to the Edinburgh 
Gazette which have not been 
included in the Financial 
Memorandum.  

225 While members of DAF agreed 
unanimously with the proposal 
laid out in section 12, credit 
agencies and HMSO raised a 
number of concerns 

The Scottish Government has 
arranged a number of meetings 
with HMSO and credit references 
agencies to discuss their 
concerns. 

226 Potential job loss 

“HMSO stated that “personal 
insolvency at present accounts 
for two thirds of the Edinburgh 
Gazette and reduction or 
termination of this facility will cost 
highly skilled Scottish jobs at the 
Gazette and printer 

The Scottish Government 
continues to work with both 
HMSO and TSO, however as a 
Government Agency the AiB has a 
responsibility to look for cost 
savings where possible, and at 
present information held on the 
Register of Insolvencies is being 
duplicated in the Gazette, with 
payment being made from the 
public purse for this duplication. 

229 Level of information 

“Credit agencies also raised 
concerns over whether the 
Register of Insolvencies will be 
able to provide all the information 
that is required. For example, 
Experian stated— 

“The prospect of using a single 
transactional search mechanism 
on the Insolvency Service 
website to identify if a consumer 
is the subject of either a 
sequestration order or a Trust 
Deed is impractical for the same 
reasons that a similar proposal in 
England in respect of bankruptcy 
data was later changed to allow 
credit reference agencies to 
purchase the data in bulk.”  

 
 
The Scottish Government accepts 
that in its current format the 
Register does not fully meet the 
needs of Edinburgh Gazette 
clients, however we have also 
made a commitment that the 
service given by access to the 
Register will be at least the 
equivalent of that which is 
currently received from the 
Gazette. With a view to 
establishing the needs of those 
who use the Gazette, and 
potentially reformatting how 
information will be displayed on 
the Register, including an 
enhanced search facility, officials 
have held discussions with major 
stakeholders, including Callcredit, 
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Equifax and Experian and will 
continue dialogue with these and 
other Gazette users to ensure the 
Register of Insolvencies fully 
meets the needs of all clients. 
 
The measure to remove certain 
requirements to advertise in the 
Edinburgh Gazette is to avoid 
duplication.  As a Government 
Agency, the AiB has a 
responsibility to look for cost 
savings where possible.  We have 
also made a commitment that the 
service given by access to the 
Register of Insolvencies will be at 
least the equivalent of that which 
is currently received from the 
Gazette, and users of the Gazette 
will be able to access this 
information free.  
 

230 “Call Credit asserted that the 
statement in the Bill’s Policy 
Memorandum that the purpose of 
the notice in the Edinburgh 
Gazette will be adequately met 
by the Register of Insolvencies is 
wrong and Equifax, echoing 
Experian, stated that notices of 
insolvency proceedings need to 
be made available via a bulk feed 
online and that this should be in 
place before the abolition of the 
requirement to advertise in the 
Edinburgh Gazette. Equifax does 
go on to say that it recognises 
“that the current system presents 
an antiquated method of collating 
data.” 

The Scottish Government accepts 
that in its current format the 
Register does not fully meet the 
needs of Edinburgh Gazette 
clients, however we have also 
made a commitment that the 
service given by access to the 
Register will be at least the 
equivalent of that which is 
currently received from the 
Gazette. With a view to 
establishing the needs of those 
who use the Gazette, and 
potentially reformatting how 
information will be displayed on 
the Register, including an 
enhanced search facility, officials 
have held discussions with major 
stakeholders, including Callcredit, 
Equifax and Experian and will 
continue dialogue with these and 
other Gazette users to ensure the 
Register of Insolvencies fully 
meets the needs of all clients. 
 
The measure to remove certain 
requirements to advertise in the 
Edinburgh Gazette is to avoid 
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duplication.  As a Government 
Agency, the AiB has a 
responsibility to look for cost 
savings where possible.  We have 
also made a commitment that the 
service given by access to the 
Register of Insolvencies will be at 
least the equivalent of that which 
is currently received from the 
Gazette. It is our intention that 
access to the RoI will be free. 
Should a user however require a 
tailored data feed it is intended 
that a charge will be made for this 
service? 
 

234 The Committee therefore 
recommends that the Scottish 
Government enters into 
discussions with the Edinburgh 
Gazette and that further 
information regarding the costs is 
provided as soon as possible.” 

Ministers and officials of the 
Scottish Government have already 
met with representatives from The 
Stationery Office and HMSO and 
have committed to ongoing 
discussion.  Further information 
on the disputed costs is detailed 
above in the response to para 221. 

235 “The Committee remains 
concerned over whether the 
Register of Insolvencies will be 
able to provide the necessary 
information at the point when it is 
intended that there will no longer 
be advertisements in the 
Edinburgh Gazette. The 
Committee therefore 
recommends that the Scottish 
Government provides further 
information on the precise work 
that will be undertaken, and the 
timescale of such work, to ensure 
the Register of Insolvencies fully 
meets the needs of all clients.” 

The Scottish Government accepts 
that in its current format the 
Register does not fully meet the 
needs of Edinburgh Gazette 
clients.   However, it was always 
our intention to develop the 
Register to provide an enhanced 
service and we have made a 
commitment that the service given 
by access to the register will be at 
least the equivalent of that which 
is currently received from the 
Gazette.  In order to ensure the 
information provided meets the 
requirements of those who use 
the Gazette, and reformatting how 
information will be displayed on 
the Register, including an 
enhanced search facility, officials 
have held discussions with major 
stakeholders, including Callcredit, 
Equifax and Experian and will 
continue dialogue with these and 
other Gazette users to ensure the 
Register of Insolvencies fully 
meets the needs of all clients. 
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On 5 January 2010 the major 
credit reference agencies 
indicated their requirements with 
regard to receiving data from the 
Register to Accountant in 
Bankruptcy.  AiB have examined 
these and are confident that they 
will be able to deliver the data in 
the requested format. 
  
We anticipate that the necessary 
changes to the Register could be 
completed by October 2010.  
Section 12 of the Bill will not be 
commenced until the necessary 
changes have been made. 

 
 
FINANCIAL MEMORANDUM 
 
237 The Finance Committee also 

raised questions over why a 
Regulatory Impact Assessment 
(RIA) had not been prepared. 
Officials said there had been no 
time to prepare an RIA and while 
the Finance Committee noted 
these comments, it also stated 
that it recognised the concerns 
of those stakeholders who felt 
they were not properly consulted 

The absence of a formal 
Regulatory Impact Assessment 
does not mean that there was no 
attempt to gauge the costs and 
benefits, and wider impact of the 
proposals. The Scottish 
Government adopted an approach 
through the Debt Action Forum 
and the Repossessions Group 
which took full account of the 
impact upon stakeholders and 
allowed for a timeous and 
measured response to the 
deteriorating economic situation. 
 
In terms of part 1 the proposals for 
compliance with pre-action 
requirements will mirror the pre-
action protocol requirements in 
England, which CML indicate is in 
practice applied across the UK, so 
should have no additional impact 
for most lenders.  Any additional 
costs for lenders will tend to be 
passed onto borrowers in 
additional charges. 
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238 However, the committee also 
recognised there were 
unresolved disputes. The 
Finance Committee concluded 
that it— 

“notes with concern the disputes 
which have arisen over the 
estimated cost implications 
contained in the Financial 
Memorandum, and draws these 
to the attention of the lead 
committee.”122

The Accountant in Bankruptcy has 
invested in a modelling tool that 
times processes for the purposes 
of management.  Using this tool 
AiB can measure the time involved 
in every task based on the grade of 
the member of staff and on the 
task.  AiB can project numbers to 
work out costs, which is how it 
works out what its budget from the 
Scottish Government, needs to be.  
By using that tool, AiB can project 
how many cases it would 
administer in-house and how many 
it would put out under its 
Insolvency Services Contract if the 
fees were to increase or if the 
number of applications were down.  
In that way, AiB can ensure that its 
costings are as accurate as 
possible. 

239 The report goes on to say that 
the committee believes “that the 
failure to undertake the normal 
consultation process in respect 
of Part 2 of the Bill is 
unacceptable.”123

The Scottish Government 
specifically convened the Debt 
Action Forum (DAF) to consider 
areas where it would be possible 
to secure Parliamentary support 
for an abbreviated process which 
would deliver a rapid response to 
the current economic situation. 
DAF members understood this.  
 
 

240 The Committee recognises that 
the concerns highlighted by the 
Finance Committee are very 
similar to the concerns that have 
been raised with this Committee 
in terms of the policy content of 
the Bill. The Committee 
recommends that the Scottish 
Government enters into a 
dialogue with those stakeholders 
who remain concerned over the 
financial assumptions (notably 
the Edinburgh Gazette and 
insolvency practitioners) if it has 
not already done so and report 
back to this Committee as soon 
as possible and certainly prior to 

Ministers and Officials have 
already met with representatives 
from HMSO who have 
responsibility for publishing the 
Edinburgh Gazette and have 
another meeting arranged in early 
February.  Meetings have also 
been held with insolvency 
practitioners. 
 
Nothing has come out of these 
meetings to indicate a change to 
the financial assumptions made in 
the Bill. 
 
We will continue to meet and 
correspond with stakeholders in 
order to work towards achieving 
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Stage 2. 

 

workable solutions and to allaying 
concerns. 

 
 
SUBORDINATE LEGISLATION 
 
243 “The Subordinate Legislation 

Committee raised a number of 
concerns regarding the Bill’s 
delegated powers, notably in 
relation to pre-action 
requirements which are detailed 
earlier in this report.” 

As indicated above, and as those 
giving evidence to the Committee 
acknowledged, it is vital to retain 
some flexibility through use of 
subordinate legislation to amend 
the pre-action requirements.  
 
It is not our intention that the 
power would be used to make 
sweeping changes, but some 
flexibility to adjust in line with 
changes in the wider regulatory 
landscape is necessary. 
 
We are considering the SLC’s 
comments and recommendations 
and will provide the SLC with a 
fuller response by Stage 2, as 
requested.  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 48



CONCLUSION 
 
248 “With regard to Part 1 of the Bill, 

the Committee notes that the 
number of repossessions 
continue to rise, although not at 
the rate first predicted.  It also 
notes that while there are some 
concerns over the detail, there is 
support for the general principles 
of that Part of the Bill.” 

 

The Scottish Government 
welcomes the support of the 
Committee for the general 
principles of Part 1.  The Scottish 
Government is continuing to 
discuss any concerns with 
stakeholders to ensure we get the 
Bill into the best possible shape.  
 
We commit to taking stage 2 
amendments where they would 
improve the Bill.   
 

253 “The Committee believes there 
are still a number of outstanding 
issues particularly with regard to 
Part 2 of the Bill and that these 
must be resolved as soon as 
possible.  With that caveat in 
relation to Part 2 of the Bill, the 
Committee recommends that the 
general principles of the Bill be 
agreed to.” 

The Scottish Government is 
committed to continue to work 
with all stakeholders to resolve 
any outstanding issues with 
regard to Part 2 of the Bill.  
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PROJECTS BY SHERIFFDOM   Annex A 
 
Key to table 
Grant funded provision 
Board funded provision –  

“In-court advice project” refers to pre-existing projects, the funding for 
which transferred from the Scottish Government to the Board in April 
2009 

Relevant provision funded by other organisations (of which we are aware) 

Sheriff courts Lay coverage Solicitor coverage 

   

Grampian, Highlands & Islands sheriffdom: 

Aberdeen In-court advice project Directly employed solicitors 

Banff  

Peterhead  

Stonehaven  

Aberdeenshire Access to 
Information, Legal Advice and 
Representation for Black and 
Minority Ethnic communities 

Directly employed solicitors 

Elgin Moray Citizens Advice Bureau: 
House Work project 

Directly employed solicitors 

Dingwall  Directly employed solicitors 

Dornoch Ross and Cromarty CAB: Mid 
Highland Homelessness and 
Housing Project 

Directly employed solicitors 

Fort William   Directly employed solicitors 

Inverness  Directly employed solicitors 

Portree  Directly employed solicitors 

Tain Ross and Cromarty CAB: Mid 
Highland Homelessness and 
Housing Project 

Directly employed solicitors 

Wick  Directly employed solicitors 

Kirkwall Orkney CAB: Orkney In-Court 
Advice Project 

Directly employed solicitors 

Lerwick  Directly employed solicitors 

Lochmaddy Western Isles CAS Court 
Services Project 

Directly employed solicitors 

Stornoway Western Isles CAS Court 
Services Project 

Directly employed solicitors 
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Sheriff courts Lay coverage Solicitor coverage 

 

Tayside, Central & Fife sheriffdom: 

Arbroath Perth CAB: Tayside Accessible 
Advice Project 

Shelter Tayside Housing Law 
and Debt Advice Project 

Shelter Tayside Housing Law and 
Debt Advice Project 

Forfar Perth CAB: Tayside Accessible 
Advice Project 

 

Dundee Perth CAB: Tayside Accessible 
Advice Project 

Shelter Tayside Housing Law 
and Debt Advice Project 

In-court advice project 

Shelter Tayside Housing Law and 
Debt Advice Project 

In-court advice project 

Perth Perth CAB: Tayside Accessible 
Advice Project 

Shelter Tayside Housing Law 
and Debt Advice Project 

Shelter Tayside Housing Law and 
Debt Advice Project 

Cupar 

Dunfermline 

Kirkcaldy 

Fife Partnership of Legal and Advice Agencies 

Alloa 

Falkirk 

Stirling 

Shelter Tayside Housing Law and Debt Advice Project 

 

Lothian & Borders sheriffdom: 

Edinburgh In-court advice project Directly employed solicitors 

Haddington Haddington In-Court Advice 
Project 

Directly employed solicitors 

Linlithgow West Lothian Court Advice Directly employed solicitors 

 51



Sheriff courts Lay coverage Solicitor coverage 
Project 

Duns  Shelter Borders Housing Law 
Project 

Jedburgh  Shelter Borders Housing Law 
Project 

Peebles  Shelter Borders Housing Law 
Project 

Selkirk  Shelter Borders Housing Law 
Project 

 

Glasgow & Strathkelvin sheriffdom: 

Glasgow 1 In court advice funded by 
Glasgow Council 

Castlemilk Law and Money Advice 
centre: Housing, Debt and 
Employment Project;  

DLMAC: Glasgow and Dumbarton 
Court Representation Unit;  

In court advice funded by Glasgow 
Council 

Govan Law Centre: Mortgage 
Rescue Service1

 

North Strathclyde sheriffdom: 

Campbeltown  Directly employed solicitors 

Dunoon  Directly employed solicitors 

Oban  Directly employed solicitors 

Rothesay  Directly employed solicitors 

Dumbarton  Glasgow and Dumbarton Court 
Representation Unit 

Paisley  In-court advice project 

Govan Law Centre: Mortgage 
Rescue Service 

Greenock  LSA in-court advice service 

 

South Strathclyde, Dumfries & Galloway sheriffdom: 

Airdrie In-court advice project Airdrie CAB: Community Legal 
Services Law Centre 
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Sheriff courts Lay coverage Solicitor coverage 

Hamilton In-court advice project Govan Law Centre: Mortgage 
Rescue Service 

Lanark  Govan Law Centre: Mortgage 
Rescue Service 

Kilmarnock 2 Community Housing Advocacy 
Project: Ayrshire Homelessness 
and Prevention services  

In-court advice project 

Community Housing Advocacy 
Project: Ayrshire Homelessness 
and Prevention services 

Ayr Community Housing Advocacy Project: Ayrshire Homelessness and 
Prevention services 

Dumfries  

Kirkcudbright  

Stranraer 

Dumfries and Galloway CAS: 
Dumfries & Galloway In-Court 
and Mediation Project  

 
1.  Glasgow sheriff court also covers parts of East Dunbartonshire and South 
Lanarkshire. 
 
2.  Kilmarnock sheriff court is part of North Strathclyde sheriffdom. 
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