
 
 

SUPPLEMENTARY SUBMISSION FROM GOVAN LAW CENTRE 
 
1. I have had an opportunity to consider the evidence which you gave to the Local 

Government and Communities Committee last week, and would like to clarify two 
important points raised by you in the context of Govan Law Centre’s written evidence.   

 
2. My comments are made in the spirit of seeking to assist both you and the Local 

Government and Communities Committee in its Stage 1 inquiry on the Home Owner 
and Debtor Protection (Scotland) Bill (‘the Bill’). 

 
i) Scope to amend the Mortgage Rights (Scotland) Act 2001 – col. 2609, Official Report. 
 
3. You had suggested Govan Law Centre’s proposal to amend the Mortgage Rights 

(Scotland) Act 2001 (‘the MRA) arose from my having been heavily involved in the 
drafting of that Act.  While I and other law centre colleagues in Glasgow campaigned 
for the MRA, I had no hand in its drafting. 

 
4. The reason we had suggested the MRA should be amended was purely from the best 

parliamentary drafting stance.   We have already made our position clear that sections 
2, 3 and 4 of the Bill as presently drafted do not deliver the policy objectives of the 
Scottish Government – the details of which are set forth in our written submission to 
the Committee, which need not be repeated here.1 

 
5. Furthermore, the present drafting of section 2, 3 and 4 of the Bill appears 

unnecessarily repetitive and clumsy.  Instead of lots of various amendments to the 
1970 and 1894 Acts, and the need for statutory instruments, the principal 
recommendations of your Repossessions Sub-Group could be achieved by a short and 
precise amendment to the MRA.  The suggested draft amendment below could easily 
replace sections 2, 3 and 4 of the Bill as drafted: 

 
6. After section 2 of the Mortgage Rights (Scotland) Act 2001 (asp 11) insert the 

following: 
 

Protection of home owners  

2A  (1) Where a creditor in a standard security over an interest in land used to any 
extent for residential purposes makes an application to the court under – 

(a)  section 24 (application to court for remedies on default) of the 1970 Act, 
or 

(b)  section 5 (power to eject proprietor in personal occupancy) of the 1894 
Act, the court must grant that application only where it considers it 
reasonable in all the circumstances to do so having regard to the matters 
in section 2(2), and where the court is satisfied that the creditor has 
reasonably complied with the Financial Services Authority’s rules for 
dealing with mortgage arrears and repossessions. 

 
ii) For the purpose of this section –  



‘Financial Services Authority’ and ‘FSA’ means the body defined in section 1 of the 
Financial Services and Markets Act 2000 (c.8) (in this Act referred to as the “2000 
Act”), and 

‘rules for dealing with mortgage arrears and repossessions’ means the current rules 
made by the FSA concerning mortgage arrears and repossession under the 2000 
Act, and includes the Mortgages Code of Business Sourcebook (MCOB) and its 
successors. 

7. This proposed draft amendment would deliver the stated policy intentions of the Bill, 
and has the advantage of being accessible to the public generally.  In other words, a 
member of the public could easily look at the MRA and see precisely what legal rights 
he or she had.  The same could not be said for the Bill if passed.    

8. This is an important point for those homeowners who may be able to defend 
themselves, or may be able to defend themselves with the help of family or friends.  
Govan Law Centre believes we should always strive to make the law as accessible 
and straight-forward as possible.   

9. Upon reflection, we agree with you that it would not be helpful to lose, or delay, the 
present legislative window for the general principles of Part 1 of the Bill.  However, it 
would be relatively straight-forward to delete Part 1 of the Bill in favour of some concise 
and powerful amendments to the MRA.   

 
iii) Pre-action requirements or protocols – col. 2615, Official Report 
 
10. In the context of discussing whether it would have been easier to have used the FSA’s 

rules on mortgage arrears and repossession as the basis of the Bill’s pre-action 
requirements you stated that ‘I am not sure that Govan Law Centre is necessarily 
totally au fait with the work that is being done by the FSA’.   

 
11. I had the great privilege of being appointed by the Board of the FSA to its Financial 

Services Consumer Panel earlier this year, and can confirm that I am very much aware 
of the excellent work that is being done as regards proposed improvements to the UK 
regulation of mortgages and the enforcement of mortgage arrears.   Which is why we 
found your evidence puzzling.   

 
12. For example, you have accepted that given the FSA’s MCOB applies across the UK, 

we already had ‘pre-action requirements’ operating within Scotland – with the only 
problem being that these were not enforceable in the Scottish courts.  Of course, that 
issue could be resolved quite easily by  ensuring that the courts in Scotland could only 
grant a repossession order where satisfied that lenders had complied with the FSA’s 
rules (as the above noted draft amendment makes provision for).  

 
13. In your evidence to the Committee you noted that it was important any Scottish pre-

action requirements could be easily adjusted to reflect FSA rule changes – however, if 
the Bill made a direct link to the FSA’s rules the Scottish pre-action requirements would 
be automatically updated without the need for ongoing secondary Scottish legislation. 

 
14. There is also an issue here as regards consistency of mortgage rules across the UK.  

For example, if one considers the Bankruptcy and Diligence etc., (Scotland) Act 2007 
this legislation has to some extent equalised the position of sequestration of debtors 
across the UK, no doubt for economic reasons and business efficacy etc.,  We can see 



no reason not to apply the FSA’s rules on mortgages and arrears uniformly across the 
UK by using these rules to form the basis of a Scottish pre-action requirement in 
repossession cases.  

 
15. In conclusion, it is fair to say that Scottish law centres defend more mortgage 

repossession court actions than any other voluntary sector body in Scotland.  We have 
a particular insight into complex legal issues and unintended legal consequences.  
Govan Law Centre very much welcomes the key policy aims of Part 1 of the Bill, and it 
is in that spirit that we make these comments.  

 
16. We have restricted our comments for the sake of brevity, but would be happy to assist 

with further aspects of the Bill if so advised.  
 
 
 
 
Mike Dailly 
Principal Solicitor 
Govan Law Centre 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
1 http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/HomeOwnerDebtorProtection/GovanLawCentre.pdf  
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