
COMMENTS FROM GEORGE GRETTON, MEMBER OF THE 
INDEPENDENT EXPERT GROUP 

 
I’ve read with interest the submissions to the Local Government and 
Communities Committee.  There are some valuable contributions here. I offer 
a few thoughts in response to some of the more salient themes raised by 
respondents. 
 
(1) Many respondents objected to section 10. I think that there may be some 
misunderstandings here. 
 

a) Some respondents seem to have thought that section 10 would allow 
the unilateral exclusion of the home from the trust deed. That is not the 
case. The debtor could propose the exclusion but the creditors could 
veto it. 

b) Section 10, far from being a radical measure, would merely bring Scots 
law into line with English law. The English equivalent of the trust deed, 
the individual voluntary arrangement, allows the home to be excluded, 
and, like section 10, allows the creditors to veto the exclusion. 

c) English law thus has a flexibility that our law currently lacks. Section 10 
would give our law a similar flexibility. 

d) Many respondents said that forced sales in trust deeds are rare. But in 
a trust deed the debtor is forbidden to keep the equity and so, as they 
used to say in the old war movies, “resistance is hopeless.” The low 
frequency of forced sales actually means very little. 

e) Some respondents thought that section 10 could be a rogue’s charter. 
Given the creditors’ right of veto that seems unlikely. I am not aware of 
any claims that the individual voluntary arrangement is a rogue’s 
charter. Moreover, those who are determined to put their assets 
beyond the reach of their creditors have other and more effective 
means at their disposal, such as asset-protection trusts.  

f) Some respondents argued that section 10 is technically unworkable, or 
inconsistent with the principles of Scots law. I would not agree. But I 
would suggest that it would be helpful if the Explanatory Notes or the 
Policy Memorandum could give some illustrative examples of how 
section 10 would work in practice.  

 
(2) Several respondents argued that (a) the position of the home in the 
context of trust deeds should not be considered in isolation from (b) the 
position of the home in sequestrations and (c) the position of the home in 
diligence. (Currently the diligence of “adjudication”, and prospectively the 
diligence of “land attachment”.) I am in partial agreement with this criticism. I 
think that in an ideal world all three aspects would have been taken together, 
and I hope that a more general review will follow in the near future. But 
nevertheless I think that section 10 works on its own and would be a desirable 
reform – even though a more general review is also needed.  
 
(3) There are complaints about the adequacy of the consultation process.  On 
this issue I express no view. 
 



(4) Another common complaint is that the new “certification” route into 
sequestration would always lead to the appointment of the AiB as trustee. On 
this issue I express no view. 
 
(5) Some respondents argued that if publication of notices in the Edinburgh 
Gazette ceases, the AiB should make available a “daily feed” system, i.e. the 
possibility of users obtaining information of all entries in the Register of 
Insolvencies made each day. At present, by contrast, data can be obtained 
only by keying in particular names. I found the argument persuasive, i.e. in my 
view abolition of the Gazette requirement should not happen unless and until 
the AiB can offer a daily feed. (But this point does not necessarily require any 
amendment to the Bill.) 
 
(6) Some respondents said that the Bill would have a negative impact on the 
availability of credit in Scotland. But the general tendency of the Bill is to bring 
Scots law nearer to English law and no one seems to be suggesting that there 
is a problem in England (except for the current problems due to market 
turbulence). 
 
Although I am in general support of the Bill I would not like to give the 
impression that I regard it as a perfect measure, either technically or in policy 
terms. As for policy, I will mention just one point, concerning section 10. My 
personal judgment on it would be “a step in the right direction, but not radical 
enough”. But of course I recognise that many others, including people for 
whom I have the very highest regard, would disagree with me. 
 
I should add that the views expressed here are not necessarily those of the 
Scottish Law Commission. 
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