
ADDITIONAL SUBMISSION FROM THE ACTION GROUP 
 
 
ADDITIONAL NOTES: WHEN AND HOW TO TENDER. 
 
THE USE OF TENDERING SHOULD DEVELOP FROM THE RIGHT CONTEXT. 
 
1. The pressures from the procurement regulations are not such that 
councils have no time to prepare the right context. There is discretion as to 
what and when to tender, therefore time to develop the right context and 
properly assess the risks and benefits of tendering. 
 
2. In fact, a Best Value council would have in place a programme of reviews 
that would identify services where tendering may be appropriate. 
 
3. Ideally, a full Commissioning Strategy should precede tendering, especially 
tendering of a large scale. 
 
4. Best Value and/or Commissioning Strategies should be objective and 
transparent about the costs and quality of all services, both in-house and 
externally purchased. They should identify a number of ways in which efficiencies 
can be made. They should be fair and reasonable towards all people who use 
services, rather than loading the “solutions” on to certain groups who have 
chosen, or need, to use the services of voluntary organisations. 
 
5. The right context would also be about people and their needs, not particular 
budget-types e.g. Supporting People, or arcane service-types e.g. “non-core 
visiting support”. 
 
6. The right context would also be one in which social care professionals had 
at least as much control as Procurement, Contracts, Finance, etc. 
 
7. The new government report on Commissioning and Personalisation 
appears to support this position. 
 
 
TENDERING IS NOT THE ONLY OPTION 
 
8. Both LDAS and CCPS make this point, so I won’t develop it, but 
negotiation, service re-design, self-directed support, lifetime contracts, etc all 
seem to offer alternatives. In particular, councils have a “duty to offer” Direct 
Payments and this option should be available well in advance of tender adverts. 
[The emerging evidence in Edinburgh is that most users will opt for a Direct 
Payment rather than have their provider determined by the council. But the Direct 
Payment team is under-resourced relative to the demand now placed on it by the 

 



re-tender. It is taking as long as 9-12 months for people to receive a Direct 
Payment.] 
 
9. As noted above, a Best Value council would have transparent methods for 
showing how it determined that the tendering of services to vulnerable adults was 
the best option, especially if it was primarily pursuing a financial agenda [as 
seems to be typical.] Many outside observers would think that there were other, 
less risky ways for councils to make efficiencies. 
 
10. A Best Value council would also be open and transparent about the costs of 
its in-house services, so that users, carers, relatives, advocates and voluntary 
sector providers could appreciate the range of like-for-like costs across all similar 
services. A little evidence has become available about this which indicates that 
the equivalent council services are around 50% more costly than the voluntary 
sector services put out to tender. [This point is picked up again below.] 
 
THE RIGHT SIZE AND TIMESCALE 
 
11. Generally, it is not controversial that a] new services be advertised by 
tender and b] this provides a fair and objective way of determining a provider. 
Increasingly, self-directed support will reduce the instances of this. 
 
12. It is self-evident that large re-tenders involving 100s of vulnerable adults 
[plus their relatives, advocates, etc], carried out over short timescales, will be 
seriously compromised in respect of communication, consultation and user-
choice. [The present Edinburgh re-tender of care and support services affects 
771 service-users. The council consulted with less than 5% of that number 
before the tender advert was placed.] 
 
13. There are significant costs, [plus time and effort] required to properly meet 
these basic requirements of communication, consultation and supporting choice 
in respect of people who have learning disabilities, communication difficulties, 
etc. Recent tendering exercises have not allowed for this. 
 
14. Procurement may argue that this is not a requirement of theirs, but it is of 
the social care regulatory framework.  
 
15. It is also therefore a requirement on registered care providers in respect of 
their present service-users. Councils that commence re-tenders of large scale in 
short timescales compromise the ability of registered providers to meet the 
national care standards. 
 
 
THE ORIGINATORS OF TENDERS MUST BE FULLY ACCOUNTABLE FOR 
THE RESULTS 
 

 



16. Politicians and officers in some well-documented cases have initiated 
tenders, for example by reverse e-auction [a process now discredited], without 
appearing to have properly assessed the likely results. 
 
17. Within the discretion that councils have about tendering there should be a 
more careful assessment of all the risks and impacts before going ahead. Simply 
identifying the potential savings to the Council’s budget is not enough. There is 
an impact on people who use services, their carers and relatives, the existing 
service-system, the workforce, both immediate and in the future.  
 
18. There are additional costs created elsewhere in the service-system which to 
date are not being identified. Providers regularly compete and devote 
management time to this. Large voluntary organisations have permanent “tender 
teams”. There are new costs within councils which are not measured e.g. 
procurement, contracts, monitoring, etc. 
 
19. At its simplest, competitive tendering drives a transfer of scarce resources 
from front-line service-delivery to backroom administration, both in councils and 
in the competing providers. In total, is this more “efficient”? 
 
20. It would seem likely that the additional work required for tendering to be 
consistent with the social care regulatory framework – communication, 
consultation, supporting choice, etc., would all add to the total costs. This would 
also eat into the supposed efficiency gains. 
 
21. The most obvious and predictable issues which councils have not assessed 
properly are the complications within service-transfers and especially TUPE. [It 
has been said to me by a legal expert in TUPE that councils, to date, have been 
“incredibly naïve”.] 
 
TENDERING TO IMPROVE QUALITY? 
 
22. I am not aware of any evidence that tendering of itself improves the quality 
of social care services. 
 
23. For there to be evidence, there would need to be a method that measured 
quality before a tender, then after, and could attribute change to the tender itself. 
 
24. Because there is an absence of method and evidence there can be no 
certainty that tendering improves quality; the lack of certainty leaves risk. As 
noted above, risk should be assessed before deciding to tender. Some work has 
been done on methods e.g. the “Procurement Quality Risk Assessment” in 
Edinburgh. [Regrettably, not used before the present Care and Support tender] 
25. There would be more likelihood that tendering improved quality if it was 
used in respect of services that were identified to be of low-quality. One available 
way to identify such services is through the published Care Commission grades. 

 



These are not yet comprehensive but the indications are, for example in the 
present Edinburgh tender, that the majority of services being tendered receive 
“very good” grades while some not in the tender score low. The likelihood of 
improving quality would therefore seem very low, while the risk to service-quality 
would be quite high. 
 
26. To date, tenders try to measure quality solely within the tender exercise 
itself; this “quality” cannot be tested or verified. Every gap between how a 
“winning” provider describes quality within a tender [essentially as intention] and 
how it actually delivers services one, two, three years ahead, is risk. 
 
LINKING THE SERVICE-SPECIFICATION TO COSTS AND PRICE 
 
27. There is a serious deficiency in practice around this. To illustrate, if a 
building requires 100 planks of wood each 10 metres long, then a builder hoping 
to cut costs and do the job with only 80 planks of the right length, or 100 at only 9 
metres, is guaranteed to get it wrong. The builder winning the contract has to 
price for the right materials in the right quantities. If not, usually, the buyer spots 
this [because goods, much more so than services, can have detailed, testable, 
technical specifications that link to costs.]  
 
28. It is much more difficult, but not impossible, for the purchasers of social care 
services to know the necessary capacity to deliver the specification and what it 
needs to cost. [The difficulty in doing this, compared to tendering for 
products/goods, adds to the risk in procuring social care services.] Obviously, 
this cannot be done at all if a method is used which drives down prices in a 
competitive bid below the level at which an adequate service is possible. 
 
29. There is little evidence that social care tenders link a detailed service-
specification to the prices submitted by providers in the way illustrated above. It 
is no surprise that contracts are won at prices which simply cannot deliver. There 
is, apparently, no bottom threshold to the price for care services apart from the 
impact of the National Minimum Wage. This is seen at its worst in reverse e-
auctions. 
 
30. Yet, as noted above, councils do know the true, like-for-like costs of 
delivering the same service in-house. This should mean that they understand the 
cost-mix; what it needs for an hour of service-delivery to actually be delivered, 
what it needs if staff are to have access to training, supervision, team meetings, 
admin time, etc., etc. [If councils do not know this then they are not competent to 
tender.] 
 
31. To put it differently, if it costs a council more than £20 per hour to deliver a 
service, how can adequate care be delivered for £11 - £12? On the one hand, it 
could mean that councils are grossly wasteful, and therefore unusual that this is 
not tackled before further “efficiencies” are squeezed by tendering from an 

 



already efficient voluntary sector. On the other hand, it could mean that adequate 
care cannot be delivered for £11 - £12; the cost-mix at that level does not carry 
the capacity to meet the specification. Why then do councils allow providers to 
deliver care at prices which inevitably lead to corner-cutting, cramming, cherry-
picking, and sadly much worse? In this respect, as noted above, councils and 
their officers have to be accountable. 
 
32. To date, councils have announced that they have carried out a “successful” 
tender immediately they have decided on the winners and losers. At that point, 
there can be no evidence as to whether the winners will actually deliver a good 
service. It may be that procurement professionals feel that the job is done at that 
point, but social care professionals must be concerned for the actual delivery and 
the actual experience of the vulnerable adults using the new services. 
 
 
MINIMISING FUTURE DISRUPTION 
 
33. The evidence continues to emerge that re-tendering social care services 
causes anxiety to users and carers and serious disruption to service-delivery. 
There are signs that the subsequent service-delivery is both low-cost and low-
quality. 
 
34. Councils that have been cautious about tendering have not yet committed 
their users and services to a permanent cycle of changes every time contracts 
end. 
 
35. Councils that have carried out large-scale re-tendering will have committed 
their services to vulnerable adults to go through this process, perhaps every 3 
years depending on the contract length, over and over again. It is difficult to 
discern any evidence that the long-term risks and benefits have been assessed. 
Without any such assessment, these decisions could be ill-judged, even 
reckless. 
 
36. Contract length can have a bearing on this. The guidance from the Scottish 
Procurement Directorate indicated some flexibility and also suggested “lifetime” 
contracts where appropriate. There will be many examples where the same 
voluntary organisation has been providing a service to an individual, 
uninterrupted, for many years. [In our case, we have done this for as long as 28 
years.] If it is established that people in these circumstances are satisfied with 
their existing providers it does seem almost perverse to include them in a re-
tender when alternatives to avoid this are available. [The present Edinburgh 
tender has not attempted to even identify these individual circumstances.] 
 
37. Councils typically refer to 3-year contracts as the norm for voluntary 
organisations. This need not be so. As an example, in Edinburgh, the council 
tendered for a provider to operate its new care homes for older people. The 

 



winner, a private company, was offered a 7-year contract with an option to 
extend for 3 years. At the other extreme, Stirling recently advertised a tender, for 
adults with complex needs, for 9 months, with a 3-month option. 
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