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Thank you for your letter of 25th June, I am grateful to the Committee for its consideration of
issues relating to the procurement of social care services and for its recommendations.
Local authorities have a duty to provide or procure social care services and to ensure that
resources are used in the most effective way to meet individuals' care needs. It is essential
that the procurement of social care delivers good quality services and achieves the right
outcomes for service users.

As the Committee acknowledges, this is a complex area and you note an awareness of the
difficult challenges faced by local authorities. As you are aware, the Scottish Government
produced initial guidance on social care procurement in August 20081 after extensive
consultation with stakeholders. It was distributed widely and published on the Scottish
Government website. The guidance provided advice on the circumstances in which
competitive tendering may be required and also set out scenarios where advertising and
competition may not be required. It underlined the need for contracting authorities to have a
strategy for the procurement of social care services which recognises the need to maintain
the quality and continuity of services and addresses the concerns of vulnerable service
users. It also provided advice on the use of e-auctions and contract duration.

However, we recognise the need for further guidance and have set in train a programme of
work to deliver this, which is outlined in greater detail below.

Your letter reflects the various complex and inter-related issues and covers a broad range of
specific suggestions and requests. For ease of reading I have structured my response in the
following sequence:

1. Updating you on the Ministerial Strategic Group and the wider issue of social care.
2. The process for delivering renewed guidance on social care procurement
3. Detailed responses to procurement based recommendations
4. Scrutiny and information sharing.

1 Scottish Procurement Policy Note 10/2008: http://www.scotland.qov.uk/Resource/Doc/116601 /006531 O.pdf
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1) Ministerial Strategic Group

The Scottish Government recognises that demographic pressures, and in particular the
projected growth in the number of older people; workforce issues; the need to continually
improve health and social care outcomes; and the increasing cost of institutional care mean
that our strategic objective is to shift the balance of care, which for older people means
optimising independence and wellbeing by enabling people to stay at home or in a homely
setting, with maximum independence, for as long as possible. We recognise the need to
support people to do as much for themselves as possible - through access to universal
services, through supporting unpaid carers and through a focus on re-ablement and
rehabilitation.

The Scottish Government is working with partners in local government and NHS Scotland to
agree what we need to do now to shape the future of health and social care. The Minister for
Public Health and Sport, Shona Robison, chairs a Ministerial Strategic Group for Health and
Community Care, whose members are senior local authority councillors and NHS Chairs.
The Group is sponsoring a major programme to reshape care for older people, which is at its
very early stages. The programme will cover 8 main topics, taking into account the views of a
wide range of stakeholders, patients, service users and service providers from around
Scotland:

a) Vision and engagement
b) Care at home
c) Care homes
d) Care pathways
e) Planning for ageing communities
f) Workforce
g) Healthy life expectancy
h) Demographics and funding

Out of the work of this programme it is our aspiration to develop practical ideas for change
that are sufficiently radical to meet the changing needs of Scotland's population, and are
also sustainable, scalable, deliverable and fair.

IRF and commissioning

The Minister for Public Health and Sport has recently written, with Councillor Ronnie McColl,
COSLA Spokesperson for Health and Wellbeing, to NHS Boards and their Local Authority
partners regarding implementation of the Integrated Resource Framework (IRF) for health
and adult social care. The IRF is being developed by the Scottish Government, NHS
Scotland and COSLA, through the National Shifting the Balance of Care Delivery Group, in
response to our shared strategic objective to shift the balance of care by working in a more
integrated way within the NHS and across health and social care. More effective integration
can inform better joint commissioning, and improve people's experience of services, and
enable better models of care to be provided without necessarily incurring additional cost. We
are now looking to establish a small number of test sites to take forward the IRF approach,
which will present an opportunity for clinicians, practitioners and managers to shape and test
new models of integrated care. By understanding what resources are available and ensuring
that those resources follow the patient to where they can add most value, we hope to
evidence a sustainable change in the quality of patient care and outcomes for service users
and carers.
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2) Programme of work by the Joint Improvement Team and Scottish Procurement
Directorate to develop good practice guidance.

The Joint Improvement Team and Scottish Government's Procurement Directorate are jointly
leading the preparation of guidance and good practice materials on the procurement of
social care services for publication in Autumn 2009.

A 'Good Practice in Social Care Procurement Reference Group' has been established, with
representation from a wide range of stakeholders including COSLA, service providers, local
authorities, regulators, service user groups and carers representatives, Scotland Excel and
various government departments. This Group will inform the development of the guidance
and will ensure that all perspectives on issues relating to social care procurement are taken
into account.

The Reference Group has agreed a programme of work which includes a number of visits to
particular local authority areas to meet local authority staff involved in the social care
procurement process, and separately to meet providers who provide services in that
authority area. These visits are designed to explore issues relating to social care
procurement, to identify good practice and to provide information on the critical areas on
which guidance is required. A survey requesting information on current practice in social
care procurement has been sent to each of the thirty-two local authorities and to a range of
service providers in both the voluntary and private sectors.

Discussions have also been held with the Learning Disability Alliance and the Princess Royal
Trust for Carers; a further meeting has been arranged with the Scottish Association for
Mental Health. The Joint Improvement Team and Scottish Procurement Directorate intend
to seek the views of service users and carers on the draft guidance and will consider how to
make the final guidance and other materials accessible to service users and carers.

As I have already noted above, our August 2008 guidance stated that authorities should
have a strategy for the procurement of social care services which recognises the need to
maintain the quality and continuity of services and addresses the concerns of vulnerable
service users and their relatives. The guidance in development will build on the 2008
guidance and will underline the need for authorities to adopt a strategic approach.

3) Answering the specific procurement questions posed by the Committee:

3.1 Will the Scottish Government consider amending current guidance to state that e-
auctions should not be used in the procurement of social care services?

As noted by the Committee, in our August 2008 guidance we urged local authorities to
exercise extreme caution when considering the appropriateness of an e-auction as part of
the evaluation process for social care contracts. The Committee has expressed concern that
the current guidance does not explicitly rule out e-auctions and has requested that we
amend our guidance to state that e-auctions should not be used in this context.

As explained above, we have established a Good Practice in Social Care Procurement
Reference Group, with representation from a wide range of stakeholders, to inform the
development of good practice guidance on social care procurement. I believe that any
further statement on the use of e-auctions in this context should form part of the good
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practice guidance now in development and should be endorsed by COSLA and other
stakeholders represented on the Reference Group.

I therefore intend to ask the Reference Group to consider the Committee's request in the
course of its programme of work.

3.2 Will the Scottish Government issue guidance to clarify when social care contracts
should be tendered and re-tendered?

Regulation 8(21) of the Public Contracts (Scotland) Regulations 2006 states that a
contracting authority must "if required by its general Community obligations, for the benefit of
any potential economic operator, ensure a degree of advertising and follow a procedure
leading to the award of the contract which is sufficient to enable open competition and meet
the requirements of the principles of equal treatment, non-discrimination and transparency".
The Regulations apply to the award of all contracts for social services, whether the contract
relates to a new service or the continuation of an existing service. In other words, the
Regulations do not distinguish between the tendering and re-tendering of a service. The
Committee is correct in its assessment that there has been an increase in the tendering and
re-tendering of social care services since the introduction of the 2006 Regulations. This is,
we believe, consistent with the requirements of the Regulations and Scottish Government
policy that, where a decision has been taken to outsource services, such services are
acquired by effective competition, including adequate publication of the contract opportunity,
unless there are convincing and justifiable reasons to the contrary.

It is the responsibility of individual contracting authorities to decide whether the principles of
equal treatment, non-discrimination and transparency require them to advertise and tender a
service2. The August 2008 guidance provided advice on the circumstances in which
competitive tendering may be required and also set out scenarios where advertising and
competition may not be required. However, it is not possible to provide definitive guidance
on whether a service should be tendered or re-tendered, as this will be dependant on the
particular circumstances of each case. I recognise that practice by local authorities across
Scotland varies. The current programme of work will seek to examine the reasons for this
variation and to identify and disseminate good practice.

3.3 Will the Scottish Government issue guidance on the appropriate terminology for use in
social care procurements?

The Committee has expressed concern about the inappropriate use of procurement
terminology such as "lots" to describe groups of individuals for whom services will be
provided and has requested that we issue guidance on the appropriate terminology for use in
social care procurements.

The term "lots" in a procurement context refers to the services and not those who use them.
Nonetheless, I agree that the use of such terminology may be misconstrued and should be
avoided wherever possible in relation to social care. Its use is sometimes unavoidable, for
example it is a standard term in the forms mandated by the European Commission for the
advertisement of contracts in the Official Journal of the European Union and for that reason

2 Our August 2008 guidance advised that this decision should be taken on a case-by-case basis, taking into
account: the subject matter of the contract; the estimated value of the contract; the specifics of the sector
concerned; and the geographic location of the place of performance.
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