
 

 
 
 
 

Duncan McNeil 
Convener to the Local Government  
and Communities Committee 
Room T3.40 
Scottish Parliament 
Edinburgh 
 
 

5 February 2009 
 
Dear Duncan, 
 

Control of Dogs (Scotland) Bill at Stage 1 
Member in Charge’s Response to Committee Recommendations 

 
I thought it might be useful, given the restriction on time in the Debating Chamber, to 
provide the Committee with my detailed response to the Committee’s 
recommendations prior to the Stage 1 Debate on 10 February. I am grateful to the 
Local Government and Communities Committee for its helpful and constructive 
Stage 1 Report on the Control of Dogs (Scotland) Bill. 
 
Training 
 
Para 42: The Committee accepts that in order to carry out their job effectively in 
light of the new legislation, authorised officers must be fully trained and experienced 
in handling and dealing with dogs. The Committee recommends therefore that 
appropriate training must be made available by local authorities for those officers 
who will take on new responsibilities under the Bill.  
 
The Bill specifies at section 1(7) that a local authority should be satisfied that 
an authorised officer should be skilled in the control of dogs and has the 
capacity to instruct and advise others in matters relating to the control of 
dogs.  I therefore agree with the Committee that local authorities should 
ensure appropriate training is provided for authorised officers.  
 
Para 43: The Committee notes the calls in evidence for authorised officers to 
have a minimum level of experience and relevant qualifications and it recommends 
that local authorities consider this when developing training strategies.  
 
I agree with the Committee’s recommendation. 
 
 
 
Corroboration 
 



 

Para 51: The Committee accepts that it would not be practicable for authorised 
officers to work in pairs to allow for evidence to be corroborated each time a DCN is 
served. It notes that corroboration is not required under civil proceedings in any 
event. 
 
Para 52: However, the Committee acknowledges that the validity of a DCN may 
be used as a defence in a criminal prosecution. It considers that this lends credence 
to the view put forward in evidence that a higher level of corroboration of the original 
incident and the circumstances that gave rise to the issuing of the DCN would be 
helpful. 
 
Para 53: In this regard, therefore, the Committee recommends that the Member 
in Charge should consider whether an amendment to the Bill is necessary for the 
sake of clarity. In this regard, it suggests that any amendment should expressly state 
that when a DCN has not been appealed within the appeal period, it is in effect final 
and its validity cannot then be challenged in a subsequent criminal prosecution.  
 
The Committee is viewing the validity of the notice in a broad sense to 
encompass the circumstances upon which the notice was served. In a 
subsequent criminal prosecution the offence is the breach of the notice, as 
opposed to failing to control a dog. In establishing that the offence of 
breaching the notice has been committed the circumstances leading to the 
service of the notice would not be relevant. The existence and service of the 
notice are, but these are procedural and incidental to the proof of the offence 
of breach of notice. 
 
If a notice is defective (for example, does not conform to the statutory 
requirements) then it would have no effect. In such cases it would be a defence 
(or there would be no case to answer) and the person would be acquitted of 
the charge. This would happen even if there was corroboration of the 
circumstances which led to serving of the notice as this would not cure the 
defect in the notice.  
 
It is similar to other situations where it is not considered necessary to 
criminalise the original behaviour but to enable effective enforcement it is 
considered necessary to provide a sanction for failure to comply with the 
original measure.   
 
For example, section 68(1) of the Antisocial Behaviour etc (Scotland) Act 2004 
enables a local authority to serve a notice on a landlord where tenants are 
engaging in antisocial behaviour. That notice requires the landlord to take 
such action to deal with the antisocial behaviour as may be specified in the 
notice (s.68(3)(b)). Failure to comply with the notice is an offence (section 
79(1)). In common with other enforcement provisions for breaches of 
administrative action, no provision is made in relation to proof of the original 
behaviour (as this is not an offence). In addition no special provision is made 
in relation to proof of the existence of the notice.  
 
Nor is there any special provision in relation to service of the notice (to 
establish that person was aware of the existence of the notice). That Act, and 
this Bill, rely on article 4 of Schedule 1 to the Interpretation Order which 
provides that where “serve” is used in an ASP (as in section 1(1)(a) of the Bill) 
this is deemed to be effected by “properly addressing, pre-paying and posting 
a letter containing the document and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered in the ordinary 



 

course of post”.  For these reasons I do not think that it is necessary to bring 
forward an amendment on this particular issue at Stage 2. 
 
 
Definitions  
 
Para 66: The Committee accepts that the Bill provides for a two part test to be 
satisfied before a dog is deemed to be out of control. However, the Committee 
acknowledges the concerns expressed by a number of witnesses about section 
1(3)(b) of the Bill, which seeks to define an out of control dog, and their calls for 
clarity in this regard. 
 
Para 67:  In this regard, the Committee notes concerns expressed that an 
authorised person is required to determine whether a dog has given rise to 
“reasonable alarm and apprehensiveness”. The Committee considers that this 
wording is too imprecise and has the potential to cause confusion and lead to a lack 
of consistency being applied in decisions by authorised officers. 
 
Para 68: The Committee is also concerned about the inclusion of the term “size 
and power” in this section. It considers that the term should be removed on the basis 
that a dog’s breed is only one factor that might affect its behaviour. The Committee 
believes that the reference undermines a key principle of the Bill which seeks to 
focus on the deed and not the breed of a dog. 
 
Para 69: The Committee invites the Member in Charge to give further 
consideration to these concerns and to consider whether amendments to section 
1(3)(b) would help to give clarity, especially to those who are required to implement 
the provisions.  
 
In response to the Committee’s concerns I have re-examined the definition of 
“out of control”. The alarm or apprehensive has to be reasonable. It is not 
subjective, and “will be viewed from an objective standpoint”. The Committee 
is also concerned that there will be a lack of consistency. I believe this is an 
issue that could be adequately dealt with through guidance to local authorities.  
 
I do think that a minor amendment to the provision might improve the clarity.  I 
intend to propose an amendment which provides that the “alarm” and 
“apprehensiveness” have to be reasonable and remove reasonable from the 
leading sentence of section 1(3)(b). While this would not alter the meaning I 
hope it will make it clearer that the complaint has to be “reasonable” and 
consequently from an objective standpoint. 
 
 
 
 
Monitoring DCNs and Failure to comply with a DCN 
 
Para 79: The Committee considers that a DCN which requires an owner to 
comply with a number of requirements could be costly and that this could have an 
impact especially on those with the least ability to pay. However, the Committee 
accepts that the Bill seeks to promote more responsible ownership of dogs and, 
therefore, supports the provisions in the Bill that relate to the consequences of a 
failure to comply with a DCN. 
 



 

Para 80: The Committee does recognise, however, the view expressed in 
evidence, that the cost of compliance with a DCN may result, at least initially, in an 
increase in the number of stray dogs but believes that this should reduce over time 
as general awareness about the responsibilities of keeping a dog increases.  
 
Looking at the figures provided by Strathclyde police they dealt with 
approximately 1500 stray dogs in 2008. I estimate that 36 DCNs will be served 
in the first year in each local authority area. It seems clear that only a small 
minority of dog owners would abandon their dogs because of the measures 
they must implement as a result of being served a DCN. I agree with the 
Committee’s conclusions and consider any increase would be marginal.   
 
Scottish Dog Control Database/register of disqualified owners 
 
Para 92: The Committee notes that, under the Bill, it is for the Scottish Government 
to decide whether it wishes to establish a national database which will collate data 
on the control of dogs in Scotland. However, in evidence the Scottish Government 
made it clear that it does not favour doing so. 
 
Para 93: The Committee notes that the Scottish Government is not convinced of the 
need for a national database on the basis that information is already collected and 
used locally. Nor is the Scottish Government convinced of the need to include the 
establishment of a national database in the Bill. 
 
Para 94: The Committee is not convinced of the merits of having a national 
database, especially given the likelihood of small numbers of DCNs being issued. 
However, it is attracted to the suggestion made in evidence to establish a register of 
disqualified owners where information on disqualified owners could be shared by 
local authorities, the police and others. In this regard, the Committee agrees with the 
Member in Charge that the Scottish Government should explore this possibility.  
 
Para 95: If a register of disqualified persons is established, the Committee 
recommends that its operation should be reviewed to assess its usefulness. The 
Committee therefore agrees that the Bill should retain the provision to establish a 
National Database if it is considered at a later stage that this would be of merit. 
 
I agree that this issue rests with the Scottish Government.  This is a wider 
policy question. As well as disqualification powers in this Bill, there are further 
disqualification powers in the 1991 Act relating to owning or keeping a dog. In 
addition consideration may also need to be given as to whether the register 
should include those who had been disqualified from keeping or having 
custody of animals under animal welfare legislation. However I do believe that 
if any register is to be compiled then there are merits in pursuing a national 
database.  The advantage of keeping a national database is that it would allow 
for the operation of the control measures in the Bill to be monitored and some 
cross authority comparisons to be drawn. 
 
 
Amendment of Dangerous Dogs Act 1991 
 
Para 107: The Committee acknowledges the views expressed in evidence that 
the Bill should have amended the Dangerous Dogs Act 1991 more significantly than 
is proposed, however, the Committee supports the Bill’s amendment of the 1991 Act 
which will make it an offence to allow a dog to be dangerously out of control 
anywhere (either in a public or a private place). 



 

 
Para 108: The Committee notes that police and local authority powers to seize 
such dogs also become applicable to all places, but it seeks further clarification from 
the Member in Charge on the general powers of access to private property that are 
available to the police and local authorities, and whether these raise any issues in 
relation to what the Bill seeks to do.  
 
The Bill does not extend the powers of local authorities to seize dogs in all 
places. The effect of paragraph 2(5)(b) of Schedule 1 to the Bill is to insert a 
new paragraph into section 5 of the 1991 Act which enables only the police to 
seize dangerously out of control dogs in all places. This power is not extended 
to local authorities.  
 
This power would be exercisable where, for example, the police are called to 
an incident and are invited on to the premises. Otherwise, to enter the 
premises they would be relying on the common law principle that where they 
are carrying out an arrest for a serious crime, or to quell a disturbance (as, 
arguably dealing with a dog which is dangerously out of control would be) they 
may be able to force entry into premises without warrant if refused admission.  
 
I have given further consideration to the position of the local authority and I 
am of the view that it is not proportionate to give a local authority powers of 
entry under the 1991 Act. For similar reasons I do not feel it appropriate to give 
them, or the police, any such powers where a dog is out of control (but not 
dangerous).  
 
Para 109: The Committee accepts that there may be some initial difficulties 
experienced by dog wardens as they seek to deal with out of control dogs on private 
property for the first time. As previously indicated, the Committee is concerned about 
the Bill’s definition of an out of control dog and is conscious that decisions to be 
taken by wardens in relation to whether a dog is out of control on private property 
may have to be handled even more sensitively. It repeats here its recommendation 
that the Member in Charge look again at the wording used in the Bill to define an out 
of control dog.   
 
Please refer to my earlier comments on paragraphs 66-69 of the Report.  
 
Para 110: The Committee considers that it is vital for dog wardens to gain 
experience of dealing with instances of out of control dogs on private property, and in 
this regard it recommends that local authorities provide suitable training.  
 
I note the Committee’s recommendation and strongly agree that it is for local 
authorities to take forward in their training strategy. 
 
 
Financial Memorandum 
 
Para 137: The Committee notes with concern, in light of the degree of uncertainty 
about the number of dangerous dogs in Scotland, that there is some uncertainty 
about the estimated costs of implementing the Bill as set out in the Financial 
Memorandum. It is concerned that the Scottish Government considers that the 
financial estimates in relation to the establishment of a DCN regime “may be on the 
low side”. 
 



 

Para 138: The Committee also notes with particular concern the evidence 
received from those local authorities that made submissions and which are strongly 
of the view that implementation of the Bill will require them to employ additional staff. 
Whilst the Committee recognises that only 9 of the 32 local authorities provided 
evidence in this regard, and notes with concern that no submission was received 
from COSLA, it is of the view that additional responsibilities usually result in 
additional costs. The Committee draws the attention of the Member in Charge to the 
evidence it received from local authorities in relation to potential additional costs and 
invites her to respond to the issues raised.  
 
There are figures available for the number of dog owners prosecuted under 
existing legislation in Scotland. Using this information I anticipate 1,144 DCNs 
will be served across Scotland in the first year; dropping as a culture of 
responsible ownership develops. Dundee City Council told the Committee that 
it agreed with the figures in the Financial Memorandum believing the Bill can 
be implemented utilising existing resources. Indeed Dundee said the threat of 
the notice alone may, more often than not, be sufficient to encourage 
responsible ownership.  All local authorities already carry out dog-related 
duties under the Dog Fouling Act, the Civic Government Act and various 
pieces of animal health and welfare legislation.  I believe they must already be 
staffed appropriately to deliver these duties.  My Bill provides local authorities 
with a more effective set of legislative tools to carry out their work. I note that 
COSLA was invited to respond and did not take the opportunity to do so. The 
evidence provided by 9 local authorities does not provide a Scotland wide 
picture. In going forward I suggest it is for COSLA to negotiate with the 
Scottish Government in line with the procedures under the concordat. 
 
Para 139: The Committee also notes that there is a debate about the potential 
impact on local authority budgets as a result of any transfer of responsibilities from 
the police for dealing with stray dogs. It was unfortunate that the police were unable 
to provide oral evidence to the Committee so that this issue could have been 
explored in more detail. The Committee draws the attention of the Member in Charge 
to the evidence it received on this matter and invites her to respond to the issues 
raised.  
 
Para 140: The Committee notes that the Member in Charge believes that the Bill 
will result in significant cost savings to the public purse in the longer term.  
 
My Bill does not disturb the present legislative position with regard to stray or 
abandoned dogs. Where a dog is unaccompanied in a public place the dog 
would continue to be treated as a stray under section 3 of the Dogs Act 1906 or 
sections 149 or 150 of the Environmental Protection Act 1990. If transfer of 
responsibility for stray dogs was to happen then it should be a matter for local 
authorities and police to agree any financial implications. Nothing in this Bill 
directly impacts on this area. Discussion of costs is a matter of negotiation 
between the police and local authorities to reflect any transfer of 
responsibilities which occurs outside the provisions of the Bill. 
 
 
Subordinate Legislation 
 
Para 143: The Committee agrees with the recommendation made by the 
Subordinate Legislation Committee that the Member in Charge bring forward 
appropriate amendments at Stage 2 in order to place matters beyond doubt in 
relation to the use of the power at section 2(7) on the content of Dog Control Notices. 



 

 
I can confirm that should the general principles of my Bill be agreed to I will 
bring forward the necessary amendments. 
 
Para 148: The Committee notes that the Member in Charge will consider whether 
the order-making power in section 8(1) requires to be amended in light of issues 
raised by the Subordinate Legislation Committee.  
 
The Subordinate Legislation Committee sought further clarification in regard 
to the power taken under section 8, with reference to the purpose of the 
database, and the effect of an entry being made on it. 
 
The Committee asked me whether the power contained within section 8(1) 
could not, having regard to the provision which it makes for the ‘operation’ etc, 
of the database, potentially, be used for purposes extending significantly 
beyond the nature of what is detailed in section 8(3).  In addition the 
Committee asked if it could be confirmed that this power cannot be used to 
make provision as to the effect of the database and of being included in it. 
 
I responded to the Subordinate Legislation Committee with regard to the 
power under section 8(1) to enable the establishment of a database, this is 
sought in the context of enabling the monitoring of the effectiveness of dog 
control notices. I do not consider that this power could be used for purposes 
extending significantly beyond those detailed in section 8(3) as it is limited to 
this purpose.  
 
The provisions in subsection (3) relate to the power given in subsection (1).  
That power can only be exercised to make provision for the setting up and 
administrative operation of the database (subsection (1)(a) and the 
appointment of a database operator (subsection (1)(b)).  
 
I do not consider that the provision could be used to make provision as to the 
effect of the database and of being included in it. Any such provision would be 
beyond the vires of the power, particularly when the context of the provision is 
considered. 
 
I hope this has been helpful. 
 
A copy of this letter goes, via email, to the Cabinet Secretary for Justice, SPICe, 
David Cullum, Claire Menzies-Smith and Claire Tosh for their respective interests. 
 
Yours sincerely, 
 
Christine Grahame MSP 
Member in Charge 


