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PLANNING APPLICATION PROCESSES (MENIE ESTATE)

I am writing on behalf of the Scottish Government to respond formally to the Committee's report
published on 13 March 2008.

Ministers and officials made a significant commitment of resource to assist with the inquiry
process and supplied extensive evidence about our actions in relation to the planning
application. By providing comprehensive evidence to the inquiry, by answering around 100
parliamentary questions in record time, and by responding to hundreds of letters and e-mails on
the matter, Ministers and officials have been entirely open and forthcoming about our actions on
an unprecedented scale.

I am very pleased, and not the least bit surprised, that having had our actions examined in acute
detail the Committee's report does not contain a shred of evidence of wrong-doing on the part of
the Scottish Government. It is clear from the report that Ministers and officials acted fully in
accordance with planning legislation when issuing the decision to call in the application, just as
the matter has been dealt with properly at every step. Alex Salmond and I have maintained
throughout that Ministers in this Government are acutely aware of their responsibilities in relation
to planning and have discharged these responsibilities fairly and responsibly having regard to
the relevant legislation and the Ministerial Code. This is affirmed by the report.

It is a matter of regret that many of the report's conclusions and recommendations do not appear
to be grounded in evidence. It is also clear that in places the Committee appears to have
misunderstood elements of the planning process. In particular, paragraph 181 totally
misrepresents the evidence given by the Chief Planner. He certainly did not endorse the
suggestion that the development was not of national significance. The Committee appears to
have completely misunderstood the distinction between a development of national significance -
which the Menie Estate proposal clearly is - and a "national development", a term introduced by
the Planning etc (Scotland) Act 2006. When the relevant sections of the new Act are
commenced later this year there will be a new hierarchy of types of development: national,
major, local and minor developments. Different types of development will be afforded different
procedures for decision-making. "National developments" are set out in the draft National
Planning Framework 2 and are essentially national infrastructure developments such as the
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Replacement Forth Crossing, grid reinforcements to support renewable energy development,
Commonwealth Games facilities and infrastructure.

The next stage in the hierarchy is "major" development, a small range of the very largest
planning applications. They will be large scale developments, potentially but not necessarily of
national significance. The Chief Planner made clear in evidence (Official Report cols 464 - 465,
16 January 2008) that the application at the Menie Estate could not be classified as a
"national development" but that there was no doubt that the development at the Menie Estate
raised issues of national significance. It is important to make clear this distinction.

Also, the Chief Planner did not say that the Menie Estate application merits "one in a million"
treatment. He explained that the circumstances around the determination of the application
were unique - never in his 33 years of experience had he been aware of a situation where a
local authority resolved to refuse planning permission but where many councillors who had
been excluded from the decision making process wanted the decision to be reversed. A
further unusual occurrence was for a broad cross section of public opinion to express
significant concerns about the way in which the Council had handled the application. It was
this particular combination of circumstances which the Chief Planner portrayed as a one in a
million occurrence.

I warmly welcome the Committee's admission (paragraph 182) that Ministers and officials "acted
in accordance with planning laws when issuing the decision to call in the application." This is at
the heart of what the inquiry was about, and it is telling that, despite the fact that the committee
fissured along party lines on many questions, there was no disagreement about the findings on
this central and fundamental issue.

I wish to comment on only a few of the report's recommendations, as follows.

Para 267: The Scottish Ministerial Code states (paragraph 5.1) that, "Ministers have a duty to
give fair consideration and due weight to informed and impartial advice from civil servants, as
well as to other considerations and advice, in reaching decisions." This applies as much to
decisions on planning issues as to any other function of the Scottish Government. I am perfectly
clear that, in full accordance with the Code, I obtained and took into account all necessary
advice before instructing the call-in of the Menie Estate planning application.

Para 268: There is nothing in the report to suggest that Ministers were anything other than fully
mindful of and compliant with the Scottish Ministerial Code. Ministers will continue to operate in
this manner.

Para 269 and 270: The stated remit of the inquiry was, "To take evidence on all aspects of the
Scottish Government's handling of the planning application for the Menie estate in
Aberdeenshire and to examine the decision making process of ministers and officials, the
legal advice relied upon and the transparency of their actions." How the Aviemore
development was considered relevant to the above remit remains a mystery. However, the
Scottish Government was pleased to provide full details of our involvement in the case. And the
material released under Freedom of Information legislation and in response to parliamentary
questions makes clear that the suggestion of favouritism is not true.

Ministers responded to urgent concerns raised by MSPs from four political parties, which
suggested that the Scottish Environment Protection Agency (SEPA) was responsible for
unnecessarily holding up proper consideration of the planning applications. Ministers rightly
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raised these concerns with SEPA to ascertain if there were any misunderstandings or matters of
process within SEPA that were delaying the agency's proper consideration of the applications.

Ministers acted appropriately at all times - at no time did they seek to interfere in SEPA's review
of the flood risk assessment or influence its decision.

I hope that this response is helpful and allows for the inquiry process to be brought to a close.

JOHN SWINNEY
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