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JUSTICE COMMITTEE 
 

AGENDA 
 

26th Meeting, 2010 (Session 3) 
 

Tuesday 28 September 2010 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Declaration of interests: Claire Baker MSP will be invited to declare any 

relevant interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

its consideration of its approach to the scrutiny of the proposed double jeopardy 
bill should be taken in private at its next meeting. 

 
3. Damages (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

Fergus Ewing MSP, Minister for Community Safety; 
 
Paul Allen, Civil Law Division, and Alison Fraser, Scottish Government 
Legal Directorate, Scottish Government; 
 

and then from— 
 

Bill Butler MSP; 
 
Syd Smith, Senior Partner, and Laura Blane, Partner, Thompsons 
Scotland Solicitors. 
 

4. Criminal Sentencing (Equity Fines) (Scotland) Bill: The Committee will take 
evidence on the legislative competence of the Bill from— 

 
Bill Wilson MSP; 
 
Eric Swanepoel, Researcher, Scottish National Party. 
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5. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Knife Dealer’s Licence (Miscellaneous) (Scotland) Order 2010 
(SSI 2010/311). 
 

6. Criminal Sentencing (Equity Fines) (Scotland) Bill (in private): The 
Committee will review the oral evidence heard earlier in the meeting and 
consider the legislative competence of the Bill. 

 
7. Domestic Abuse (Scotland) Bill (in private): The Committee will consider the 

written evidence received so far and decide whether to invite any further 
witnesses to give oral evidence. 

 
8. Damages (Scotland) Bill (in private): The Committee will consider the main 

themes arising from the oral evidence heard earlier in the meeting. 
 
 

Andrew Mylne 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: andrew.mylne@scottish.parliament.uk

mailto:andrew.mylne@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 3  

All written submissions on the Damages (Scotland) Bill  
 

  

Finance Committee Report on the Financial Memorandum of 
the Damages (Scotland) Bill 
 

  

Paper by SPICe (private paper) 
 

J/S3/10/26/1 (P) 

Agenda item 4  

SPICe briefing: Criminal Sentencing (Equity Fines) 
(Scotland) Bill  
 

  

Paper by SPICe (private paper) 
 

J/S3/10/26/2 (P) 

Agenda item 5  

SSI 2010/311 cover note 
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The Knife Dealer’s Licence (Miscellaneous) (Scotland) Order 
2010 (SSI 2010/311)  
 

  

Agenda item 6  

Paper by the Clerk 
 

J/S3/10/26/4 

Paper by the Office of the Solicitor to the Scottish Parliament 
(private paper) 
 

J/S3/10/26/5 (P) 

Agenda item 7  

All written submissions on the Domestic Abuse (Scotland) 
Bill  
 

  

Summary of written submissions 
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SPICe briefing: Domestic Abuse (Scotland) Bill  
 

  

Paper for information  

Response from the Convener to George Foulkes MSP 
regarding the request to reopen the inquiry into decision on 
Abdelbaset al-Megrahi 
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http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/Written%20submissions/submissions.htm
http://www.scottish.parliament.uk/s3/committees/finance/reports-10/fir10-damages.htm
http://www.scottish.parliament.uk/s3/committees/finance/reports-10/fir10-damages.htm
http://www.scottish.parliament.uk/business/research/briefings-10/SB10-54.pdf
http://www.scottish.parliament.uk/business/research/briefings-10/SB10-54.pdf
http://www.oqps.gov.uk/legislation/ssi/ssi2010/ssi_20100311_en_1
http://www.oqps.gov.uk/legislation/ssi/ssi2010/ssi_20100311_en_1
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/DomesticAbuse/submissions.htm
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/DomesticAbuse/submissions.htm
http://www.scottish.parliament.uk/business/research/briefings-10/SB10-53.pdf
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Justice Committee 

 
26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 

 
SSI cover note 

 
SSI title and 
number: 
 

The Knife Dealer’s Licence (Miscellaneous) (Scotland) Order 
2010 (SSI 2010/311) 

Type of Instrument: 
 

Negative 

Coming into force: Articles 2(3) and 3 on 28 September 2010 
Remainder on 15 September 2010 
 

Justice Committee deadline to 
consider SSI: 

25 October 2010 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes [please see the Annexe] 

Purpose of Instrument: The purpose of this instrument is to 
exclude from the Knife Dealer’s Licensing 
Scheme certain activities associated with 
certain sports, thus allowing the sports of 
archery, fencing and certain water sports to 
continue without being unduly hampered 
by the licensing scheme.  
 

Justice Committee consideration 
 
1. The instrument was laid on 2 September 2010 and the Justice Committee has 

been designated as lead committee.  
 
2. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid.  All 
negative instruments are considered by the Subordinate Legislation Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds).  Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument.  If the motion is 
agreed to, the Parliamentary Bureau must then lodge a motion to annul the 
instrument for consideration by the Parliament.  If that is also agreed to, Scottish 
Ministers must revoke the instrument.  

 
3. Each negative instrument appears on a committee agenda at the first opportunity 

after the Subordinate Legislation Committee has reported on it.  This means that, 
if questions are asked or concerns raised, consideration of the instrument can 
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usually be continued to a later meeting to allow correspondence to be entered 
into or a Minister or officials invited to give evidence.  In other cases, the 
Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 

 
 
Annexe 
 
Extract from the Subordinate Legislation Committee’s 45th Report 2010 
 
The Knife Dealer’s Licence (Miscellaneous) (Scotland) Order 2010 
(SSI 2010/311) 

1. The Order excludes from the Knife Dealer’s Licensing Scheme certain activities 
associated with certain sports.  This is intended to allow the sports of archery, 
fencing and certain water sports to continue without being unduly hampered by the 
licensing scheme.   

2. Articles 2(3) (dealing with water sports) and 3 (correction of SSI 2010/214) 
come into force on 28 September 2010.  The remainder of the Order came into force 
on 15 September 2010, in breach of the 21 day rule.    

3. Correspondence between the Scottish Government and the Committee is 
reproduced in the Appendix. 

4. Article 2(2) and (3) set out certain activities which are not to be taken to be 
businesses for the purposes of section 27A(4) of the Civic Government (Scotland) 
Act 1982.  This means that the activities are exempt, if the stated conditions are met, 
from the requirement to hold a knife dealer’s licence.  Carrying out activities without 
such a licence, without a reasonable excuse, is an offence under section 7 of that 
Act. 

5. The condition in article 2(2)(b) requires that person A “is qualified to teach” 
person B the sport of archery.  The condition in article 2(3) is that “A is qualified to 
teach B” a water sport.  “Water sport” appears generally to refer to sports in or on 
water, and so may encompass quite a wide range of sport activities.  

6. It appeared that in this context, the legal requirement “A is qualified to teach B” 
the sport is a rather vague and undefined requirement.  The qualification or 
certification criteria to meet the requirement is not set out in the instrument. 

7. There is no reference to required or recognised qualifications, certifications, or 
the sporting bodies which may issue the required qualifications.  

8. In its response, the Government notes that a similar issue was reported on by 
the Committee in relation to the Knife Dealers (Exceptions) Order 2009 
(SSI 2009/218).  The Committee reported in relation to article 3(1) of that Order–– 

“its meaning could be clearer in relation to the extent to which persons are to be 
treated as “qualified to teach” fencing.  The Committee considered clarity particularly 
important here since only “qualified” persons who hire etc. a fencing sword will be 
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exempt from the requirement to hold a licence and hiring etc. a sword without a 
licence is to be a criminal offence from 1 September 2009.” 
 
9. In essence, the Government disagrees with the approach which the Committee 
took on the similar point in the 2009 Order, and maintains its position here–– 

• It is contended that “A is qualified to teach B that sport” is to be given its 
normal meaning, which will vary according to the circumstances (and the 
sport), 
 

• The condition is sufficiently certain to define the exemption from criminal 
liability (from doing the activity without holding a licence).  
 

10. The Government confirms in the response to the Committee that the policy 
intention for article 2(2) and 2(3) “is not to require a certain level of qualification or 
certification.  Instead, it is to provide an exception to the requirement for a knife 
dealer's licence, where a knife is hired, lent or given by a teacher to a pupil in the 
context of the teacher teaching that pupil a particular sport.  Seeking to limit the 
exception to certain qualifications would narrow the effect of the exception and not 
deliver the policy intention.”  

11. However, the exemption is not simply drafted to cover hiring etc. an arrow or a 
knife by person A to person B, where A is teaching the sport of archery, or a water 
sport.  For the exemption to apply, A must be qualified to teach B the sport.  The 
response contends that if the circumstance were to arise where an exemption is 
disputed, the condition would have to be given its normal meaning, and being 
qualified to teach would vary depending on the circumstances and the particular 
sport. It appears to the Committee that ultimately, it would be for a court to interpret 
the particular factual circumstances, and whether the “qualified to teach” condition 
for exemption had been met.  The Committee is concerned that it is not clear to 
persons from the face of the instrument when they will fall within the exemption and 
when they will not given the lack of definition provided in the instrument.  The 
Committee accordingly considers that the meaning of articles 2(2)(b) and 2(3)(b) 
could be clearer in relation to the extent to which persons are to be treated as 
“qualified to teach” archery and a water sport, respectively.   

12. The Government also argues that the point has caused no difficulties since the 
making of the 2009 Order.  This is not a compelling argument.  It is not to say that 
disputed cases will not arise, nor that persons are certain from the drafting what the 
relevant condition means.  The 2009 Order issue related only to the sport of fencing.  
This issue relates to the larger range of water sports, and archery.  

Breach of the 21-day Rule 
13. Articles 2(3) (dealing with water sports) and 3 (correction of SSI 2010/214) 
come into force on 28 September 2010.  The remainder of the Order came into force 
on 15 September 2010.  This breaches the “21 day rule” between the laying of the 
Order and the coming into force of the remainder of the Order.  This relates to the 
archery and fencing provisions.  

14. The letter provided to the Presiding Officer explains that the breach of the 21 
day rule in relation to the Order (apart from articles 2(3) and 3) is required, so that 
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the provisions were in force ahead of the Archery World Cup event held in Edinburgh 
on 18 – 19 September 2010.  

15. The letter also explains that the requirement for the Order (apart from articles 
2(3) and 3), coming into force just prior to that event, became apparent from an 
amendment lodged at Stage 3 of the Criminal Justice and Licensing (Scotland) Bill, 
on 30 June 2010.  The Cabinet Secretary for Justice committed to find a solution 
acceptable to the sports concerned.  After that date, consultation of the proposals 
was required with the relevant sports bodies, so “it was not possible to make the 
order earlier, in particular in advance at the start of the Parliament’s summer recess”.  

16. The Committee accepts the explanation provided by the Scottish 
Government for the breach of the “21 day rule” between the laying of this 
Order and the coming into force of the provisions, apart from articles 2(3) and 
3 which comply with the rule. 

17. The Committee reports that the meaning of articles 2(2)(b) and 2(3)(b) 
could be clearer in relation to the extent to which persons are to be treated as 
“qualified to teach” archery and a water sport, respectively.  The Committee 
considers clarity is particularly important since only “qualified” persons who 
hire etc. an arrow for archery, or a knife for a water sport for safety purposes, 
will be exempt from the requirement to hold a licence; and hiring etc. without a 
licence is a criminal offence.    
 

Appendix 

The Knife Dealer's Licence (Miscellaneous) (Scotland) Order 2010 
(SSI 2010/311)  
 
On 7th September 2010 the Scottish Government was asked: 
The Scottish Government are asked to explain the meaning and effect of “A is 
qualified to teach B that sport” in articles 2(2)(b) and 3(b), given that- 
 
(a) this sets out conditions which require to be implemented to be exempt from the 
requirement to hold a knife dealer’s licence under section 27A of the Civic 
Government (Scotland) Act 1982 (it being an offence to carry out activities without a 
licence in terms of section 7 of that Act); and  
 
(b) it does not specify any level of qualification or certification appropriate to meet the 
teaching requirement for archery or water sports, nor the sporting bodies who issue 
the required qualifications, nor refer to other provisions where the qualification 
requirements may be set out? 
 
Is this considered sufficiently certain to define the exemption from criminal liability 
under the knife licensing regime? 
 
The Scottish Government responds as follows: 
The words “A is qualified to teach B in that sport” will need to be, and can be, given 
their normal meaning.  It is possible that what constitutes “being qualified to teach” 
could vary according to the circumstances.  To rely on the exception A will need to 
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be able to show that they are qualified to teach that particular person that particular 
sport.  However we do not consider this means that the exception is not sufficiently 
certain. 
 
The policy intention is not to require a certain level of qualification or certification but 
to provide an exception to the requirement for a knife dealer's licence where a knife 
is hired, lent or given by a teacher to a pupil in the context of the teacher teaching 
that pupil a particular sport.  Seeking to limit the exception to certain qualifications 
would narrow the effect of the exception and not deliver the policy intention.  We 
consider that it is sufficient that the person teaching the sport is “qualified to teach B 
that sport”. 
 
The Knife Dealers (Exceptions) Order 2009 (“the 2009 Order”) provided an 
exemption from the requirement to hold a knife dealer's licence under section 27A of 
the Civic Government (Scotland) Act 1982 where A is teaching B the sport of fencing 
where A is qualified to teach B in the sport.   
 
The Subordinate Legislation Committee reported the 2009 Order on the ground that 
its meaning could be clearer in relation to the extent to which persons are to be 
treated as “qualified to teach” fencing.  The Scottish Government considered the 
view of the Subordinate Legislation Committee.  However we consider that the 
exception is sufficiently clear to define the exemption from criminal liability. 
 
The 2009 Order came into force on 1st September 2009.  The requirement to hold a 
knife dealer's licence under section 27A(1) of the Civic Government (Scotland) Act 
1982 came into force on 1st June 2010.  It has been possible for applications for 
knife dealer's licences to be made since 1st September 2009.  The Scottish 
Government is not aware of any concerns or problems having arisen in relation to 
the meaning of the phrase “A is qualified to teach B that sport”.  
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Justice Committee 
 

26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 
 

Criminal Sentencing (Equity Fines) (Scotland) Bill 
 

Consideration of question of legislative competence 
 
Background 

1. The Criminal Sentencing (Equity Fines) (Scotland) Bill was introduced on 1 June 
2010 and referred to the Justice Committee for Stage 1 consideration.  The Bill was 
accompanied by a statement by the Presiding Officer stating that the Bill is, in his 
opinion, outwith the legislative competence of the Parliament.  The Presiding 
Officer’s statement on Bill Wilson’s Bill is reproduced in Annexe A. 

2. The Committee agreed, on 15 June, to invite Bill Wilson to comment on the 
legislative competence of his Bill with a view to deciding whether to invoke the 
accelerated procedure under Rule 9.14.18.  Dr Wilson’s letter is attached at Annexe 
B.  

Legislative competence: the Presiding Officer’s statement 

3. The Presiding Officer is required by the Scotland Act to make a statement on 
legislative competence in relation to every Bill that is introduced.  Under the standing 
orders he is also required, if his opinion is that any provisions of a Bill are outwith 
competence, to identify those provisions and give reasons for his opinion.  The 
Presiding Officer’s statement is an expression of informed opinion; ultimately, it is 
only the courts that can decide whether a Bill (or an Act resulting from it) is or is not 
within the Parliament’s legislative competence. 

The “procedural shortcut” 

4. With a Member’s Bill, the lead committee may recommend (on a motion of the 
convener) rejection of a Bill at Stage 1 if it reaches the view that: 

“having regard to the terms of the Presiding Officer’s statement on legislative 
competence under Rule 9.3.1, the Bill appears to be clearly outwith the 
legislative competence of the Parliament and it is unlikely to be possible to 
amend it at Stages 2 and 3 to bring it within legislative competence” (Rule 
9.14.18(b)). 

5. The purpose of this Rule is to avoid lead committees having to undertake full Stage 
1 inquiries on Bills that are never likely to be capable of becoming the law.   

6. In order to invoke this “procedural short-cut”, the lead committee must be satisfied 
both that the Bill is clearly outwith competence, and that it is outwith competence in 
such a way that amendments are unlikely to be able to bring it within competence. 

1 
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The decision for the Committee 

7. In relation to the Criminal Sentencing (Equity Fines) (Scotland) Bill, the Justice 
Committee is invited to decide whether to invoke Rule 9.14.18(b) – that is, whether 
to authorise the convener to lodge a motion on its behalf recommending that the 
Parliament reject the Bill on grounds of legislative competence alone.  In doing so, it 
should take into account:  

• the reasons given by the Presiding Officer in his statement for reaching the 
view that the Bill is outwith competence (Annexe A) 

• the opposing arguments given by Dr Wilson in his letter (Annexe B) 

• the advice offered by the Office of the Solicitor (circulated separately to 
members as a private paper) 

• the oral evidence given by Dr Wilson at this meeting.  

Committee report 

8. As noted above, where a lead committee decides to use the “procedural short-cut” 
provided by Rule 9.14.18 to recommend to the Parliament that a Member’s Bill be 
rejected on legislative competence grounds, the only mechanism required for this is 
a motion in the name of the convener.  A report by the committee is not required.  

9. Nevertheless, it is always open to a lead committee to report to the Parliament on 
any matter within its remit.  If, therefore, the Committee decides to recommend 
rejection of the Bill under Rule 9.14.18, it may wish to consider, in the interests of 
transparency, publishing a short report outlining the reasons for its decision.  A draft 
of such a report could be considered at next week’s meeting.  (The Committee 
agreed last week to consider any such draft report in private.) 

10. If the committee does not agree to recommend rejection of the Bill under the Rule, 
then it is obliged to consider and report on the general principles of the Bill in the 
normal way.  In that event, the Committee would need to decide how to fit this Bill 
into the existing agreed priority order for current and forthcoming Bills.1  An 
approach paper on the Bill could then be prepared for consideration by the 
Committee at an appropriate opportunity. 

 
Justice Committee clerking team 

September 2010 
 
 

                                                 
1 That priority order is: (1) Damages (Scotland) Bill; (2) Domestic Abuse (Scotland) Bill; (3) proposed 
double jeopardy bill; (4) proposed long leases bill; (5) Commissioner for Victims and Witnesses (Scotland) 
Bill. 

2 
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Annexe A: Presiding Officer statement 
 
“In my view, the provisions of the Criminal Sentencing (Equity Fines) (Scotland) Bill 
would not be within the legislative competence of the Scottish Parliament. 
 
The reasons for this view are that in my opinion— 
 

(1) the Bill relates to the operation or regulation of limited companies (which are a 
type of business association) which are matters reserved under Section C1 of 
Schedule 5 to the Scotland Act 1998. Section 29(2)(b) of the 1998 Act states that 
a provision is outside the legislative competence of the Parliament if it relates to 
reserved matters; and 
 
(2) sections 1 and 2 of the Bill modify the law on reserved matters in breach of 
paragraph 2 of Schedule 4 to the 1998 Act. Section 29(2)(c) of the 1998 Act 
states that a provision is outside the legislative competence of the Parliament if it 
is in breach of the restrictions in Schedule 4.” 
 

Note by the Clerk: 
Section C1 of Schedule 5 to the 1998 Act is as follows (this part of the Schedule being a 
list of reserved matters, supplemented where appropriate by exceptions and 
interpretation provisions): 

 
“The creation, operation, regulation and dissolution of types of business 
association. 
 
Exceptions 
The creation, operation, regulation and dissolution of  

(a) particular public bodies, or public bodies of a particular type, 
established by or under any enactment, and 
(b) charities. 
 

Interpretation 
“Business association” means any person (other than an individual) established 
for the purpose of carrying on any kind of business, whether or not for profit; and 
“business” includes the provision of benefits to the members of an association.” 
 

Paragraph 2 of Schedule 4 to the Act is as follows (this Part of the Schedule being a list 
of “protected provisions” – that is, provisions in enactments that are protected from 
modification by Acts of the Scottish Parliament): 
 

“(1) An Act of the Scottish Parliament cannot modify, or confer power by 
subordinate legislation to modify, the law on reserved matters.  

(2) In this paragraph, “the law on reserved matters” means—  

3 
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(a) any enactment the subject-matter of which is a reserved matter and 
which is comprised in an Act of Parliament or subordinate legislation 
under an Act of Parliament, and  

(b) any rule of law which is not contained in an enactment and the subject-
matter of which is a reserved matter,  

and in this sub-paragraph “Act of Parliament” does not include this Act. 

(3) Sub-paragraph (1) applies in relation to a rule of Scots private law or Scots 
criminal law (whether or not contained in an enactment) only to the extent that 
the rule in question is special to a reserved matter or the subject-matter of the 
rule is—  

(a) interest on sums due in respect of taxes or excise duties and refunds 
of such taxes or duties, or  

(b) the obligations, in relation to occupational or personal pension 
schemes, of the trustees or managers.  

(4) Sub-paragraph (3)(b) extends to cases where liabilities under orders made in 
matrimonial proceedings, or agreements made between the parties to a 
marriage, are to be satisfied out of assets of the scheme.”

 

4 
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Annexe B: Letter to the Clerk from Dr Bill Wilson MSP 
 
Thank you for your recent email.  I present my argument below, so I hope the Justice 
Committee will be able to consider this in September. 
 
The proposed Bill merely creates a new sentencing option.  It would not introduce new 
offences or amend existing criminal law so it cannot be construed to be attempting to 
modify how a company is managed or organised.   
 
The Sentencing Council recently published a Definitive Guideline on Corporate 
Manslaughter and Health and Safety Offences which cause death.  The remit of the 
Council is to issue guidelines to courts in England and Wales only.  In Scotland, the 
system is entirely separate.  There has been no permanent body dedicated to issuing 
guidelines and no sentencing council sits here at present.  The Court of Appeal was 
given the power to issue guideline judgements in 1995.  A Scottish Sentencing 
Commission sat between 2003 and 2006 and some of its recommendations were 
introduced in 2007 under the Criminal Proceedings etc. (Reform) (Scotland) Act 2007, 
but this Commission finished its deliberations without considering the sentencing of 
companies. 
 
If my proposed Criminal Sentencing (Equity Fines) (Scotland) Bill is ruled to impinge on 
reserved matters, does this mean that there are areas of Scottish legislation that 
cannot, in the foreseeable future, be modified, even by the new Scottish Sentencing 
Council to be created by the Criminal Justice and Licensing (Scotland) Act?  Can we 
also assume that the guidelines issued by the Sentencing Guidelines Council will simply 
be adapted to Scotland?  If this is the case, those guidelines will be imposed after a 
consultation exercise that has excluded Scotland.  This would appear to be a major 
anomaly.  If my proposal is ruled is ruled to impinge on reserved matters, would the 
Justice Committee consider recommending that the new Scottish Sentencing Council 
explicitly be awarded the powers to legislate in the area of penalties for corporate crime 
that it would logically then appear to lack? 
 
In my opinion, sentencing – the sole concern of this Bill – is firmly within the scope of 
the Scottish Parliament since sentencing policy is a matter that is in the portfolio of the 
Cabinet Secretary for Justice and is administered by the Scottish Court Service.  
However, there may be concerns about the degree to which the proposed Bill impacts 
upon business activities.  The Presiding Officer referred to the Bill relating to “the 
operation or regulation of limited companies (which are a type of business association) 
which are matters reserved under Section C1 of Schedule 5 to the Scotland Act 1998”. 
 
This objection is invalid for several reasons.  Firstly, although Schedule 5 of the 
Scotland Act defines the creation, operation, regulation and dissolution of types of 
business association as reserved matters, what constitutes “operation” and “regulation” 
of business is a matter of debate.  In this respect it is important to note that the Bill does 
not specify how the share issue should be made, merely that the company must make 
an issue of shares in order to pay the fine.  It therefore does not impact upon the 
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ongoing management or operation of a business and imposes no new regulatory 
mechanism or authority upon business.  It is also important to note that the mere fact of 
having an effect upon business does not make an Act of the Scottish Parliament 
incompetent.  Two recent examples of Acts which had obvious effects on businesses 
illustrate this point.  The Smoking, Health and Social Care (Scotland) Act 2005 and the 
Christmas Day and New Year’s Day Trading (Scotland) Act 2007 were deemed 
competent despite their obvious and direct effects.  A third example, the Emergency 
Workers (Scotland) Act 2005 is described as “an Act of the Scottish Parliament to make 
it an offence to assault or impede persons who provide emergency services; and for 
connected purposes”.  This makes it clear that modifying Scots criminal law to improve 
the safety of specified individuals is not a reserved matter. 
 
It might be argued that the very act of obliging a business to issue shares is a form of 
regulation.  However, were such an argument to be followed it could equally be argued 
that obliging a company to pay a monetary fine is a form of regulation.  If this argument 
were taken to its logical conclusion then the Scottish Parliament could not set a 
minimum fine for a crime resulting in the loss of life on the grounds that such a fine was 
regulating the business. 
 
An extension of the above argument would be that businesses might need to restructure 
or change their operating practices to cope with the effects of equity fines.  The obvious 
counterargument is that monetary fines of other than trivial magnitude are surely likely 
to have a more significant impact on the day-to-day operation of businesses.  Equity 
fines, as they do not directly reduce the money available to a business for its daily 
operations, are, if anything, less likely to affect the operation of businesses, other than 
that they should encourage them to obey existing legislation. 
  
The provisions of the proposed new court order would certainly have an impact upon 
companies who offend, just as very large fines would.  However, this is not the same as 
legislation which has an ongoing regulatory effect upon business generally.  (And, 
arguably, two Acts deemed competent had such effects!)  In addition, section 101 of the 
Scotland Act 1998 (Chapter 46) (Interpretation of Acts of the Scottish Parliament etc.) 
states: 
 

(1) This section applies to—  
(a) any provision of an Act of the Scottish Parliament, or of a Bill for 
such an Act, and  
(b) any provision of subordinate legislation made, confirmed or 
approved, or purporting to be made, confirmed or approved, by a 
member of the Scottish Executive,  

which could be read in such a way as to be outside competence. 
 
(2) Such a provision is to be read as narrowly as is required for it to be within 
competence [my italics], if such a reading is possible, and is to have effect 
accordingly. 
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The proposed Criminal Sentencing (Equity Fines) Bill should be read narrowly, as 
applying to sentencing only, and therefore be considered to lie within competence. 
 
Lastly, I refer the Justice Committee to the attached SPICe briefing on the respection 
doctrine, which allowed the licensing of salmon farming in Scotland despite the fact that 
this directly impacted on the reserved matter of the Crown Estate’s responsibilities.  
Note that this contrasts with my proposals, which do not directly impinge on a 
company’s management of its internal affairs. 
 
 
Dr Bill Wilson MSP  
17 August 2010 

 

Appendix – SPICe briefing: Judicial Use of the Respection Doctrine 

Introduction 

This briefing considers the use of the so-called ‘respection’ doctrine as it applies to 
constitutional matters and with regard to its use in practice. The doctrine (sometimes 
interchanged with ‘pith and substance’) deals with the judicial interpretation of the 
phrase “in respect of” or “relates to” as they occur in constitutional statutes. This Briefing 
will consider both the respection and pith and substance doctrines and a question 
posed in the Scottish High Court: whether “[statutory] modifications do not have a 
greater effect upon reserved matters than is necessary to give effect to the purpose of 
the provision …”. 

Respection 

Section 29 of the Scotland Act 1998 deals with the legislative competence of the 
Scottish Parliament and, importantly, whether a provision “relates to” a reserved matter. 
The following excerpt of the Explanatory Notes to s29(3) of the Scotland Act considers 
the respection doctrine, which is worth including in its entirety: 

“Subsection (3) provides that, for the purposes of this section, the question of 
whether a provision of an Act of the Scottish Parliament “relates to” a reserved 
matter is to be determined, subject to subsection (4), by reference to the 
purpose of the provision, having regard (among other things) to its effect in all 
the circumstances.  

“When this amendment was made at Committee Stage in the House of Lords 
on 21 July 1998 (H.L. Deb vol. 592 col. 818 et seq), Lord Sewel indicated that it 
was necessary to ensure that the Scottish Parliament could legislate about 
devolved matters, such as planning or pollution, even although they might affect 
reserved matters, such as coal mining. He explained that it had been intended 
to rely upon the “respection doctrine” which the courts had developed in 
determining whether a provision was “in respect of” some matter in cases 
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arising from the Commonwealth and the Government of Ireland Act 1920. The 
classic statement of the respection doctrine was by Lord Atkin in the Northern 
Irish case of Gallagher v Lynn 1937 AC 863 at 870: 

“It is well established that you are to look at the “true nature and character of 
the legislation”, the “pith and substance of the legislation”. If, on the view of 
the statute as a whole, you find the substance of the legislation is within the 
express powers, then it is not invalidated if, incidentally, it affects matters 
which are outside the authorised field.” 

“However, in order to avoid any doubt as to whether the courts would apply that 
doctrine, it was reflected in statutory form as the purpose test in section 29(3). 
The courts are therefore required by statute to determine whether a provision 
“relates to” a reserved matter by reference to “the purpose of the provision”. In 
determining its purpose, the courts are to have regard, amongst other things, to 
its effect in all the circumstances. It may be that it is thought that a provision 
might have two or more purposes but section 29(3) does not say that the courts 
are to determine what is the dominant purpose. It requires the courts to 
determine what is “the” purpose of the provision or, in other words, what the 
provision is about, what is its “true nature”, its ‘pith and substance’.  

“How are the courts to do this? In determining the purpose of a provision, the 
courts are required to have regard to “its effect in all the circumstances”. A 
provision might be said to have many effects and among them might well be the 
fact that it “affects” reserved matters. The courts would be required to have 
regard to that in determining what is “its effect in all the circumstances”. The 
courts are also required to have regard to other things. These may include the 
legislative context, what is stated in the Parliament to be the purpose of the 
provision and what may be said to be its legislative intention.  

“Once the courts have determined that the purpose does not relate to reserved 
matters, the fact that it may affect them, even significantly, is irrelevant. This is 
similar to the effect of the respection doctrine. The fact that there can be a 
provision which does not relate to reserved matters but which nevertheless 
affects them is implied by subsection (4).” 

From the above excerpt, it is evident that there are two additional phrases within the 
doctrine which have been argued, incorrectly, to be of synonymous application (a third 
will occur later), but which have been distinguished by the courts from ‘respection‘. The 
phrases to which respection is similar, yet not synonymous, are:  

• true nature and character of the legislation and  
• pith and substance of the legislation. 

A search through the case law on the term ‘respection’ has revealed Gallagher v Lynn 
1937 AC 863 (referred to in the Explanatory Notes, above) and other cases from around 
the same time that dealt with matters in Northern Ireland.  
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For example, Regina (Hume and others) v Londonderry Justices [1972] NI 91 dealt with 
interpretation of parts of the law-making powers of the Parliament of Northern Ireland 
under the Government of Ireland Act 1920. Section 4 of that Act gave the Parliament of 
Northern Ireland power to make laws for the peace, order and good government of 
Northern Ireland subject to certain limitations, of which one was in section 4(1): the 
Parliament was not to have power in respect of the navy, the army, the air force, the 
territorial army, or any other naval, military, or air force, or the defence of the realm, or 
any other naval, military or air force matter.  

Between 1922 and 1943, Acts of the Northern Ireland Parliament set out to empower 
the Government of Northern Ireland to take certain steps in preserving peace and 
maintaining order in Northern Ireland. These were the Civil Authorities (Special Powers) 
Acts (Northern Ireland). Those Acts gave powers to the Minister of Home Affairs to 
make regulations for the making of further provision for the preservation of the peace 
and maintenance of order. 

This led to the Civil Authorities (Special Powers) Act Regulations (Northern Ireland) 
1970. According to Regina (Hume and others) v Londonderry Justices, the 1970 
Regulations  

“ … purported to provide (inter alia) that any commissioned officer of Her 
Majesty's Forces on duty who suspected that any assembly of three or more 
persons might lead to a breach of the peace or serious public disorder or make 
undue demands upon the police force or upon Her Majesty's Forces, then such 
commissioned officer, or any member of the Royal Ulster Constabulary or Her 
Majesty's Forces on duty acting in his behalf, might order the persons 
constituting the assembly to disperse forthwith, and any person who thereafter 
joined or remained in the assembly or otherwise failed to comply with such 
order should be guilty of an offence against the regulations.” 

On 8 September 1971 five persons were convicted at the Magistrates' Court in 
Londonderry on such an ‘assembly’ charge. They applied for their convictions to be 
quashed. One of the grounds of appeal was that, “having regard to section 4(1)(3) of the 
Government of Ireland Act 1920, it was outside the competence of the Northern Ireland 
Parliament and of the Minister who purported to make the regulation to infer powers on 
“any member of ... Her Majesty's Forces on duty acting on his behalf”.  

The court held as follows: 

“… that the provisions of section 4(1) of the Government of Ireland Act 1920, 
which impose the limitation that the Parliament of Northern Ireland shall not 
have the power to make laws in respect of the matters set out in that 
subsection, precluded the making by the Minister of a regulation under the Civil 
Authorities (Special Powers) Act (Northern Ireland) 1922 which purported to 
confer powers on officers and members of Her Majesty's forces on duty. 
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“The limitations which are imposed on the Parliament of Northern Ireland by 
section 4(1) of the Act of 1920 include the disability of that Parliament to 
legislate in respect of the navy, the army, the air force, the territorial army, or 
any other naval, military, or air force matter; accordingly, the purported 
conferment on officers and members of Her Majesty's forces of powers relating 
to military matters which had been created by legislation by or under the 
Parliament of Northern Ireland was void and of no effect.” 

On the respection doctrine, the court referred to Lord Atkin's opinion in Gallagher v. 
Lynn [1937] A.C. 863, 870. Crown Counsel’s argument on the respection doctrine was 
that the ‘pith and substance’ test was the proper test to be applied. That test requires 
courts to look at the true nature of the regulation, which in this case was for the 
preservation of peace and the maintenance of order. Significantly, Counsel had argued 
that, “Merely because the legislation happens to deal with the army could not in itself 
make the regulation a provision in respect of the army [italics added]. The court must 
look at the regulation as a whole in order to decide whether the regulation is ultra vires 
or not.” 

However, Lord Chief Justice Lowry said that, “Having regard to the origin of the pith and 
substance doctrine and the legislative problem in Canada which it was designed to 
resolve, it seems to me an unnecessary instrument in relation to Northern Ireland 
legislation …”. This is because the doctrine involves a choice between two enumerated 
alternatives, having been introduced to resolve a problem in Canada that did not arise in 
Northern Ireland. This will be discussed below. Lord Aitken had used the respection 
doctrine in Gallagher v Lynn to distinguish the essential from the merely incidental in 
determining the powers of the Northern Ireland Parliament. The pith and substance 
doctrine, on the other hand, has not yet in the case law been able to deal with expressly 
forbidden topics, as opposed to permitted areas of legislative authority – a situation 
which would arise in any consideration of powers under the Scotland Act 1998. 

The court in Regina (Hume and others) v Londonderry Justices concluded as follows on 
the facts of the case: 

(1) The words “any commissioned officer of Her Majesty's Forces on duty” and 
“any member of ... Her Majesty's Forces on duty” are descriptive of subject-
matter within the forbidden field comprised in section 4(1)(3); 

(2) Regulation 38(1) is a law “in respect of” that subject-matter; 

(3) The words “in respect of” have the same general meaning throughout 
section 4(1) and are nowhere confined to the imposition of burdens, controls 
or obligations; 

(4) The intention of the legislature is to be derived from the words of section 
4(1); 
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(5) The reference to the forbidden subject-matter is not a matter of incidental 
effect as defined by Gallagher v. Lynn, but is an example of the 
achievement of a lawful object by invalid methods; and 

(6) Even though regulation 38(1) is in respect of the preservation of the peace 
and the maintenance of order, it is also, by virtue of the powers conferred on 
officers and members of Her Majesty's Forces on duty, in respect of the 
subject-matter included in paragraph (3) of section 4(1) and to that extent 
contravenes the limitations thereby imposed. 

Pith and Substance 

Considering ‘pith and substance’ reveals, among others, cases heard by the Privy 
Council on the constitutional law of Canada in respect of its provinces. These cases are 
of more than historical importance, as they speak to the use of these terms. 

Indeed, the court in Regina (Hume and others) v Londonderry Justices observed that 
the Attorney General had put it thus in Northern Ireland Road Transport v. Benson 
[1940] N.I. 133, 141:  

“The phrase ‘pith and substance’ was first used by Lord Watson in Union 
Colliery of British Columbia v. Bryden [1899] A.C. 580, 587, and is properly 
used in Canadian cases where the question which arises for determination is 
whether the particular facts fall within the field of legislation forbidden or proper 
to the Dominion legislature under the provisions of sections 91 and 92 of the 
British North America Act 1867: Attorney-General for Ontario v. Reciprocal 
Insurers [1924] A.C. 328, 337.”  

Similarly, Lowry LCJ said in Regina (Hume and others) v Londonderry Justices:  

“I am attracted by the observations of Latham C.J. in Bank of New South Wales 
v. The Commonwealth 76 C.L.R. 1, where he says at p. 1852:  

“[154.] Nor, on the other hand, am I of opinion that the phrase 'pith and 
substance', in spite of its frequent use by high authorities, solves any 
difficulties. It lends itself to emphatic asseveration, but it provides but little 
illumination ...  

[155.] The distinction marked by the phrase is a distinction between ‘pith and 
substance’ as representing ‘primary object and effect’ and incidental 
application to other matter: Attorney-General for Canada v. Attorney-General 
for Quebec [1947] A.C. 33, 44.  The case of Prafulla Kumar Mukherjee v. 
Bank of Commerce (1947) L.R. 74 Ind. App. 23 shows that there is no 
difference between asking: ‘What is the pith and substance of a statute?’ and 
asking: ‘What is its true nature and character?’.” 

                                                 
2 http://www.austlii.edu.au/au/cases/cth/HCA/1948/7.html  
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In Canada, use of the doctrine tried to resolve the question whether a particular set of 
facts fell, “within the field of legislation forbidden or proper to the Dominion legislature 
under the provisions of sections 91 and 92 of the British North America Act 1867.” In 
other words, to prevent a legislative hiatus that may stem from the double enumeration 
of powers in those sections. (Professor Calvert (cited by Lowry LCJ in Regina (Hume 
and others) v Londonderry Justices), in Constitutional Law of Northern Ireland at pp187-
96.) 

This ‘double enumeration’ may arise where matters are ‘in relation to’ issues on both of 
two lists: powers of the Dominion Parliament and of the Provincial legislatures 
(enumerated in sections 91 and 92 respectively). Strict interpretation of such provisions 
could lead to there being no body competent to act in the matter. Hence the ‘pith and 
substance’ doctrine was used to look at the true nature of the legislation in order to save 
legislation that would otherwise have failed. 

Further examples of the use of the doctrine exist both in Canada and elsewhere. Some 
are set out below to indicate the range of issues that might fall within this subject matter: 

Canadian Pacific Railway Company v Attorney-General for British Columbia [1950] AC 
122 dealt with hours of work legislation, which is ordinarily a “property and civil rights” 
matter within the province. The railway company, which owned and managed a 
particular hotel in Victoria, British Columbia, argued that company activities had become 
so nationally important that it was fitting that the Dominion Parliament should regulate 
all the affairs of the company. In that way the company sought to have the Hours of 
Work Act 1936 (British Columbia) held to be inapplicable to their hotel in Victoria. 
Finding against the railway company, and considering the pith and substance doctrine, 
the Privy Council found that,   

“The test is not what the appellant company is empowered to do under its 
charter – the Act of 1902 – but whether the subject-matter in question is one 
assigned to the province or the Dominion, and applying the well-known test as 
to pith and substance, true nature and character, the Hours of Work Act must 
necessarily fall within s. 92 (10), (13) or (16) [that is the provincial legislature].” 

The case of In re a reference as to the validity of section 5 (a) of the Dairy Industry Act, 
R.S.C. 1927, C.45 (Canadian Federation of Agriculture v Attorney-General for Quebec 
and others) [1951] AC 179 was heard by the Privy Council on appeal from the Supreme 
Court of Canada. It concerned the competence of the Parliament of Quebec to legislate 
on “civil rights” matters. Those matters were relevant to the manufacture, import 
possession and sale of certain dairy products, which was prohibited by s5(a) of the Dairy 
Industry Act 1927. That section was designed to encourage the dairy industry, but the 
Canadian Federation of Agriculture argued that the prohibition related to “civil rights in 
the Province”, which subject-matter fell within the exclusive legislative competence of the 
Provincial legislatures under head 13 of s.92 of the British North America Act 1867. The 
balancing of two competing provisions was evident in the court’s finding, that  
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“the prohibition in s.5(a) is in pith and substance a law for the protection and 
encouragement of the dairy industry in Canada, and the fact that, incidentally, 
penalties are provided for any breach of the prohibition is not sufficient per se to 
make the prohibition a law “for the peace, order and good government of 
Canada in relation to the criminal law” within the meaning of head 27 of s.91, so 
as to fall within the exclusive legislative competence of the Dominion 
Parliament.” 

Attorney-General for Ontario v Israel Winner (doing business under the name and style 
of Mackenzie Coach Lines) [1954] AC 541 was also an appeal to the Privy Council from 
a decision of the Canadian Supreme Court. The case concerned road works in the 
province of New Brunswick and the words “local works and undertakings”, subject matter 
in which the provincial legislature has legislative competence. However, there was an 
exception where the works and undertakings connect provinces, in which case it fell 
within Dominion competence. Mackenzie Coach Lines was granted a licence, by the 
New Brunswick Motor Carrier Board under the Motor Carrier Act 1937, to operate a 
coach service from Boston, through New Brunswick to Glace Bay in Nova Scotia, “but 
not to embus or debus passengers in the province of New Brunswick.” This was 
challenged by Mackenzie on the ground that it was not within the legislative powers of 
New Brunswick to make such regulations under the 1937 Act. The court found that  

“… the pith and substance of the provisions in question was not traffic 
regulation, but an interference with an undertaking connecting province and 
province, and therefore an incursion into the field reserved by the British North 
America Act to the Dominion.” 

As mentioned above, not all cases on pith and substance are from Canada. Indeed, the 
Australian case of Bank of New South Wales v The Commonwealth 76 C.L.R. 1 was 
cited above. Another example is Govindan Sellappah Nayar Kodakan Pillai v Punchi 
Banda Mudanayake [1953] AC 514, which was an appeal to the Privy Council from a 
decision of the Supreme Court of Ceylon. The decision is best summarised by the 
following excerpt form the case head note: 

“The Citizenship Act, 1948, of Ceylon, which provides, inter alia, that a person 
born outside Ceylon shall have the status of a citizen of Ceylon by descent if his 
father and paternal grandfather or his paternal grandfather and paternal great 
grandfather were born in Ceylon, is in pith and substance legislation on 
citizenship, and that Act and the Ceylon (Parliamentary Elections) Amendment 
Act, 1949, which provides that a person who is not a citizen of Ceylon shall not 
be qualified to have his name entered on any register of electors, do not intend 
to, and do not, impose disabilities on Indian Tamils in Ceylon – the majority of 
whom would not be entitled to the status of citizenship under the Act of 1948 – 
to which other communities are not liable within the meaning of section 29 (2) 
(b) of the Constitution Order in Council, and the Acts are therefore intra vires 
the Ceylon legislature.” 
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Theoretically speaking, the Scotland Act is different from the Canadian example, in 
which two separate lists existed under sections 91 and 92 (powers of the Dominion and 
Provincial legislatures) of the British North America Act 1867. Schedule 5 to the Scotland 
Act, on the other hand, sets out matters which are reserved to the United Kingdom 
Parliament and does not, in addition to that Schedule, also set out matters devolved to 
the Scottish Parliament. 

No more than is necessary to give effect to provisions 

It may be of additional interest to this enquiry that in Scots criminal law on sentencing 
there has been judicial use of a term similar to ‘respection’ or ‘pith and substance’ in the 
context of whether matters are reserved or devolved. A recent (July 2008) judgement 
from the Appeal Court of the High Court of Justiciary makes use of a phrase that is in 
meaning similar to pith and substance: “modifications do not have a greater effect upon 
reserved matters than is necessary to give effect to the purpose of the provision”. 

The case of Robert Logan (complainer) v Procurator Fiscal, Hamilton (respondent) and 
James William Beattie (complainer) v Procurator Fiscal, Jedburgh (respondent) [2008] 
HCJAC61, 2 July 2008, dealt with the sentences imposed for summary offences 
committed under statutory provisions reserved to Westminster. 

The complainers pled guilty in the Sheriff Court to road traffic offences (driving while 
disqualified) and were sentenced to terms of eight and nine years’ imprisonment 
respectively. They sought, by way of bills of suspension, to challenge the competency of 
the sentence of imprisonment imposed by the sheriff in each case. They did so on the 
basis that the sentences exceeded the statutory 6 month limit provided by the Road 
Traffic Offenders Act 1988 for contraventions of s103(1)(b) of the Road Traffic Act 1988. 
The increased penalty was imposed under s45 of the Criminal Proceedings etc. 
(Reform) (Scotland) Act 2007. The complainers challenged the competency of that Act of 
the Scottish Parliament, arguing that, “it is not within the legislative competence of the 
Scottish Parliament to intromit with the sentencing powers laid down in those statutes, 
and any purported attempt to do so is ultra vires.” 

The court found that discussion centred on s29(4) of the Scotland Act 1998. It was 
common ground that the penalties provided by the Road Traffic Acts form part of Scots 
criminal law, “having regard to the inclusive definition contained in section 126(5) of the 
Scotland Act.” It was also agreed between the parties that the subject matter (road traffic 
acts) is reserved to Westminster under Schedule 5 to the Scotland Act and that one of 
the effects of the 2007 Act is to make modifications to a part of Scots criminal law as it 
applies to this reserved matter. Section 45 of the 2007 Act, therefore, ‘relates to’ a 
reserved matter, “as provided by section 29(4) of the Scotland Act, unless the proviso to 
the subsection applies, i.e. unless the purpose of the provision is to make the law in 
question apply consistently to reserved matters and otherwise [emphasis added].” 

In determining whether s45 fell within the proviso in s29(4), the court looked at the 
purpose of the 2007 statute. It did so by reference to the Explanatory Notes to the 
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Criminal Proceedings etc. (Reform) (Scotland) Act 2007. From that it was found that the 
purpose of the relevant provisions of the 2007 Act was to:  

“make Scots criminal law with regard to penalties, procedure and jurisdiction in 
the sheriff court apply consistently to both common law offences and statutory 
offences. As provided by paragraph 3 in Part I of Schedule 4 to the Scotland 
Act, the modifications made by section 45 of the 2007 Act to the reading of Part 
I of Schedule 2 to [Road Traffic Offenders Act] 1988 are merely incidental to, or 
consequential on, the more general aspect of the provision, which relates 
generally to the powers of the sheriff in relation to statutory offences, whatever 
their origin; and the modifications do not have a greater effect upon reserved 
matters than is necessary to give effect to the purpose of the provision in 
section 45.” 

In short, the increased sentence can apply because reserved legislation may be 
amended in certain circumstances, if the amendment is incidental to legislation that 
covers a devolved area. This case was one of those circumstances where the 
amendment will make the treatment of these offences consistent with other offences 
under Scots Criminal Law, which is devolved. 

Narrow Interpretation 

In addition to the above, Section 101 of the Scotland Act requires a narrow interpretation 
to be applied in determining whether an act of the Scottish Parliament or provision of 
such an act, lies within the competence of the Scottish Parliament. 

It was pointed out by the Lord Advocate (Hansard, H.L. Vol. 593, cols 1952-56) and 
cited in the General Note to s101in Greens Annotated Acts, The Scotland Act 1998 
(2Ed.)(2000) that: 

“the point of s101 is to enable courts to give effect to legislation, wherever 
possible, rather than invalidate it. He took the example of an Act of the Scottish 
Parliament which enabled Scottish Ministers to hold a referendum on any 
matters. Such an Act could be read as permitting a referendum on reserved 
matters such as independence (for Scotland) or the monarchy. The Act would, 
he suggested, be in danger of being held ultra vires to that extent but, to 
preserve its validity, this section requires to be read as narrowly as is required 
for it to be intra vires, so far as that is possible. In this case they could read the 
Act as enabling only the holding of referendums on matters within the 
Parliament’s competence and the Act would, therefore, not be rendered ultra 
vires.” 

The Lord Advocate’s interpretation is arguably based on earlier versions of the Scotland 
Bill during its passage through Parliament, in which this argument was more explicitly 
made in the provisions of those earlier versions. 
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Conclusion 

The ‘respection’ doctrine is similar to the ‘pith and substance’ doctrine insofar as both 
have a line of precedent supporting methods by which the phrase ‘in respect of’ is to be 
used and interpreted. It was argued above that the difference between respection and 
pith and substance is a subtle one, with the latter applying to two exclusive lists of 
competencies in the federal context, while the former is more suited to the United 
Kingdom model of asymmetrical devolution. However, in approaching questions of vires 
vis-à-vis the powers of the Scottish Parliament, the High Court has taken an approach 
similar to that required by s101 of the Scotland Act and required a narrow interpretation 
of provisions, in a way that renders the provisions within competence. 

 

Murray Earle 
Senior Research Specialist 

SPICe 
4 November 2008 
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Justice Committee 
 

26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 
 

Domestic Abuse (Scotland) Bill 
 

Summary of written evidence submitted to the Justice Committee 
 

Background 
 
1. The deadline for written submissions on this Bill was 17 September 2010.  Twenty 

four written submissions were received.  They were all supportive of the Bill’s 
general policy intentions although some expressed concern about cost and others 
suggested that there might be different ways of achieving the stated aims.  The aims 
are to (1) increase access to justice for victims of domestic abuse and (2) enable 
police and prosecutors to provide a more robust response to breached civil 
protection orders which in run may deter abusers from further abusive action.1   

 
General 
  
2. The reasons given for supporting the Bill were broadly that it would make it easier to 

obtain a protective order and would provide a more robust response to any breach of 
a civil order.  Whilst all were supportive of the aims behind the Bill there were some 
reservations about the Bill itself.  The Law Society questioned whether it would be 
better to look at improving existing measures rather than creating new measures.  It 
and others noted that the proposals for legislation on arranged marriages would 
potentially create a further type of order and that there could be a risk of a number of 
new provisions being created with added complexity. 

 
Section 1: Amendment of the Protection from Harassment Act 1997 
 
3. Many respondents voiced their support for the removal of the course of conduct 

requirement before an order could be granted.  It should be noted that the course of 
conduct requirement for obtaining a non-harassment order in Scotland was removed 
by section 15 of the Criminal Justice and Licensing (Scotland) Act 2010.  This Bill 
creates a new crime of “harassment amounting to abuse” in respect of which there 
would be no requirement for a course of conduct.  All respondents agreed that it was 
not appropriate that there should be a course of conduct requirement for harassment 
amounting to domestic abuse.  ASSIST pointed out that domestic abuse is by its 
very nature difficult to investigate and more often than not will occur in private with 
little or no corroboration.  
 

                                            
1 Paragraph 2, Policy Memorandum 
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Section 2: Amendment of the Legal Aid (Scotland) Act 1986 
 
4. Victim Support Scotland, ACPOS, Scottish Women’s Convention and others were all 

supportive of this change.  In general the view was that all victims of domestic abuse 
should have equal access to protection by the courts regardless of cost and should 
not have to pay for their own protection.  UNISON said that although some might 
argue that the increased cost to the public purse would be a problem, domestic 
violence has a great cost to society and legal protections which offered victims 
increased safety would in fact be cost effective.   

 
5. Scottish Women’s Aid (SWA) agreed that those seeking protective orders should not 

have to pay for them and said it was inequitable that an abuser would get criminal 
legal aid and pay nothing whereas a victim has to pay to get legal protection.  SWA 
also pointed out that the proposed changes would only disregard a person’s 
disposable income but when applying for civil legal aid a person’s disposable income 
and capital would be assessed.  SWA added that there was also an issue to be 
considered about the further tests applied by SLAB before civil legal aid could be 
granted (the legal merits tests of probable cause and reasonableness).    

 
6. ASSIST said that victims currently experience real financial problems when 

attempting to access protective orders and that there are fewer solicitors willing to 
carry out civil legal work.  However, this point was disputed by SLAB who said that 
they had seen a significant increase in civil legal aid activity and the numbers of 
firms providing it.  

 
7. In the view of the Law Society it was difficult to see how the legal aid system could 

cope with this change.  If automatic free legal aid was available to one party in a civil 
case it would need to be equally available to the other party to avoid challenges 
under human rights legislation.  The Law Society said that although on the face of it 
it would seem an unfair discrepancy that perpetrators of domestic abuse were more 
likely to get legal aid than their victims, that was because the perpetrator was more 
likely to be entitled to criminal legal aid if prosecuted but was no more likely than the 
alleged victim to get civil legal aid.  

 
8. The Scottish Government is completely opposed to section 2 of the Bill on the basis 

of cost.  Its view is that the Legal Aid Fund is already under pressure, that this 
provision would increase the pressure and give rise to greater costs for the Legal Aid 
Fund and the public purse more widely (for example the Police, the Scottish Prison 
Service, the Crown Office and the Scottish Court Service).  The Scottish 
Government pointed out that court costs would increase because those in receipt of 
legal aid would be exempt from paying court fees. 

 
9. SLAB said that although the Bill is worthy, it was concerned about the potentially 

significant costs which could arise.  It pointed out that it is unclear from the Bill 
whether the provisions relating to the legal aid test are intended to apply to any 
action which could include a crave for protective orders or only to standalone 
actions.  If it is the former, its view is that it might create a complex, uncertain, costly 
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and burdensome administrative process.  SLAB also said that removing the means 
test gives no guarantee that access to protective orders would be improved 
significantly as the bill only deals with changes applying to civil legal aid and not 
advice and assistance.  The removal of the means test still leaves the other tests 
(probable cause and reasonableness).  In its experience, refusals of applications for 
civil legal aid by those seeking protective orders are more likely to be based on the 
fact that the legal merits tests are not met rather than because financial eligibility 
tests had not been met. 

 
Section 3: Breach of interdict with power of arrest 
 
10. The Scottish Government is supportive of criminalising breaches of interdict with a 

power of arrest where domestic abuse is involved but considers that amendments 
are required to take account of a number of legislative changes that are not reflected 
in the Bill.  The Law Society however questioned the need for this provision given 
the existing measures to deal with contempt of court and was of the view that the 
proposed penalties seemed unduly strict.  It sought clarification of what standard of 
proof would be used as in its view any criminal liability, without the criminal standard 
of proof with corroboration, would not be acceptable.   

 
11. SWA was supportive but said that matters such as standard of proof and 

requirement for corroboration, would need to be addressed.  Victim Support 
Scotland agreed with the proposal to make it a criminal offence to breach an interdict 
with a power of arrest as sending a clear signal to the abuser that their actions are 
unacceptable.  ACPOS agreed and pointed out that the stronger powers may also 
act as a deterrent.  

 
12. ASSIST said that this change would free up valuable civil court time and ensure less 

lengthy and expensive proceedings.  They noted that lengthy civil proceedings could 
leave a victim subject to ongoing abuse and harassment, at the risk of being 
seriously hurt or harmed and without any additional protection such as special bail 
conditions.  Criminalisation of a breach of interdict with a power of arrest would 
deliver a clear message to those who use violence that if a court order is breached, 
it is treated seriously. 

 
Section 4: Meaning of “domestic abuse” 
 
13. This was the section that gave rise to the most disquiet.  A great number of 

respondents were not in favour of any definition being set out in the Bill.  SWA did 
not agree with the definition set out in the Bill as it was not in line with the commonly 
understood definition.  They sought removal from the Bill of the definition, not just 
amendment.  The Scottish Children’s Reporter Administration (SCRA) agreed with 
SWA that the statutory definition provided in the Bill should be removed.  SCRA 
pointed out that the Children’s Hearings (Scotland) Bill, currently going through the 
Parliament, includes a new ground of referral for children exposed to the 
perpetrators of domestic abuse. 
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14.  ASSIST said that creating a statutory definition of domestic abuse would create 
significant difficulty and that the list of relationships was unhelpful as it extended 
what is currently accepted as being domestic abuse to family violence.  It pointed to 
the existing wording in the Family Law (Scotland) Act 2006 which it felt should 
remain as the accepted definition. 

   
15. Glasgow Violence Against Women Partnership (GVAWP) drew attention to the 

definition agreed in Scotland in the National Strategy to Address Domestic Abuse.  It 
too did not agree that broadening out the definition to include other familial (blood or 
by adoption) relationships was helpful.  Its view was that the Bill should be clear 
about its purpose and whether it will exist to tackle ‘domestic abuse’ or ‘abuse’ as 
there would be a danger in attempting to ‘catch all’.   

 
16. Barnardo’s Scotland was also concerned that the definition of domestic abuse went 

beyond the previous definitions of domestic abuse in use in Scotland which relate 
solely to partners and ex-partners.  It pointed to the existing definition of domestic 
abuse in the National Strategy to Address Domestic Abuse published in 2000 by the 
Scottish Executive.  Zero Tolerance said that the definition in the Bill blurs the 
boundaries between domestic abuse as it is understood and recognised in Scotland, 
and familial/child abuse.  They urged caution in creating a legal definition of 
‘domestic abuse’ in this Bill which could create inconsistencies between various 
piece of legislation; create confusion around the boundaries between domestic 
abuse and child abuse; and might create a definition which is not supported or 
recognised by the agencies and organisations with the most expertise in this area.   

 
17. The Law Society had a concern about the use of the phrase “an established 

relationship of any length” saying that this could prove difficult for the courts to 
interpret, as “length” is a key component of being “established”.  If length was to be 
disregarded, it felt it might be difficult to see what the intended criteria for a 
relationship may be.  This would be particularly worrying when the nature of the 
relationship may be broad enough to encompass flatmates, co-owners of dwelling 
houses or even business partners.   

 
18. Engender said that the definition of “domestic abuse” in the Bill construed domestic 

abuse too widely in terms of the parties and their relationships and was not in line 
with the recognised and understood definition (based on UN definitions) referring to 
spouses, partners and ex-partners nor was it gendered appropriately.   

 
19. On the other hand Victim Support Scotland, Unison and the Scottish Women’s 

Convention supported the definition in the Bill.  ACPOS noted that adopting this 
definition would provide access to civil remedies to a broader spectrum of people but 
at the same time widening the scope of the definition to include familial abuse had 
the potential to challenge existing capacity issues across all Scottish police forces 
and the wider criminal justice response.  ACPOS also drew attention to the emerging 
area of honour based violence saying that although the proposed definition would 
provide increased protection to such victims from certain family members such 
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abuse could be perpetrated by other members of the extended family not covered by 
the proposed definition, for example siblings, cousins or uncles and that this would 
merit further consideration. 

 
For Decision 
 
20. The annexe to this paper details the oral evidence sessions already planned.  There 

is some time available on 2 November 2010 to slot in further evidence if members 
were so minded but only a maximum of two additional panels.  Many of the written 
submissions raise similar points which are expected to be covered by those already 
invited to give oral evidence.  Given the possible impact on the Legal Aid Fund, it 
may be that the Committee would wish to consider inviting the Scottish Legal Aid 
Board to give oral evidence.  SLAB did indicate that it was willing to come and give 
evidence to the Committee if invited to do so.  The Committee is invited to consider 
the written evidence received and decide whether it wishes to invite any further 
witnesses to give oral evidence beyond those already invited.  The date for the 
Minister’s attendance can be finalised once a decision has been taken on whether to 
invite any more oral evidence. 

 
21. The Convener has suggested that as part of its scrutiny of this Bill, the Committee, 

or at least some of its members, could visit the Domestic Abuse courts in Glasgow.  
Members are invited to indicate their interest in such a visit.  Given the Committee’s 
work programme it will not be possible to undertake such a visit during justice 
committee meeting time.  However, it is understood that the domestic abuse court 
sits daily and if members so wish it should be possible to arrange such a visit for a 
Monday, Tuesday afternoon or Wednesday morning depending on other 
commitments.   

 
Anne Peat 
Senior Assistant Clerk 
September 2010 
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Annexe 
 

 
1st Oral evidence session  – Tues 5 Oct 

 
 

Scottish Women’s Aid Panel (3 or 4 members 
to provide a representative spread) 

 
Followed by 

 
ASSIST  

(Advocacy, Safety, Support, Information, 
Services Together, the specialist domestic 

abuse advocacy service linked to Glasgow’s 
domestic abuse courts. 

 

 
 
 
 

 
2nd Oral evidence session  – Tues 26 Oct 

 
 

Law Society Panel 
 

Followed by 
 

ACPOS and COPFS together 
 

 
 
 
 

 
3rd Oral evidence session  –  2 November 2010 

 
 

free pending review of written evidence etc 
 

followed by  
 

Cabinet Secretary for Justice (possible)  
 

 

 
4th Oral evidence session – 9 November 2010 

 
 

Cabinet Secretary for Justice (possible) 
 

Followed by 
 

Rhoda Grant MSP – member in charge 
 

 
 

 
16 November 2010 

Consideration of issues paper 
 

7 December 2010 
Consideration of draft report 
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Justice Committee 
 

26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 
 

Letter from the Convener to George Foulkes MSP 
 

Inquiry into decision on Abdelbaset al-Megrahi 
 
I am writing further to my letter of 22 July [please see Annexe A] to inform you of the 
outcome of the Committee’s consideration, at its meeting yesterday morning, of 
your letter of 20 July [please see Annexe B]. 
 
The Committee recognised that your request was perfectly legitimate and gave 
careful consideration to your letter in the context of a review of its work programme.  
Whilst some members felt there are legitimate grounds for further investigation, the 
clear majority view within the Committee was that there is no new evidence 
currently available that would justify reopening the inquiry. 
 
I am sending a copy of this letter to the Cabinet Secretary for Justice. 
 
 
Bill Aitken MSP 
Convener, Justice Committee 
22 September 2010 
 
 
Annexe A 
 

Letter from the Convener to George Foulkes MSP 
 
Abdelbaset al-Megrahi 
 
Thank you for your letter of 20 July, in which you invite me to consider reopening 
the Justice Committee’s inquiry into the decision to release Mr al-Megrahi. 
 
As you will appreciate, decisions about what inquiries to undertake are properly 
matters for the whole Committee.  The Justice Committee has an agreed work 
programme for the remainder of the session, which is reviewed on a regular basis.  
This is dominated by legislation, but also includes a number of scrutiny topics that 
Committee members have agreed to consider when time becomes available.   
 
I will ensure that your request is considered by the Committee, in the context of the 
work programme, at an early opportunity. 
 
 
Bill Aitken MSP 
Convener, Justice Committee 
22 July 2010 

 
 



J/S3/10/26/7 

Annexe A 
 

Letter from the George Foulkes MSP to the Convener 
 
Abdelbaset Ali Mohmet al-Megrahi 
 
I am writing to ask you to urgently consider reopening the enquiry by the Justice 
Committee into the release of the Lockerbie bomber, Mr Al-Megrahi. 
 
This is now urgent because of ill-informed speculation in the London media and the 
US Congress that BP was involved in the decision to release Mr Al-Megrahi and that 
it was part of the prisoner transfer agreement between the UK and Libyan 
Governments. 
 
Kenny MacAskill has stated repeatedly that the release decision was based on 
compassionate grounds claiming medical evidence showed that Mr Al-Megrahi had 
less than three months to live, and was not part of the prisoner transfer agreement.  
Mr MacAskill has also repeatedly said that the decision was his alone. 
 
However, since it is now over a year since the medical examination on which his 
release was granted and Mr Al-Megrahi is unique as the only such compassionate 
release prisoner who has lived so long, it would be appropriate if you were to agree 
that your Committee should look again at this case when the Scottish Parliament 
returns at the start of September. 
 
It is also important to indicate to the bereaved relatives in both the UK and USA that 
the Scottish Parliament treats these concerns seriously as David Cameron meets 
the US relatives of the Lockerbie dead. 
 
If you agree to this now, then the Justice Minister could be called before your 
Committee soon after our return. 
 
Can I further ask you to consider how the medical evidence on which the release 
was agreed could be made public? 
 
In spite of my persistent efforts with the Scottish Government, the local authority 
responsible for Mr Al-Megrahi’s supervision, and the Information Commissioner, 
they have refused to release this information which is vital to the case. 
 
I look forward to your response. 
 
 
George Foulkes MSP 
Member for the Lothians 
20 July 2010 
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