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JUSTICE COMMITTEE 
 

AGENDA 
 

25th Meeting, 2010 (Session 3) 
 

Tuesday 21 September 2010 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

any consideration of written and oral evidence received on the Domestic Abuse 
(Scotland) Bill at Stage 1 should be taken in private at future meetings. 

 
2. Decision on taking business in private: The Committee will decide whether 

its consideration of the legislative competence of the Criminal Sentencing 
(Equity Fines) (Scotland) Bill and any consideration of a report on the issue 
should be taken in private at future meetings. 

 
3. Damages (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

Ronnie Conway, Scottish Co-ordinator, Association of Personal Injury 
Lawyers; 
 
Frank Maguire, Senior Partner, Thompsons Solicitors; 
 
Cameron McNaught, Forum of Insurance Lawyers; 
 
Gordon Keyden, Litigation Partner, Simpson & Marwick Solicitors. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Criminal Legal Assistance (Fees) (Scotland) Regulations 2010 
(SSI 2010/270); 
  
the Criminal Legal Assistance (Fees) (No. 2) (Scotland) Regulations 2010 
(SSI 2010/312). 
 

5. Work programme (in private): The Committee will consider its work 
programme. 
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6. Damages (Scotland) Bill (in private): The Committee will consider the main 

themes arising from the oral evidence heard earlier in the meeting. 
 
 

Andrew Mylne 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: andrew.mylne@scottish.parliament.uk 

mailto:andrew.mylne@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 3  

All written submissions on the Damages (Scotland) Bill  
 

  

Paper by SPICe (private paper) 
 

J/S3/10/25/1 (P) 

Agenda item 4  

SSI 2010/270 cover note 
 

J/S3/10/25/2 

The Criminal Legal Assistance (Fees) (Scotland) 
Regulations 2010 (SSI 2010/270)  
 

  

SSI 2010/312 cover note 
 

J/S3/10/25/3 

The Criminal Legal Assistance (Fees) (No. 2) (Scotland) 
Regulations 2010 (SSI 2010/312)  
 

  

Agenda item 5  

Paper by the Clerk 
 

J/S3/10/25/4 

 

http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/Written%20submissions/submissions.htm
http://www.oqps.gov.uk/legislation/ssi/ssi2010/ssi_20100270_en_1
http://www.oqps.gov.uk/legislation/ssi/ssi2010/ssi_20100312_en_1
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Justice Committee 

 
25th Meeting, 2010 (Session 3), Tuesday 21 September 2010 

 
SSI cover note 

 
SSI title and 
number: 
 

The Criminal Legal Assistance (Fees) (Scotland) Regulations 
2010 (SSI 2010/270) 

Type of Instrument: 
 

Negative 

Coming into force: 8 July 2010 

Justice Committee deadline to 
consider SSI: 

4 October 2010 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes [please see Annexe A] 

Purpose of Instrument: The purpose of this instrument is to ensure 
that a solicitor (A) who assists a client at a 
police station during the initial 6 hour 
detention period is paid for doing so where 
another solicitor (B) goes on to act for the 
client in any summary criminal proceedings 
subsequently raised.  It also provides for 
the fee payable to B to be reduced by the 
amount of the fee paid to A. 
 

Justice Committee consideration 
 
1. The instrument was laid on 29 June 2010 and the Justice Committee has been 

designated as lead committee. The instrument was referred to by the Cabinet 
Secretary for Justice in his letter of 28 June [attached at Annexe B]. 

 
2. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid.  All 
negative instruments are considered by the Subordinate Legislation Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds).  Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument.  If the motion is 
agreed to, the Parliamentary Bureau must then lodge a motion to annul the 
instrument for consideration by the Parliament.  If that is also agreed to, Scottish 
Ministers must revoke the instrument.  

 
3. Each negative instrument appears on a committee agenda at the first opportunity 

after the Subordinate Legislation Committee has reported on it.  This means that, 
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if questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered 
into or a Minister or officials invited to give evidence.  In other cases, the 
Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 

 
 
Annexe A 
 
Extract from the Subordinate Legislation Committee’s 44rd report 2010 
 
The Criminal Legal Assistance (Fees) (Scotland) Regulations 2010 
(SSI2010/270) 
 
The purpose of these Regulations is to ensure that solicitors receive fair payment for 
work done, without materially increasing the cost to the Scottish Legal Aid Fund.  
 
The change is required to implement interim guidelines issued by the Lord Advocate 
concerning the need for legal representation for suspects during interview by police 
which takes effect from July 2010. 
 
The Regulations came into force on 8 July 2010. The Regulations are subject to 
negative resolution procedure but did not comply with the 21 day rule. 
 
21 day rule 
The reason for non-compliance with the 21 day rule is set out in the accompanying 
letter to the Presiding Officer. The Lord Advocate issued interim guidelines to all 
Chief Constables in Scotland, on access to a solicitor by suspects, on 9 June 2010. 
These came into force, in relation to cases which proceed summarily, on 8 July 
2010. The guidelines stated that suspects must be offered access to a solicitor prior 
to interview. The Scottish Government expects that the guidelines will result in an 
increase in the number of cases where the solicitor who assists the client at the 
police station, is not the solicitor who will act for the client in the subsequent 
proceedings. It was necessary for the 21 day rule to be breached to ensure that 
these Regulations be brought into force on the same day that the Lord Advocate’s 
guidelines take effect, to ensure that solicitors are able to be paid fairly for their work. 
 
The Committee reports that it is otherwise content with this instrument, and for 
its interests, with the reason given for the 21 day rule not having been 
complied with. 
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Annexe B 
 

Justice Committee 
 

Legal Aid Issues 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
I am writing to give you advance notice of changes which are to be made to the legal 
aid regime in consequence of the Lord Advocate’s recent guidelines on the right to 
have a solicitor present during police interviews. Separately, I also wish to take this 
opportunity to correct two factual errors which were made during the Committee’s 
evidence session on 22 June in relation to the Criminal Legal Aid (Fees) (Scotland) 
Amendment (No. 2) Regulations 2010 (SSI 2010/212). 
 
Changes in consequence of the Lord Advocate’s guidelines 
 
I appreciate that the Committee is concerned about the consequences of the Lord 
Advocate’s recently issued guidelines to chief constables. As you know, those 
guidelines broadly require chief constables to ensure that a person being questioned 
by the police during the initial 6 hour detention period has access to a solicitor. As 
the Minister for Community Safety indicated to the Committee on 22 June, the 
Scottish Government has been giving careful consideration to the effect of the 
guidelines on the legal aid regime and, in particular, to the advice and assistance 
part of that regime. As he said, we are currently at a very early stage in 
implementation. We are closely monitoring the possible implications of the guidelines 
including on the legal aid budget. That consideration has, however, led the 
Government to conclude that one adjustment is required as a matter of urgency. 
 
In cases which proceed summarily, the rules of the current legal aid regime mean 
that if a solicitor spends less than 2 hours assisting a client at a police station, the 
fee for that work is subsumed within a fixed payment designed to remunerate the 
solicitor for the whole case. The difficulty is that if the solicitor who attended the 
police station is not the solicitor who goes on to handle the case, the solicitor who 
attended the police station will not be paid for that work because his or her fee will be 
subsumed within the fixed payment paid to the solicitor who subsequently took over. 
 
The Government has decided that this problem needs to be resolved in time for the 
Lord Advocate’s guidelines taking effect in relation to summary cases on 8th July. It 
is therefore necessary for the regulations making the required amendments to come 
into force on that date. The Government will lay those regulations before the 
Parliament as soon as possible but, regrettably, there is insufficient time to allow the 
usual 21 days between laying the regulations and their coming into force. 
 
The effect of the amending regulations will be to ensure that, in the situation 
described above, the solicitor who undertook the work at the police station will be 
paid for that work despite the case subsequently being passed on to another 
solicitor. Further, because the fixed payment due to the solicitor who deals with the 
rest of the case is designed to include a fee for the work done at the police station, 
the amending regulations will provide that the fee for that work is to be deducted 
from the fixed payment. 
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Corrections in relation to the Committee’s meeting on 22 June 
 
I would like to take this opportunity to correct two factual errors which were made in 
the course of the Committee’s evidence session on 22 June in respect of the 
Criminal Legal Aid (Scotland) (Fees) Amendment (No. 2) Regulations 2010.   
 
First, during that session James Kelly mentioned that legal aid applications had 
increased by more than 20% in the past year.  To be precise, the reported increase 
of 24% in applications relates to civil legal aid.  In relation to criminal legal aid (which 
is the subject of the instrument that was under consideration last week) the increase 
in applications has been 3.8%. 
 
Second, the Minister advised that the additional cost of the Regulations is to be met 
from the Scottish Legal Aid Board’s budget line. To be clear, the Board have an 
operational budget which is separate from the statutory Scottish Legal Aid Fund. It is 
out of the Fund that the costs of legal aid provision (including the costs attributable to 
the Regulations) are paid.. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
28 June 2010 
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Justice Committee 

 
25th Meeting, 2010 (Session 3), Tuesday 21 September 2010 

 
SSI cover note 

 
SSI title and 
number: 
 

The Criminal Legal Assistance (Fees) (No. 2) (Scotland) 
Regulations 2010 (SSI 2010/312) 

Type of Instrument: 
 

Negative 

Coming into force: 30 September 2010 

Justice Committee deadline to 
consider SSI: 

4 October 2010 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: The instrument allows a solicitor to receive 
an increased or additional payment for 
providing advice and assistance to a 
suspect being detained for the purpose of 
questioning by the police between the 
hours of 10 pm and 7 am.  The Scottish 
Legal Aid Board estimate the cost of the 
Regulations to be approximately £190,000 
a year. 
 

Justice Committee consideration 
 
1. The instrument was laid on 6 September 2010 and the Justice Committee has 

been designated as lead committee. 
 
2. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid.  All 
negative instruments are considered by the Subordinate Legislation Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds).  Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument.  If the motion is 
agreed to, the Parliamentary Bureau must then lodge a motion to annul the 
instrument for consideration by the Parliament.  If that is also agreed to, Scottish 
Ministers must revoke the instrument. 

 
3. Each negative instrument appears on a committee agenda at the first opportunity 

after the Subordinate Legislation Committee has reported on it.  This means that, 
if questions are asked or concerns raised, consideration of the instrument can 
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usually be continued to a later meeting to allow correspondence to be entered 
into or a Minister or officials invited to give evidence.  In other cases, the 
Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 
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Justice Committee 
 

25th Meeting, 2010 (Session 3), Tuesday 21 September 2010 
 

Committee work programme 

 

Background 

1. The Committee’s last full review of its work programme took place on 
1 June 2010.  The paper for that meeting provided an overview of Scottish 
Government Bills and then-forthcoming Members’ Bills, and flagged up the 
need for budget scrutiny in the autumn and consideration of the EU 
Commission work programme. The paper also reviewed the position in 
relation to the various topics previously identified for committee scrutiny 
(including through one-off evidence sessions) when time becomes 
available. 

2. There was a further discussion on 15 June specifically on the handling of 
Members’ Bills.  As members will recall, it had been suggested that as 
many as five such Bills could have been referred to the Committee, 
although in the event the number was four.  The main outcome of the 
discussion on 15 June was the agreement of an order of priority for the 
Stage 1 consideration of three of those Bills. 

3. The main purpose of this paper is to provide a further update, particularly 
in the light of the Scottish Government’s recent announcement of its 2010-
11 legislative programme.  The main decision for the Committee concerns 
how to adjust its existing programme for scrutinising Members’ Bills in 
order to allow it to scrutinise two Scottish Government Bills expected to be 
referred to it shortly.  In addition, the Committee needs to decide how to 
respond to two recent requests to undertake inquiry work.   

Scottish Government Bills (2009-10 programme) 

4. Since the 1 June consideration of the work programme, the Criminal 
Justice and Licensing (Scotland) Bill has been passed and enacted.  In 
addition, the Committee has completed its scrutiny of the Legal Services 
(Scotland) Bill, although there will be some work for members and clerks in 
the run-up to the forthcoming Stage 3 proceedings.   

5. The only remaining Bill that was outstanding from the Scottish 
Government’s 2009-10 legislative programme was the proposed Debt and 
Family Homes Bill.  The timetable for that had already slipped by the time 
the Minister for Community Safety told the Committee in April that he had 
agreed to postpone the Bill from the 2009-10 legislative programme in 
order to allow further public consultation later in 2010.  At that stage it was 
not clear whether the Bill would re-emerge in the 2010-11 programme; in 
the event, however, it was not among those announced by the First 
Minister on 8 September. 
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Scottish Government Bills (2010-11 programme) 

6. Of the ten Bills that the First Minister did announce for the coming year, 
two fall clearly within the remit of the Justice Committee – the Double 
Jeopardy Bill and the Long Leases Bill.  Subject to the pre-introduction 
clearance processes being completed in time, both are expected to be 
introduced in the week beginning 4 October and to be referred to the 
Committee shortly thereafter for Stage 1 scrutiny. 

Double Jeopardy  

7. This Bill is understood to be largely based on the draft attached to the 
Scottish Law Commission’s report of December 2009 (Scot Law Com 
218).  That report was a response to part of a reference to the 
Commission by the Cabinet Secretary, in November 2007, to “consider the 
law relating to … the principle of double jeopardy, and whether there 
should be exceptions to it”, and followed the publication by the 
Commission of a discussion paper (DP 141) in January 2009.1 

8. The report recommended codifying the existing common-law principle 
prohibiting the retrial of an acquitted person, subject to limited exceptions 
for circumstances where the acquitted person subsequently confesses or 
where it becomes clear that the original trial was tainted or corrupted.  The 
Commission did not include a recommendation in its report on the 
question of whether a further exception should be made for cases where 
new evidence emerges after the original trial.  However, it did recommend 
that any such new-evidence exception, if introduced, should not be made 
retrospective, noting that this might raise an issue of ECHR-compliance. 

9. In the Scottish Government response to the Commission2, in March 2010, 
the Cabinet Secretary said he fully accepted the general thrust of the 
recommendations, but said that the Scottish Government was consulting 
on a number of particular issues, including the merits of a new-evidence 
exception.3  A few days earlier, in a debate in the Parliament, the Cabinet 
Secretary had said that his “strong inclination” was to make it possible to 
order a retrial in cases where new evidence had emerged, and felt that this 
should apply retrospectively.4 

10. During Stage 2 of the Criminal Justice and Licensing (Scotland) Bill, the 
Convener lodged a set of amendments that would have implemented the 

                                            
1 Both the report and discussion paper are available here: 
http://www.scotlawcom.gov.uk/publications/reports/2000-2009/. 
2 The SG response is available from the link in the previous footnote. 
3 The consultation document is available at: 
http://www.scotland.gov.uk/Publications/2010/03/22113128/0 
4 See Official Report, 24 March col 24877, available at: 
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-10/sor0324-
02.htm#Col24875  
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draft Bill attached to the SLC report.  In the event, however, the 
amendments were not moved, following a brief debate.5  

11. In the legislative programme documentation, the Scottish Government 
made clear that its forthcoming Bill would allow an exception to the double 
jeopardy rule in cases where “compelling new evidence emerges to 
substantially strengthen the case against the accused”, but that this would 
be restricted to “murder, rape, culpable homicide and serious sexual 
offences”.  It is also expected that the Bill will make the new-evidence 
exception retrospective.  In the debate on the legislative programme, the 
proposed Bill was welcomed by most speakers who commented on it.  
However, the Law Society of Scotland has already publicly registered its 
objection to the idea of making a new-evidence exception retrospective.6 

Long Leases 

12. This Bill is also based on a Scottish Law Commission draft, included in a 
report (Scot Law Com 204) published in December 2006.  This was seen 
by the Commission as the final part of a programme of reforms to the 
feudal system in Scotland, most of which has already been implemented 
through the Abolition of Feudal Tenure etc (Scotland) Act 2000, the 
Leasehold Casualties (Scotland) Act 2001, the Title Conditions (Scotland) 
Act 2003 and the Tenements (Scotland) Act 2004.  

13. Long leases are leases of land for periods of over 20 years, but in some 
cases for periods so long (for example, 999 years) as to render them 
equivalent in practice to a feudal arrangement.  Such long leases have 
never been common in Scotland, and widely used only in quite specific 
locations (notably Alva, Ardrossan, Saltcoats, Stevenson and Wishaw).  
The main aim of the Bill is to convert the remaining such leases (estimated 
at around 9,000) into outright ownership (although with an opt-out 
provision for tenants), in much the same way that the 2000 Act converted 
feudal tenure into ownership. 

Members’ Bills 

14. As noted above, the Committee has agreed to scrutinise at Stage 1 the 
following Members’ Bills in the following order of priority:  

(1) Damages (Scotland) Bill – Bill Butler 
(2) Domestic Abuse (Scotland) Bill – Rhoda Grant 
(3) Commissioner for Victims and Witnesses (Scotland) Bill – David 
Stewart. 
 

                                            
5 Justice Committee, 20 April 2010, Official Report col 2944, available at: 
http://www.scottish.parliament.uk/s3/committees/justice/or-10/ju10-1302.htm#Col2898  
6 See Law Society news release, available at: 
http://www.lawscot.co.uk/media_centre/news_arch/news_20100908.aspx; also Scotsman 
article: http://news.scotsman.com/news/Law-Society-Don39t-try-old.6524027.jp 
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15. The current work programme – set out in table format in Annexe A – 
therefore envisages these three Bills being considered in sequence 
throughout the autumn, with oral evidence on the Damages Bill being 
concluded by the end of September, evidence on the Domestic Abuse Bill 
taking place during October and early November, and evidence on the 
Commissioner Bill beginning in mid-November and then resuming in 
December (after Budget scrutiny).  In each case, the clerks will endeavour 
to bring forward draft reports for the Committee to consider as soon as 
possible after the completion of evidence-taking, and time at committee 
meetings will then need to be set aside to enable those reports to be 
considered. 

16. In addition, the Committee is currently considering Bill Wilson’s Criminal 
Sentencing (Equity Fines) (Scotland) Bill with a view to deciding whether 
to invoke Rule 9.14.18(b) and recommend its rejection on the grounds of 
legislative competence.  If such a course is followed, there would be 
minimal further work involved for the Committee; if it is not, then the 
Committee would require to conduct a Stage 1 inquiry on this Bill as well – 
which would, presumably, follow the Commissioner Bill in order of priority.  

17. With all three (or four) of these Bills, it is not just the time required to 
conduct Stage 1 scrutiny that is at issue.  If the Parliament agrees to their 
general principles, it is likely that they will be referred back to the Justice 
Committee for Stage 2 consideration.  The amount of committee time that 
will involve is, of course, largely a product of the number of amendments 
that are lodged – something that is almost impossible to predict at this 
stage. 

Relative prioritisation of Bills 

18. Perhaps the key question for the Committee now to decide is how to slot in 
scrutiny of the two new Scottish Government Bills with its existing 
programme of scrutiny of Members’ Bills. 

19. An initial point is to decide on an order of priority between the two new 
Scottish Government Bills.  It is understood that the Scottish Government 
regards the Double Jeopardy Bill as the more important of the two, and 
this view would appear (from the debate on the legislative programme) to 
be generally shared.  On this basis, the Committee may wish to agree to 
consider it first. 

20. In view of the relatively short time remaining in the current session, it will 
be necessary to proceed with Stage 1 scrutiny of these two Bills as quickly 
as possible.  In particular, it would be unfortunate if the opportunity was 
lost to issue a call for evidence on at least one of them before the October 
recess.  That would require an approach paper and draft call for evidence 
to be considered at the Committee’s meeting on 5 October, even though it 
seems likely that at least one of the Bills will not by then have been 
formally referred to the Committee, and perhaps not even introduced.  
However, the general shape and policy background of both Bills are well 
known, so this should not be a major difficulty in practice.  Should the 
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Committee be able to sign off a call for evidence on 5 October, it could 
then be published immediately after the publication of the introduced Bill 
and in any case no later than the beginning of the October recess.  

21. It is the Committee’s normal practice to consider approach papers on Bills 
in private.  There is a particular case for doing so on 5 October, since any 
draft call for evidence considered on that day will have to refer to a Bill 
which will not have been published by the time papers for the meeting are 
circulated.  The Committee may therefore wish to agree now to take any 
such item in private at the 5 October meeting. 

22. The next (and related) question is how long to allow for stakeholders to 
respond to the call for evidence.  Established good practice for 
consultations is to allow a minimum of 12 weeks for responses, but 
Parliamentary committees are rarely able to allow such a period for Stage 
1 consultations on Bills, and periods of around 6 to 8 weeks are more 
typical.  The fact that the general shape of both Bills is already widely 
known, and that there have been previous consultations (by the Scottish 
Law Commission in both cases, and by the Scottish Government in the 
case of Double Jeopardy), also makes the normal disadvantages of a 
reduced consultation timetable less acute. 

23. Normal practice is for a lead committee not to begin taking oral evidence 
until the deadline for written evidence has expired.  This ensures that all 
oral witnesses can comment on the points made in written submissions, 
and also enables the written submissions to be used as a guide to 
finalising the choice of oral witnesses (although it is also often possible, at 
the outset of the process, to identify and invite the first couple of panels of 
oral witnesses to minimise any delay between the deadline for written 
evidence and the beginning of oral evidence).  

24. While final decisions on the Stage 1 timetable are matters to be 
considered later, it seems clear from the above factors that oral evidence-
taking on the Double Jeopardy Bill (assuming it is to be the one 
considered first) could not reasonably begin earlier than the first meeting in 
December (i.e. on the basis that a call for evidence is issued at the 
beginning of the October recess, allowing a minimum of 7 weeks for 
responses).   

25. This would be mid-way through the period currently allocated to oral 
evidence-taking on the Commissioner Bill.  The question is therefore 
whether to interrupt the process of evidence-taking on that Bill (or even to 
hold off beginning that process so as not to have to interrupt it mid-way 
through) in order to allow scrutiny of the Double Jeopardy Bill to take 
precedence.   

26. There are various arguments that could be advanced for giving the Double 
Jeopardy Bill precedence in this way.  It could be claimed, for example, 
that it deals with a more important issue, and one of greater public interest; 
another factor may be that it appears to have a higher level of cross-party 
support and therefore a better prospect of becoming law.  A separate 
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argument could simply be that committees ought to give priority to Scottish 
Government Bills (regardless of their subject-matter or prospects of 
success), in recognition of the status of the elected administration (even 
when it is a minority administration).    

27. Against this, it could be argued that it would be unfair at this stage to delay 
the progress of a Bill that was introduced in June in favour of a Bill 
introduced more than four months later, and that all Bills should be treated 
equally in terms of prioritisation regardless of who introduced them or their 
subject-matter.  It could also be argued that deciding prioritisation on the 
basis of an assessment of the merits of a Bill or its prospects of success 
involves begging the key questions that scrutiny of the Bill are supposed to 
address, before the evidence has been heard.  Finally, it could be argued 
that a substantial delay would be unfair to stakeholders who have been 
working to the Committee’s deadline for written evidence (24 September – 
so far four submissions have been received). 

28. Similar (thought not identical) arguments apply in the case of the Long 
Leases Bill.  Again, the Committee needs to decide whether to give 
scrutiny of that Bill precedence over the Commissioner Bill.  

29. Taking account of the above considerations, the Committee is invited to: 

• agree to give priority in its work programme to the Double 
Jeopardy Bill over the Long Leases Bill; 

• consider an approach paper on the Double Jeopardy Bill – and, if 
possible, also the Long Leases Bill – at its meeting on 5 October 
(and to take the relevant item or items in private);  

• continue with its existing work programme insofar as it relates to 
oral evidence-taking on the Damages (Scotland) Bill and the 
Domestic Abuse (Scotland) Bill; 

• decide whether to give precedence in its work programme to  

(a) the Double Jeopardy Bill, and  

(b) the Long Leases Bill,  

in each case over the Commission for Victims and Witnesses 
(Scotland) Bill. 

Budget scrutiny 

30. The timetable for draft budget scrutiny is unchanged and the UK 
Comprehensive Spending Review is expected to be published on 20 
October.  The Scottish Spending Review and 2011-12 draft budget (as 
one document) are scheduled for publication on either 17 or 18 November.  
Two evidence taking sessions on the draft budget are included in the 
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committee’s timetable (23 and 30 November).  Subject committees are 
required to report to the Finance Committee by Friday 24 December. 

European scrutiny 

31. The Committee has now agreed its priorities arising from the EU 
Commission work programme, primarily through a list of issues to be 
tracked by the Parliament’s European Officer.  It is not envisaged that 
these will give rise to significant demands on committee time in the 
remainder of the session.  

Legislative consent memorandums 

32. As previously indicated, there is only one UK Parliament Bill announced in 
the Queen’s Speech that is liable to result in a legislative consent 
memorandum being referred to the Justice Committee – namely the Police 
Reform and Social Responsibility Bill.7  While most of its provisions will 
relate to England and Wales only, it may engage the Sewel Convention in 
respect of the creation of a UK-wide Border Police Force.  There is still no 
clear indication of when this Bill is likely to be introduced.     

Auditor General for Scotland reports 

33. The paper for the 1 June meeting mentioned that the Auditor General for 
Scotland expects to publish a report on the Scottish Police Services 
Authority in November, and suggested that the Committee might wish to 
undertake some work on it, perhaps through a one-off evidence session.  
No decision has so far been taken on this, and it may be that the most 
practical option will be to take the report into consideration during budget 
scrutiny (where police spending, and the potential for efficiency savings 
through centralisation of shared services, have already been identified as 
issues to be explored).    

Proposed new scrutiny topics 

34. In view of the volume of legislation that requires to be considered over the 
remaining months of the session, together with budget scrutiny, it will 
clearly be very difficult also to undertake any inquiry work. 

35. However, the Committee has received two recent requests for it to 
undertake inquiry work, and these need to be considered.   

Megrahi inquiry 

36. George Foulkes MSP wrote to the Convener on 20 July inviting the 
Committee to re-open its inquiry into the decision on Abdelbaset al-
Megrah as a matter of urgency.  Lord Foulkes’ letter (together with a 
holding reply by the Convener) is attached in Annexe B.  As reasons for 

                                            
7 Further information is available from the No. 10 website: 
http://www.number10.gov.uk/queens-speech/2010/05/queens-speech-police-reform-and-
social-responsibility-bill-50670 
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his request, the letter refers to “ill-informed speculation” about the decision 
in the media and the US, about the discrepancy between how long Mr al-
Megrahi has lived since his release and the prognosis on which the 
decision was based, and about the continuing refusal of the Scottish 
Government to publish certain information about Mr al-Megrahi’s medical 
condition. 

37. The Committee is invited to decide how to respond to this request.  In 
doing so, it may wish to consider what value might be added to the original 
inquiry by re-opening it at this stage, and what further evidence might now 
be considered in addition to the information that was available during that 
original inquiry.  The Committee will no doubt also wish to take account of 
the timetabling and other resource implications of its decision. 

Suggestions by Scottish Environment Link 

38. Andy Myles, the Parliamentary Officer for Scottish Environment Link, an 
umbrella body representing a wide range of wildlife and environment 
charities and organisations, wrote to the Committee in August suggesting 
the following two topics for the Committee to consider: 

Wildlife Crime – Can we strengthen the will of Parliament and 
government to implement the laws on wildlife crime? Such an inquiry 
would be especially timely given last year’s incidents and the latest 
reports and figures about raptor persecution.  The Partnership Against 
Wildlife Crime (PAWS) is meeting regularly and is being chaired by 
Roseanna Cunningham, but as yet there appears to be no concerted 
move to tighten up delivery of existing legislation. 
 
Environmental Rights and Responsibilities – A healthy environment 
is a basic right to which we are all entitled and we should all be able to 
defend. What are the barriers preventing people from standing up for 
their environment? How can communities be enabled to exercise their 
responsibility to defend their environment? Is Scotland adequately 
implementing the Aarhus Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in 
Environmental Matters? 

 
39. The Committee is invited to decide how to respond to these 

suggestions.  In doing so, it may wish to note that the first topic (wildlife 
crime) falls primarily within the remit of the Rural Affairs and Environment 
(RAE) Committee which is currently considering the Wildlife and Natural 
Environment (Scotland) Bill at Stage 1.  Indeed, the RAE Committee took 
oral evidence on wildlife crime at its meeting on 15 September.8  The 
second topic (environmental rights and responsibilities) might also be 
considered more appropriate to the RAE Committee.  For this reason, and 

                                            
8 The Official Report is available here: 
http://www.scottish.parliament.uk/s3/committees/rae/meetings.htm.  A SPICe briefing was 
published to support the RAE Committee’s consideration of these issues: 
http://www.scottish.parliament.uk/business/research/briefings-10/SB10-55.pdf 
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in view of its other priorities during the remainder of the session, the 
Justice Committee may simply wish to suggest to Mr Myles that he would 
be better directing his suggestions to the RAE Committee. 

Update on existing scrutiny topics 

40. The following paragraphs consist of a brief reminder of the various items of 
scrutiny work the Committee agreed at previous work programme 
discussions to undertake as and when time allows.   

Access to justice  
41. Proposal by Robert Brown, to consider in particular the availability of civil 

legal aid and the availability of solicitors (and other sources of advice, such 
as Citizens’ Advice Bureaux and law centres) within a reasonable 
travelling distance of where people live.  Some elements of this were 
raised during scrutiny of the Legal Services (Scotland) Bill.   

Training for the Judiciary  
42. This was originally proposed as a topic for a one-off session by the 

Convener.  The Committee has since corresponded with the Lord 
President, to whom formal responsibility for judicial training was 
transferred on 1 April under the Judiciary and Courts (Scotland) Act 2008.  
As a result, it was agreed that Committee members would take up an offer 
by the Lord President to have an informal session with the Judicial Studies 
Committee, and it is now expected that this will take place during 
November.  (The clerks will discuss practical arrangements with members 
separately.) 

Administrative Justice Steering Group  
43. The Committee agreed in September 2009 to hold a one-off evidence 

session on issues arising from the final report of the Administrative Justice 
Steering Group, chaired by Lord Philip, setting out options for the future 
administration of tribunals in Scotland.  

44. At the 1 June meeting, it was noted that the Scottish Committee of the 
Administrative Justice and Tribunals Council (SCAJTC) was holding a 
conference on 22 June 2010 to consider the issues arising from Lord 
Philip’s report.  A representative from SPICe attended and the Convener 
also attended for some of the event, so it may be possible for the 
Committee to receive some relevant feedback (perhaps in the form of a 
SPICe briefing) to update it on progress in this area.  In this connection, 
the Committee may wish to note that the SCAJTC also issued its own 
detailed consultation paper in June, for which the closing date for 
responses is 22 September.9  The Committee may therefore wish to ask 
the SCAJTC in due course to update it on the results of that consultation.  

                                            
9 The consultation document is available here: http://www.ajtc.gov.uk/docs/tribunal-reform-
scotland-discussion-paper.pdf 
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Calman Commission recommendations  
45. This was a proposal by Angela Constance to scrutinise the 

recommendations of the Commission on Scottish Devolution (the Calman 
Commission) relating to devolution of responsibility for the regulation of 
airguns, controlled substances, drink-driving limits and the national speed-
limit.  It was initially agreed to defer this issue until the then UK 
Government’s position was clear, and then until after the UK general 
election. 

46. The new UK Government is committed to bring forward a Scotland Bill to 
implement the final report of the Calman Commission.  Such a Bill is 
certain to engage the Sewel Convention, although it is not clear whether 
the Justice Committee would be involved in any consideration of the 
resulting LCM. 

Scottish Law Commission reports - implementation 
47. The Committee agreed to consider the issue of progress in implementing 

Scottish Law Commission reports, following concerns expressed in the 
Commission’s 2008 annual report by the chairman, Lord Drummond 
Young.  However, it agreed to defer its consideration until a working group 
of Scottish Parliament and Scottish Government officials had reported. 

48. Since then, the Committee has engaged in protracted correspondence 
with the Presiding Officer (as chair of the Parliamentary Bureau) on the 
question of whether it is appropriate (as proposed by the working group) 
that certain Law Commission Bills proposing minor and technical changes 
to the law should be referred to the Subordinate Legislation Committee.  
The most recent letter from the Presiding Officer is attached in Annexe C. 

49. The Committee may now wish to consider this matter closed, and delete it 
from its work programme.  In doing so, the Committee may wish to note 
that a number of Bills implementing Scottish Law Commission reports 
have been introduced or at least announced since this issue was first 
raised – including, of course, both the new Scottish Government Bills 
discussed earlier in this paper. 

Scotland’s Futures Forum – seminar topics  
50. The paper for the 1 June meeting informed members of a programme of 

seminars being developed by Scotland's Futures Forum (SFF) in 
association with Scottish universities.  The aim of the seminars is to 
support MSPs and academics to consider world-leading research and its 
policy implications.  The programme was expected to include three topics 
of particular relevance to the Justice Committee: 

• Brain imaging 
 

• Cybercrime 
 

• Women offenders  
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51. The seminar on brain imaging has now been arranged for 29 September 
and members have been notified separately of the details.   

Conclusion 
 
52. The Committee is invited to note the contents of this paper, and to make 

decisions as outlined at paragraphs 29, 37 and 39 above. 
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Annexe A 
 

Current work programme 
 

21 Sept 
Damages – evidence session 3 
Work programme (in private) 
 

28 Sept 
Damages – evidence session 4 (TBC) 
Domestic Abuse – consideration of written evidence 
 

5 Oct 
Domestic Abuse – evidence session 1 
Damages – issues paper 
 

Recess: 9 October to 24 October 

26 Oct 
Domestic Abuse – evidence session 2 
 
 

2 Nov 
Domestic Abuse – evidence session 3 
 
 

9 Nov 
Domestic Abuse – evidence session 4 
Damages – draft report 
Commissioner – consideration of written evidence 

16 Nov 
Domestic Abuse – issues paper 
Damages – draft report and sign off 
Commissioner – evidence session 1 

23 Nov 
Budget – evidence session 1 
 
 

30 Nov 
Budget – evidence session 2 
 
 

7 Dec 
Commissioner – evidence session 2 
Domestic Abuse – draft report? 
 

14 Dec 
Commissioner – evidence session 3 
Budget – draft report 
 

21 Dec Victims Commissioner – issues paper 
Budget – draft report and sign off 
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Recess: 23 December to 9 January 

11 Jan 
Domestic Abuse – draft report and sign off 
 
 

18 Jan 
Commissioner – draft report 
 
 

25 Jan 
 
 
 

1 Feb 
Commissioner –draft report and sign off 
 
 

8 Feb 
 
 
 

Recess: 12 February to 20 February 

22 Feb  
1 Mar  
8 Mar  
15 Mar  
22 Mar  
29 Mar  
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Annexe B 
 

Letter from George Foulkes MSP to the Convener 
 
I am writing to ask you to urgently consider reopening the enquiry by the 
Justice Committee into the release of the Lockerbie bomber, Mr Al-Megrahi. 
 
This is now urgent because of ill-informed speculation in the London media 
and the US Congress that BP was involved in the decision to release Mr Al-
Megrahi and that it was part of the prisoner transfer agreement between the 
UK and Libyan Governments. 
 
Kenny MacAskill has stated repeatedly that the release decision was based 
on compassionate grounds claiming medical evidence showed that Mr Al-
Megrahi had less than three months to live, and was not part of the prisoner 
transfer agreement.  Mr MacAskill has also repeatedly said that the decision 
was his alone. 
 
However, since it is now over a year since the medical examination on which 
his release was granted and Mr Al-Megrahi is unique as the only such 
compassionate release prisoner who has lived so long, it would be 
appropriate if you were to agree that your Committee should look again at this 
case when the Scottish Parliament returns at the start of September. 
 
It is also important to indicate to the bereaved relatives in both the UK and 
USA that the Scottish Parliament treats these concerns seriously as David 
Cameron meets the US relatives of the Lockerbie dead. 
 
If you agree to this now, then the Justice Minister could be called before your 
Committee soon after our return. 
 
Can I further ask you to consider how the medical evidence on which the 
release was agreed could be made public? 
 
In spite of my persistent efforts with the Scottish Government, the local 
authority responsible for Mr Al-Megrahi’s supervision, and the Information 
Commissioner, they have refused to release this information which is vital to 
the case. 
 
I look forward to your response. 
 
 
George Foulkes MSP 
20 July 2010 
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Holding response from the Convener to George Foulkes 
 
Thank you for your letter of 20 July, in which you invite me to consider 
reopening the Justice Committee’s inquiry into the decision to release Mr al-
Megrahi. 
 
As you will appreciate, decisions about what inquiries to undertake are 
properly matters for the whole Committee.  The Justice Committee has an 
agreed work programme for the remainder of the session, which is reviewed 
on a regular basis.  This is dominated by legislation, but also includes a 
number of scrutiny topics that Committee members have agreed to consider 
when time becomes available.   
 
I will ensure that your request is considered by the Committee, in the context 
of the work programme, at an early opportunity. 
 
 
Bill Aitken MSP 
Convener, Justice Committee 
22 July 2010 
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Annexe C 
 

Letter from the Presiding Officer to the Convener 
 

Thank you for your letter of 1 July in connection with Parliamentary scrutiny of 
Bills arising from Scottish Law Commission reports.  I can confirm that the 
Bureau, when considering the referral of such Bills, will consult the relevant 
committees in the usual manner. 
 
Alex Fergusson MSP 
Chair of the Parliamentary Bureau 
13 July 2010 
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