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JUSTICE COMMITTEE 
 

AGENDA 
 

4th Meeting, 2010 (Session 3) 
 

Tuesday 26 January 2010 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Summary justice reforms: The Committee will take evidence on the 

implementation of summary justice reform from— 
 

Oliver Adair, Convenor, and Ian Bryce, Ken Dalling, Vincent McGovern, 
and John Scott, Legal Aid Negotiating Team, Law Society of Scotland; 
 

and then from— 
 

Frank Mulholland QC, Solicitor General for Scotland; 
 
John Logue, Head of Policy, Crown Office and Procurator Fiscal Service. 
 

3. Crime and Security Bill (UK Parliament legislation): The Committee will 
consider a written response from the Minister for Community Safety to points 
raised by GeneWatch UK in its written submission on legislative consent 
memorandum LCM(S3) 27.1. 

 
4. Bribery Bill (UK Parliament legislation) (in private): The Committee will 

consider a draft report on legislative consent memorandum LCM(S3) 26.1. 
 
5. Inquiry into decision on Abdelbaset al-Megrahi (in private): The Committee 

will consider a further revised draft report. 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Summary justice reform cover note 
 

J/S3/10/4/1 

Paper from SPICe and the Clerk (private paper) (to follow) 
 

J/S3/10/4/2 

SPICe briefing: Summary Criminal Justice Reform  
 

  

Agenda item 3  

Response from the Scottish Government  
 

J/S3/10/4/3 

Agenda item 4  

Draft report (private paper) 
 

J/S3/10/4/4 (P) 

Agenda item 5  

Draft report (private paper) 
 

J/S3/10/4/5 (P) 

List of proposed amendments (private paper) 
 

J/S3/10/4/6 (P) 

Papers for information  

Response from the Minister for Community Safety on the 
Legal Services (Scotland) Bill  
 

J/S3/10/4/7 

Letter from Tom Marshall of Thompsons Solicitors 
 

J/S3/10/4/8 

Law Society of Scotland's analysis of its consultation on 
legal business models for the 21st century  
 

  

 

http://www.scottish.parliament.uk/business/research/briefings-09/SB09-84.pdf
http://www.lawscot.org.uk/uploads/ABS/consultation%20analysis.pdf
http://www.lawscot.org.uk/uploads/ABS/consultation%20analysis.pdf
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Justice Committee 
 

4th Meeting, 2010 (Session 3), Tuesday 26 January 2010 
 

Note by the Clerk on the one-off session on summary justice reform 

1. The purpose of this note is to provide background information relating to 
the Committee’s scrutiny of summary justice reform at this meeting. 

Background 

2. The Solicitor General for Scotland, Frank Mulholland QC, wrote to the 
Committee in March outlining progress with the implementation of the 
summary justice reforms by the Crown Office and Procurator Fiscal 
Service, and suggesting a one-off session on the reforms with himself and 
COPFS officials (please see Annexe A).  At its meeting on 22 September 
2009, the Committee agreed to hear from the Solicitor General on this 
topic when a suitable opportunity arose.  

3. Information on the background to the summary justice reforms, including 
the available evidence on their impact and the Scottish Government’s 
plans for monitoring and evaluating the reforms, can be found in a briefing 
recently published by the Scottish Parliament Information Centre (SPICe): 

http://www.scottish.parliament.uk/business/research/briefings-09/SB09-
84.pdf

Justice Committee consultation 

4. Once the date for the session with the Solicitor General had been set, the 
Committee agreed at its meeting on 15 December 2009 to invite written 
evidence on the recent summary justice reforms from other interested 
organisations. In order to keep the session manageable, the invitations 
were sent to a selection of groups who are either involved or affected by 
the reforms. Please see Annexe B for copy of all submissions received. 

5. The Committee also agreed at its meeting on 15 December 2009 to invite 
the Law Society of Scotland to give oral evidence at the meeting, prior to 
the session with the Solicitor General. 
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Annexe A 

Letter from Frank Mulholland QC, Solicitor General for Scotland, to the 
Convener of the Justice Committee 

 
Summary Justice Reform 
 
You will recall that the Lord Advocate and I wrote to the Justice Committee 
and the Justice Spokespersons for each party on a number of occasions last 
year in connection with the implementation of Summary Justice Reform by the 
Crown Office and Procurator Fiscal Service.  I thought it would be helpful to 
write again, as we approach the first anniversary of the start of the reforms 
and there is now a clearer picture of the impact on the prosecution of crime in 
Scotland and the effectiveness of the summary courts. 
 
We have repeatedly made clear our commitment, through Summary Justice 
Reform, to an improved summary justice system, one that operates quickly 
and with the minimum of inconvenience for victims and witnesses but tackles 
crime effectively and addresses the concerns of local communities.  It is 
encouraging, therefore, to note some early indications of improvement: 
 

• Cases are being dealt with more quickly - the proportion of cases 
disposed of within 26 weeks of caution and charge by the police 
increased from 68% in December 2007 to 77% in December 2008 and 
the average time from caution and charge to verdict fell from 165 days 
in December 2007 to 132 in December 2008 – this means that cases, 
on average, are being dealt with a month earlier as a result of the 
reforms; 

• More cases are being resolved without the need to cite witnesses or for 
the police to prepare paperwork – the number of accused pleading 
guilty at the first calling increased from 1,681 in December 2007 to 
3,739 in December 2008, an increase of 122%; 

• Almost 50,000 witnesses have been spared the need to give evidence 
– the number of witnesses cited by the prosecution fell from 411,000 
between April and December 2007 to 362,000 in the same period in 
2008 – this improvement has been achieved by the increase in 
accused pleading guilty early, a more efficient court system and a 
reduced number of cases prosecuted in court; 

• More cases are being prosecuted in the Justice of the Peace and 
District Courts, increasing from 28,000 cases in 2007 to 32,000 in 
2008.  This is freeing up the Sheriff Court to deal with more serious 
cases which can be seen in the drop of Sheriff Court prosecutions from 
75,000 to 67,000. 

 
All of these changes are in line with the conclusions of Sheriff Principal 
McInnes in his report in 2004 which were strongly endorsed by the Scottish 
Parliament in passing the Criminal Proceedings etc. (Reform) (Scotland) Act 
2007.  I am aware that much of the focus in the last year has been on the use 
of new direct measures by Procurators Fiscal; in particular, the 
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appropriateness and extent of their use and the repeated claim that accepted 
fiscal fines allow an offender to escape a “criminal record”. 
 
Looking firstly at the way they are being used, I have been reassured by the 
close monitoring by Area Procurators Fiscal, particularly in relation to direct 
measures used for minor offences of violence.  As the Justice Committee will 
be aware, the use of direct measures in this way is not new.  Procurators 
Fiscal first started using fiscal fines when they were introduced by the 
Westminster Parliament in the 1980s and from the beginning they were used 
for minor offences of violence. 
 
It is clear, however, that Procurators Fiscal continue to take great care to 
ensure that the new direct measures are used appropriately.  It is important to 
put information about direct measures used for violence in context – the vast 
majority of people reported for assault to injury are prosecuted in court.  As I 
confirmed in an answer to a Parliamentary Question on 22 January, direct 
measures for assault to injury account for less than 2% of the new direct 
measures issued.  Fewer than one in ten of all reported charges of assault to 
injury are dealt with by the new direct measures. 
 
The majority of direct measures continue to be used for charges of breach of 
the peace, failing to have a TV licence, public drinking, theft by shoplifting and 
possession of small quantities of Class B and Class C drugs.  It is also worth 
noting, as the previous Justice Committee was no doubt aware when 
considering the scope of fiscal fines in 2006, that the average fine for assault 
was £150 in the District Court in 2005-06 and £292 in the Sheriff Court.   
 
Secondly, in relation to the extent to which direct measures are being used, 
information is now available which confirms that Procurators Fiscal have not, 
as has been claimed, significantly increased the numbers of direct measures 
issued.  In fact, the number of fiscal fines and compensation offers issued in 
2008 was 35,300, compared to 40,400 fiscal fines in the same period in 2007.  
This change is, we believe, accounted for by the greater than expected impact 
of police direct measures on offences such as public drinking. 
 
Finally, I am aware of some misleading comment which suggests that the use 
of a fiscal fine allows the offender to avoid a “criminal record”.  Members of 
the Committee will, of course, understand that this is misleading because it 
takes no account of the new provisions in the 2007 Act which allow an 
accepted fiscal fine to be recorded and brought to the court’s attention, for up 
to two years should the offender re-offend, at the same time as previous 
convictions. 
 
I am conscious that the Inspectorate of Prosecution in Scotland is carrying out 
a review of the use of direct measures which will provide an independent 
assessment of the way in which these new powers have been used.  At this 
stage, however, based on the information available to me from COPFS I am 
confident that direct measures are being used effectively, proportionately and 
entirely in line with the indications given to the Scottish Parliament in 2006. 
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I hope that this additional information is helpful and reassuring.  It is still 
relatively early days for the reforms and the data is still developing.  I am 
pleased, however, with these early indications of success and look forward to 
greater improvements for victims and witnesses over the coming year. 
 
There are, of course, other benefits for the prosecution service in Scotland 
that go beyond the statistics I have provided.  In the last year, COPFS has 
made significant strides towards implementation of the recommendations of 
the Sexual Offences Review, we have established a specialist Health and 
Safety Division and we continue to invest heavily in the prosecution of serious 
and organised crime and the support of victims and witnesses.  All of these 
initiatives would have been much more difficult without improvements to the 
summary criminal justice system; I am confident, in fact, that making rapid 
progress over such a wide area of prosecution services would have been 
almost impossible without Summary Justice Reform. 
 
I am, of course, very happy to discuss any aspect of the reforms with you or 
any member of the Committee.  In particular, I would like to offer the Justice 
Committee the opportunity to hear from the Law Officers and COPFS officials 
about the way in which COPFS is implementing Summary Justice Reform and 
the important benefits which are now becoming apparent.  If you are happy to 
take up this offer, I shall ask my officials to contact the Clerk of the 
Committee. 
 
I am copying this letter to the Law Society of Scotland to ensure that the 
information is shared as quickly as possible with solicitors who have an 
interest in these issues. 
 
 
Frank Mulholland QC 
Solicitor General for Scotland 
9 March 2009 
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Annexe B 
 

Written submissions received 
 

Index 
 

SJR1 Law Society of Scotland
SJR2 Scottish Court Service
SJR3 Scottish Government
SJR4 Association of Chief Police Officers in Scotland
SJR5 Victim Support Scotland
SJR6 Scottish Justices Association
SJR7 Faculty of Procurators Fiscal of Dumfriesshire
SJR8 Association of Scottish Police Superintendents
SJR9 Glasgow Bar Association
SJR10 Society of Messengers-at-Arms and Sheriff Officers
SJR11 Scottish Legal Aid Board
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Written submission from the Law Society of Scotland 
 
Introduction 
 
The Law Society of Scotland welcomes the opportunity to submit comments 
on the Summary Justice Reforms to the Justice Committee.  These written 
submissions have been prepared by the Law Society of Scotland’s Legal Aid 
Negotiating Team (formerly the Law Society Summary Review Group).  The 
members of the Law Society’s Negotiating Team are: 
 
Oliver Adair, Convenor  
Ian Bryce 
Ken Dalling 
Vincent McGovern 
John Scott 
 
Preliminary Comments 
 
We are practitioners in Airdrie, Livingston, Stirling, Hamilton and Edinburgh 
respectively. Our practices are involved either wholly or chiefly in criminal 
legal aid work. 
 
We have been involved in discussions on behalf of the Law Society since 
2007, mainly with the Scottish Government and Scottish Legal Aid Board, and 
we have represented the Society in the formal review process. This has 
involved a number of meetings where all the major stakeholders in Summary 
Reforms have been present.  We have also had a number of meetings with 
the Cabinet Secretary for Justice. 
 
Although our initial involvement was intended to relate primarily to Legal Aid 
our contribution has obviously expanded well beyond that. We have been 
prepared to work with others on all aspects of the Reforms. We are (or will be) 
involved with each of the Research Advisory Groups (“RAG”) which are 
looking at various aspects of the Summary Reforms, namely: 
 

• Direct Measures 
• Legal Aid and Disclosure 
• Fines Enforcement 
• Bail and Undertakings 
• Lay Justice 
• Victims, Witnesses and Public Perceptions 
• Summary Justice System Performance - an evaluation of national and 

local implementation of the SJR System Model 
 
Not all of the RAGs have yet started their work. A better indication of the value 
of some of the Reforms may well come in the work of the RAGs. 
 
We have consulted with the profession on the legal aid aspects of the 
reforms. We have made ourselves available to the profession in order that 
they can keep us advised on issues relating to all aspects of the Summary 
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Reforms, not merely those to do with legal aid. Many practitioners in different 
parts of the country have been in touch with us.  
 
There is a useful summary of some aspects of our involvement in the process 
on the website of the Law Society of Scotland at: 
http://www.lawscot.org.uk/Members_Information/legal_aid/summary_criminal_
legalassistance.aspx.  
This includes copies of our communications to the profession. 
 
For the sake of completeness we should point out that the Glasgow Bar 
Association (“GBA”) has taken a different line in relation to engagement with 
the Reforms. Gerry Considine, past President of the GBA, was a member of 
our Team until June 2008 when the GBA again took industrial action in protest 
at the Reforms. Since then we have had discussions with the GBA and input 
from individual Glasgow practitioners but there is currently no Glasgow 
solicitor on the Team. It should be noted, however, that we recently invited a 
senior Glasgow practitioner to join the Team and we await his reply. 
 
History 
 
The Summary Reforms were wide ranging and aimed at improving the 
administration of summary justice by increased use of Direct Measures and 
the introduction of more efficient systems in the Courts.  
 
In addition to the work of our group, the Society’s Criminal Law Committee 
was actively engaged in consultation on the Reforms, responding first of all to 
Sheriff Principal McInnes’s Review of Summary Justice in 2003 and then to 
the proposals which were contained in the Criminal Proceedings etc (Reform) 
(Scotland) Bill in 2006.  In so doing, the Society expressed the view that there 
was a balance to be struck between the need for efficiencies in the justice 
system and the rights of the accused. Dealing with offences outside of the 
court system would need to be backed up with measures to ensure that 
individuals facing a fiscal fine have sound legal advice. 
 
The proposed Reforms were radical and we had concerns that they may go 
too far, well beyond the removal of the minor cases. Both formally and 
informally we monitored the changes and asked the profession to keep us 
advised of any developments which seemed unintended and adverse. 
 
The Reforms 
 
In the early days of the Summary Reforms we observed for ourselves, and 
were made aware of, cases which had been diverted from court but which 
seemed inappropriate for alternatives to prosecution, whether because of the 
serious nature of the charge or the accused’s previous convictions. Some of 
these were also publicised in the media. Some were brought to the attention 
of MSPs by individual solicitors and Bar Associations. 
 
We appreciate that there have been other formal steps taken to review the 
Reforms. In general terms we recognise that there have been efforts to 
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address some of the early concerns, but the profession still comes across 
some examples which cause concern. 
 
In addition to these matters relating to the Crown we have concerns about the 
increased use of direct measures by the police. While this was an essential 
part of the Reforms it seems to us to be an area of decision-making which has 
not seen the same level of scrutiny as that afforded to the Crown. Many 
thousands of cases have been removed entirely from any consideration by 
the Crown1. We would wish greater reassurance that these cases are also 
being dealt with in a consistent manner, and that the use of direct measures 
by the police is properly scrutinised. 
 
As part of our involvement in the Review process we advised that we could 
not accept as accurate or safe those estimates which were based on the 
suggestion that many alleged offenders would challenge the direct measures. 
This did not conform to our experience with our own clients and their 
approach to even important matters of personal administration. Neither did it 
conform to the police pilot of direct measures in Strathclyde where the rate of 
challenge was negligible. Nonetheless these estimates of significant rates of 
challenge remained in place and informed parts of the reforms, notably the 
System Model for legal aid changes. 
 
With the reality of almost no challenges following introduction of the Reforms, 
the Cabinet Secretary for Justice accepted that there would need to be some 
recalibration to ensure that there were no unintended problems caused by the 
Reforms, in particular in relation to legal aid. The Reforms were intended to 
produce a 6% reduction in the Summary Legal Aid budget. Had there been no 
change to the Legal Aid regime for summary cases we were told that the 
reduction would have been 18%.  In the event spending on summary criminal 
cases fell by 4.4% or £2.4 million, while the overall spending on criminal legal 
assistance fell by 6.6% to £103.2 million. Unsurprisingly, the cut in 
expenditure has been a cause for concern in the profession, especially given 
the lack of any increase in most aspects of criminal legal aid fees for 18 years. 
Nonetheless at a Special General Meeting of the Law Society in August 2008 
we secured the support of a majority in the profession to continue with the 
course of positive engagement and negotiation. 
 
We engaged positively with the consultation on the Legal Aid changes.  The 
Summary Reforms would not have worked without the goodwill and 
constructive approach of the profession. This is in no small part due to our 
suggested changes in relation to legal aid. Our amendments gave increased 
priority to early resolution while attempting to ensure adequate remuneration 
for cases which have to proceed to trial. Naturally such radical changes may 
require adjustment and we have engaged positively with the Scottish 
Government and SLAB in addressing the areas of concern and unintended 
consequences.  These discussions have not always resulted in our concerns 
being met but we continue to feel that the process is worthwhile, with the 

                                                 
1 Over 40,000 from July 2008 to March 2009 (Direct Measures RAG) 
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Government and SLAB agreeing to consider our representations and, in some 
instances, making appropriate change. 
 
It should be noted that we recognise the complete change in culture and 
practice at the Crown. Without the additional information, now routinely 
available at a much earlier stage in a case, the Summary Reforms could not 
work. The extra effort by all parties at the outset has seen marked savings in 
expense to the Justice System and avoidance of inconvenience to victims, 
witnesses and other court users. 
 
Access to Information 
 
At our formal review meetings we have been provided with information about 
aspects of the Summary Reforms. Indeed the civil servants involved have 
been extremely helpful and have responded positively to all our requests.  
 
However, in order to better understand some of the information we are given, 
we recently sought access to data from the National Criminal Justice Board. 
Indications are that this may be denied, although formally the issue is still 
being explored. We understand that certain key stakeholders are reluctant to 
see us having this access on the basis of confidentiality. The Negotiating 
Team recognise that any access to the data may come with a requirement for 
confidentiality, and we would observe this. We cannot, however, understand 
this apparent mistrust when we have engaged so positively and constructively 
with the process for a considerable time. We believe that our input, past and 
continuing, has helped to improve the Summary Reforms and try to ensure 
that justice is achieved just as much as speed and efficiency.  
 
“Opt Out” 
 
Underlying many of our concerns about the Summary Reforms is the most 
radical change to the approach to alternatives to prosecution. While in the 
past there has been some use of alternatives this was always done on the 
basis that an alleged offender would have to “opt in” to the process of less 
formal resolution. 
 
In the Summary Reforms the alleged offender has to “opt out” of the direct 
measure. This worries us as the majority of our clients have problems with 
literacy, often having learning difficulties or even mental health issues. Many 
are chaotic drug users or alcoholics. We doubt that many for whom direct 
measures have been imposed have made an informed decision not to “opt in”. 
Rather we think that they have not understood their choices nor how to react if 
they wish to challenge the direct measure. This will lead to injustice in some 
cases and may already have done so. 
 
Conclusion 
 
Since the introduction of the Reforms it has been easier to see the part played 
by the defence solicitor in early resolution of cases.  The Profession has been 
integral to the early success of the Reforms, despite a cut in legal aid funding. 
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The future of the Reforms will continue, in no small part, to rely on a properly 
trained and funded Defence Bar. 
 
The Justice Committee, as well as the Government, must have regard to its 
responsibilities towards those accused of crime but without the funds to pay 
for a necessary defence. With the Summary Reforms most of the trivial cases 
are removed from the system entirely. This means that those cases which are 
taken to court are more serious and increasingly likely to result in custodial 
sentences. As a consequence proper legal representation is more important 
now than ever before.  
 
We appreciate that these are challenging times. Many are unemployed today 
who were working until recently. We see in our daily practice some of the 
other negative consequences of the problems in the economy. Nonetheless 
there will be a recovery at some point. We are anxious to ensure that this 
important area of the law is not neglected in the meantime. The Cabinet 
Secretary for Justice has promised to keep the legal aid aspects of the 
Summary Reforms under continuing review. We welcome his direct 
involvement with the review and his commitment to address any unintended 
consequences. We believe that the review process associated with the 
Summary Reforms is a good example of partnership working between all of 
the key stakeholders in the Scottish system of criminal justice. 
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Written submission from the Scottish Court Service 
 
Unification and Fines Enforcement 
 
Introduction 
 
On 23 December 2009, the Justice Committee invited the Scottish Court 
Service (SCS) to provide written evidence on the topic of summary justice 
reforms.  This paper provides a summary on the two elements within the 
package of reforms which the Scottish Court Service leads – the unified 
administration of Scotland’s summary criminal courts and the reforms to the 
payment and enforcement of financial penalties.    
 
Unification  
 
Provision for the unification of the administration of Sheriff and District courts 
was contained in the Criminal Proceedings (Scotland) (Reform) Act 2007.  
The Act provided the statutory basis for securing the benefits anticipated in 
the Smarter Justice, Safer Communities: Summary Justice Reform – Next 
Steps report. 
 
Unification was rolled out in a Sheriffdom by Sheriffdom basis to allow change 
to be effectively managed on an area by area basis and to allow lessons to be 
learned and implemented. 
 
The role out schedule commenced in March 2008 with Lothian and Borders 
and was followed by Grampian, Highland and Islands in June 2008, Glasgow 
and Strathkelvin in December 2008, Tayside Central and Fife in February 
2009 and North Strathclyde in December 2009.  The final Sheriffdom to unify, 
South Strathclyde, Dumfries and Galloway, will be completed on 22 February 
2010.  
 
The implementation of court unification and the creation of Justice of the 
Peace Courts has been largely seamless and positively recognised by 
professional and public court users alike.  The major benefits realised to date 
are: 
 

• Single IT system - The SCS case management system now 
covers all summary criminal cases in Scotland and facilitates a 
full electronic exchange of fines and penalties data.  Prior to 
unification, many Police penalties were intimated to District 
Courts in paper format.  Operation of a single system means 
that fines and penalties can now be paid at any Sheriff or Justice 
of the Peace Court in Scotland. 

 
• Single set of Procedures - An increasing level of consistency 

in the method of working irrespective of which court an accused 
appears in across Scotland 
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• Simpler System - The majority of participants in the summary 
justice system now have only one point of contact with regard to 
the courts and that is SCS.  The newly established Justice of the 
Peace Courts are all wholly aligned with the existing 
Sheriff Court boundaries, which removes the previous 
inconsistencies with local authority boundaries, and simplifies 
the case allocation process for the police and fiscals.  

 
• Improving Court facilities - Consolidating services primarily 

onto the existing Sheriff Court estate, while upgrading 
transferred courts, is delivering a far greater consistency in the 
infrastructure provided. Courts are sitting in specifically designed 
courthouses that are fit for purpose ensuring the safety and 
security of all users.  

 
• Supporting Lay Justice - Summary Justice Reform introduced 

comprehensive training for Justices of the Peace, facilitating the 
sharing of knowledge and experience, enabling Justices to carry 
out their duties more effectively.  Unification will also allow 
Justices the opportunity for regular contact with fellow Justices, 
ensuring that their local knowledge is used to the benefit of the 
wider community. 

 
Enforcement of Financial Penalties 
 
In March 2008, SCS assumed responsibility for the collection of fiscal 
penalties and implemented a new regime for fines enforcement with the move 
to enforcement by Fines Enforcement Officers through sanctions, such as 
benefit deduction, bank account arrestment and earnings arrestment for 
non-payment.  Responsibility for recovery of Justice of the Peace Court and 
Police penalties transferred to SCS as part of the process of unification.   
 
The current position on fines payment is summarised is as follows: 
 

• Sheriff Court fines are at a very credible payment rate of around 
88% over a rolling three year period.  The first quarter of 2009-
10 already stands at 84% on track for payment. 

 
• Justice of the Peace Court fines payment rate for 2008-09 is 

76%, with the first quarter of 2009-10 standing at 77% on track 
for payment. 

 
• Fiscal fines payment rate for 2008-09 is 60%, with the first 

quarter of 2009-10 standing at 70% on track for payment. 
 
This provides a clear indication of an enforcement system that is 
demonstrating real improvement.  Since August 2009, new offender tracing 
facilities have been introduced and this has seen an increase in sanctions 
being deployed; in the last four months 4,000 benefit deductions were 
granted, 400 earning arrestments made, the top 600 defaulters tackled with 
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sheriffs officers and 3 cars clamped.  This level of action will continue to 
accelerate in the coming months.  We have also put in place a short term 
taskforce to tackle the hard core fiscal fine defaulters who refuse to engage 
with the system.  
 
The measures in place will ensure that all fines are robustly enforced, 
demonstrating our clear message that non-payment is not an option. 
 
Summary Justice Reform Evaluation 
 
The Scottish Government has a comprehensive four year programme in place 
to evaluate the key aspects of summary justice reform and this will include 
fines enforcement and the contribution of court unification in supporting the 
delivery of lay justice across Scotland. 
 
 
Eric McQueen 
Director of Field Services 
18 January 2010 
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Written submission from the Scottish Government 

 
Summary Justice Reform – Delivery, Monitoring and Evaluation 
 
On 22 December 2009 the Justice Committee invited the Scottish 
Government to provide a written submission on both its delivery and its 
monitoring and evaluation of the reforms to summary justice by Tuesday 19 
January 2010.  Further to that invitation I attach a short paper for the 
Committee’s consideration. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
18 January 2010 
 
 
Overview 
 
Summary Justice Reform (SJR) has involved detailed consideration of all 
aspects of the summary criminal justice system, grounded on the clear 
principles of being: 

• Fair to the accused, victims and witnesses; 
• Effective in deterring, punishing and helping to rehabilitate offenders; 
• Efficient in the use of time and resources; and 
• Quick and simple in delivery. 

  
The Criminal Proceedings etc. (Reform) (Scotland) Act 2007 introduced 
changes to: bail; lay justice; sentencing powers and certain procedural 
reforms in December 2007.  Changes to alternatives to prosecution and fines 
enforcement followed in March 2008, along with the first phase of unification 
of the administration of the courts in Lothian & Borders.  Court unification has 
since followed in Grampian, Highlands & Islands (June 2008); Glasgow & 
Strathkelvin (December 2008); Tayside, Central & Fife (February 2009); and 
North Strathclyde (December 2009).  Unification in South Strathclyde, 
Dumfries & Galloway is scheduled to follow in February 2010. 
  
Consistently improving performance against the 4 national indicators 
demonstrates that the reforms have made a significant contribution to the 
delivery of summary criminal justice.  Nationally, we are seeing good use 
being made of direct measures for low-level offences, meaning that such 
offences are dealt with swiftly without the need to take up valuable time in the 
courts.  Cases that do proceed to court are now being dealt with more quickly, 
with good use being made of justice of the peace courts and more pleas of 
guilty at pleading diet meaning that victims and witnesses in those cases 
avoid the stress of a court case.   
  
While much progress has been made, the Scottish Government is clear that 
there is more to do to promote efficiency and effectiveness within the 
summary courts. Work is therefore ongoing to build on this early success and 
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embed a culture of continuous improvement.  Under the direction of Sheriffs 
Principal, local criminal justice boards are making good progress in 
developing and delivering additional reforms that will improve the speed and 
effectiveness of summary justice.  
 
Summary Justice Reform Performance Monitoring 
 
Performance of the summary criminal justice system in the two years from 
April 2007 to March 2009 was reported on in detail in a paper published by 
the Scottish Government on 21 July 20092.  This showed that many areas of 
system performance have improved notably since the roll-out of the reforms. 
 
The four Key Performance Indicators reported on are: 
 

• percentage of cases disposed of within 26 weeks (caution and 
charge to verdict); 

• percentage of cases received by COPFS within 28 days; 
• percentage of cases taken and implemented within 4 weeks; 
• percentage of summary criminal cases disposed of within 

20 weeks (first calling to sentence). 
 
The most recent data available show that between December 2007 and 
November 2008 71% of cases were disposed of within 26 weeks (from 
caution and charge to verdict).  The percentage for December 2008 to 
November 2009 had increased to 77%. 
 
The percentage of cases received by COPFS within 28 days was 82% 
between December 2007 and November 2008.  Between December 2008 and 
November 2009 this increased to 86%. 
 
The percentage of cases taken and implemented by COPFS within four 
weeks was 81% between December 2007 and November 2008.  The 
percentage between December 2008 and November 2009 had increased to 
84%. 
 
The percentage of summary criminal cases disposed of within 20 weeks (from 
first calling to sentence) was 80%.  Between December 2008 and November 
2009 this increased to 83.5%. 
 
Overall, as the reforms have rolled out, the proportion of cases being dealt 
with by way of a direct measure – police or procurator fiscal – has increased, 
freeing up capacity to deal with those cases that do need to be dealt with in 
court.  Greater use is being made of the JP courts, although there is room for 
further improvement, and slightly less use is being made of the sheriff 
summary courts.  There has been a marked reduction in the number of cases 
marked for no action and a slight reduction in the use of fiscal direct 

                                                 
2 Scottish Government (2009) – Safer and Stronger - Summary Justice Reform – System 
Performance, Monitoring and Evaluation.  At: 
http://www.scotland.gov.uk/Publications/2009/07/10110349/0   
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measures.  These trends are thought to be due to an improvement in the 
quality of Standard Prosecution Reports following the roll-out of SPR2 and the 
increased use of police Fixed Penalty Notices for Anti-social Behaviour. 
 
Of those cases that do proceed to court, an increased proportion are pleading 
guilty at first calling, thus reducing the number of police and civilian witnesses 
requiring to be cited to attend court.  The increase in guilty pleas at first calling 
followed the reforms to summary disclosure and summary criminal legal aid. 
 
As well as continuing to embed and build on the progress that has already 
been made in these areas, an area of increasing focus is the level of “churn” 
at intermediate and trial diet. This refers to cases which are continued 
because, for whatever reason, a trial is not ready to proceed. This has been 
identified as a significant source of delay and, in the case of trial diets, a 
source of inconvenience for victims, witnesses, and jurors.  A National 
Working Group has recently been formed which is addressing this area as a 
priority. 
 
Further detail on system performance is available in the paper published by 
the Scottish Government on 21 July 2009. 
 
Summary Justice Reform Evaluation Programme 
The Scottish Government has put in place a comprehensive four year 
programme of work to evaluate the key aspects of the reforms.  Detail on the 
focus of each of the evaluations can be found in the paper published by the 
Scottish Government on 21 July 2009.  The current status of each of the 
evaluations is as follows: 
 
Direct Measures – This evaluation is being undertaken by MorrisRichardsLtd 
and is currently entering the second phase of fieldwork.  The research team 
submitted their first interim report at the end of October 2009.  Final reports 
are due for submission by the end of October 2010. 
 
Fines Enforcement – This evaluation is being undertaken by ScotCen and is 
currently entering the first phase of data analysis and fieldwork.  The final 
report is scheduled for submission at the end of March 2011. 
 
Summary Criminal Legal Aid and Disclosure – This evaluation is being 
undertaken by ScotCen in collaboration with academic researchers from the 
Universities of Aberdeen and Strathclyde.  The project’s inception phase will 
be completed by the end of January 2010.  The final report is due for 
submission by the end of July 2011. 
 
Bail and Undertakings – A contract for this evaluation has been awarded to 
MVA and the inception phase is currently underway.  The final reports are due 
for submission by the end of October 2011. 
 
Victims, Witnesses and Public Perceptions of SJR – A contract for this 
evaluation has recently been awarded to MVA and the inception phase is 
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about to commence.  The final report is due for submission by the end of July 
2011. 
 
Lay Justice – Tenders have been submitted for this evaluation and the 
tender assessment process is currently underway.  The final report is 
scheduled for submission towards the end of July 2011. 
 
System Review – This work is being undertaken primarily in-house and is 
currently at final scoping stage.  It is anticipated that a final report will be 
available by the end of 2011. 
 
 
The Scottish Government 
Criminal Procedure Division 
14 January 2010 
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Written submission from Association of Chief Police Officers 
in Scotland 

 
I refer to your correspondence dated 18 December 2009 in connection with 
the above subject, which has been considered by members of the Criminal 
Justice Business Area and can now offer the following by way of comment. 
 
ACPOS recognises the impact of Summary Justice Reforms in delivering a 
speedy and efficient criminal justice process. The introduction of police fixed 
penalties for minor crimes and offences was a positive step forward, with over 
100,000 Anti-Social Behaviour Fixed Penalty Notices (ASB FPNs) being 
issued throughout Scotland since April 2007. 
 
Police experience is that ASB FPNs are a very useful tool, acknowledged by 
operational officers as speeding up the whole criminal justice process and 
providing a significant opportunity in terms of an alternative to reporting 
offenders via Standard Prosecution Report. 
 
Disposal by ASB FPN is now an integral part of our response to anti social 
behaviour, some of which went unreported previously, and from a criminal 
justice perspective we are realising a number of efficiencies in respect of 
officer time, abstractions due to report writing and time spent at court.   
 
Formal Adult Warnings also have the potential to make a significant 
contribution to the reduction in unnecessary police reports being submitted to 
the Procurator Fiscal.  ACPOS would welcome discussion regarding further 
offence types being included within the established business rules and in 
particular consideration being given to minor drug possession cases.  
 
We have also previously proposed and supported the introduction of 
additional offence categories, including football related offences and minor 
thefts, within ASB FPN legislation. 
 
ACPOS support and welcome the expansion and use of Procurator Fiscal 
Direct Measures.  Assuming that a proportion of the cases now disposed of in 
such a manner would have proceeded to trial, this also represents a saving in 
police time with reduced requirements for statements and attendance at court.   
 
The application of the ACPOS/COPFS/SCS warrants protocol has brought a 
welcome structure to the issue and administration of warrants.  There has 
been a steady improvement in performance by all three agencies with high 
percentage returns being met in relation to target timescales. 
 
In general terms the reform program has provided the Police with significant 
opportunities to improve business practice.  There are however a number of 
areas that still provide cause for concern and negatively impact on the 
criminal justice system. 
The full benefit of Fines Enforcement Officers (FEOs) is still to be realised in 
most areas.  Forces are experiencing an increase in means warrants while 
the FEOs progress unpaid FPNs which were not followed up by the District 
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Courts.  In effect, the Scottish Court Service has inherited a large backlog of 
unpaid penalties which the FEOs are working through.   
 
In some areas, the payment rate for ASB FPNs continues to reduce, 
presenting a risk in respect of lack of confidence in such a disposal.  This also 
has the result that after the initial significant reduction in the issuing of means 
enquiry warrants, there is now a definite upward trend in the number of means 
warrants entering the cycle. This is very disappointing and suggests that the 
full powers of the FEOs might not be sufficiently robust.  Further time will 
confirm the trend or otherwise. 
 
In some areas difficulty is being experienced in meeting the notional figure of 
25% of all non custody business being dealt with by undertaking.  While 
ACPOS support and encourage the use of undertakings, there needs to be a 
relaxation in the agreed offence types, to ensure the number of cited cases is 
minimised.  The introduction of further conditions as part of the undertaking 
process is making a valuable contribution to the management of non custody 
offenders. 
 
Although the number of officers abstracted for court duties has reduced in line 
with the reduction of cases, the total number of hours spent in court is still 
considerable as only a small number are ever required to give evidence.  This 
area could be further improved by more robust procedures at intermediate 
diet, greater scrutiny of witness lists and earlier discussion of evidence 
capable of being agreed in advance of trial. 
 
The intermediate diet is a key stage within the Summary Justice process as 
so much depends on the readiness by the fiscal and defence agent to elect to 
proceed to trial or not.  It is our view that the greater use of this diet to address 
evidence, accept pleas or elect to proceed to trial has a significant bearing in 
terms of witness citations and the cost of police officer time at court.  It is 
interesting to note that of the number of trials that actually take place, a 
sizeable proportion could have concluded at intermediate diet. Whilst it may 
be a court programming issue, it is also an area where Sheriffs, Fiscals and 
Defence Agents could be more inquisitional to promote earlier resolution.  
 
The full impact of disclosure is yet to be realised with the current emphasis on 
training and submission of Disclosure Schedules for High Court cases.  While 
the numbers of schedules required are currently relatively low, they are time 
consuming to complete, and the introduction of Schedules for Sheriff and Jury 
cases will create a drain on resources.   
 
I trust that the foregoing is of assistance to you. 
 
 
Caroline Scott 
Assistant Chief Constable 
ACPOS General Secretary 
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Written submission from Victim Support Scotland 
 
1. Introduction 
 
Victim Support Scotland is the largest agency providing support and 
information services to victims of crime in Scotland. Established in 1985 the 
organisation currently employs around 180 staff and 900 volunteers. In 2008-
2009 our court based Witness Services supported around 81,000 people 
affected by crime. With the interest of victims and witness at heart, we are 
very pleased to be offered the chance to comment on the impact of Summary 
Justice Reform. 
 
2. Impact of Summary Justice Reform 
 
Victim Support Scotland’s Witness Service is available in all Sheriff and High 
Courts throughout Scotland. As such, we are able to see some of the effects 
and impact of the Summary Justice Reform first hand. Victim Support 
Scotland has experienced the creation of a unified summary justice system as 
positive. As the Scottish Court Service has now been made responsible for all 
courts, this, in our opinion, prevents a fragmentation of the system. 
Previously, the responsibility and ownership over summary justice was shared 
between two elements; the local authority, who were in charge of the District 
Courts, and the Scottish Court Service, responsible for the Sheriff Courts. 
Some victims, whose cases were heard in the District Court, have told us that 
their impression was that the case was not being taken seriously as the local 
authority had ownership of the court rather than the ‘legal agencies’. Having 
the Scottish Court Service responsible for all courts creates a more integrated 
system. 
 
Overall, we find that the Summary Justice Reform has improved conditions for 
witnesses, in the sense that fewer witnesses are forced to attend court. For 
the witnesses who are still cited to appear, we feel some additional progress 
can be made to aid the overall experience for witnesses. Two examples 
involve providing more information to witnesses and extending the Witness 
Service to Justice of the Peace Courts. 
 
2.1 Information 
 
The main concern for many of our Witness Services is the amount of 
witnesses that are cited on several occasions to come to court for the same 
trial, which may not go ahead for a variety of reasons, often due to lack of 
court time. Witnesses may be left in the waiting rooms for hours without any 
information as to what is happening. Our experience coincide with the results 
from the Scottish Court Service Court User Satisfaction Survey 2009, stating 
that the vast majority (78%) of victims and around half of all witnesses (48%) 
taking part in criminal cases had to wait. The most common reason for waiting 
(68% of respondents) is due to other cases taking place before the 
respondent’s case. The Survey shows that less than a third (31%) of 
respondents involved in criminal cases, who had to wait in court, received 
updates about how much longer they were likely to have to wait. These 

20 



J/S3/10/4/1 

figures varied between Sheriffdoms, ranging from only 13% of respondents 
receiving updates in Lothian & Borders to 56% in the Court of Session and 
High Court. All respondents in the Satisfaction Survey were given the 
opportunity to highlight any aspect of the service provision in court that they 
would like to change. The main suggestions included:3

 
• better provision of accurate information and regular updates on court 

proceedings; and 
• reduced waiting times, including not being made to wait all day to find 

they were not needed 
 
The frequency with which witnesses are being sent home and cited to 
reappear at another date differs between courts. For some courts, it is 
common for witnesses to be cited 3-4 times for the same trial, and one of our 
services has recently come across a case where witnesses had been cited on 
11 different occasions. This reflects the fact that courts present a complex and 
challenging environment, where procedures are not always easy to implement 
in practice. 
 
In some courts, our practitioners have noticed that witnesses are sometimes 
not being released for lunch or refreshment breaks. In courts where witnesses 
are released for lunch, they can still be told to come back to the waiting room 
after lunch, even if a decision has been taken by the court not to go ahead 
with the case. The provision of information and scheduling of trials should be 
looked at to ensure that witnesses are comfortable, which will assist them 
being in the best possible condition to give evidence. We are regularly being 
told by witnesses that if they see another incident in the future, they will not 
report it as they are fed up being inconvenienced at the court house, having to 
sit around for hours, sometimes days, before giving evidence. It should be 
noted that in many courts, the scheduling of cases has improved and 
witnesses who are cited but not needed to give evidence are sent home 
before lunch. 
 
A good example of ‘witness care’ is provided through the “Dundee On Call” 
project. This has been developed as a way of sparing witnesses having to 
wait in court for extended periods of time before giving evidence. People living 
within a 20 mile radius (1/2 hour away) can instead be called when needed. 
Some witnesses, who are unable to get to court, are collected by taxi, which is 
paid for by the Fiscal. In other places of the country, for instance Alloa, the 
introduction of police initiatives to collect witnesses if they cannot get to the 
court has also improved witness attendance. We acknowledge that these 
options are only applicable to people living within limited proximity of the 
court, but for those who qualify, they are good examples of limiting witnesses’ 
inconvenience and time spent in court. 
 

                                                 
3 Scottish Court Service Court User Satisfaction Survey 2009, (2009), Prepared by MVA 
Consultancy http://www.scotcourts.gov.uk/docs/report/Court_User_Satisfaction_Survey2009.pdf 
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2.2 Justice of the Peace Courts 
 
The letter from the Solicitor General Frank Mulholland, dated 9 March 2009, 
states that more cases are being prosecuted in the Justice of the Peace 
Courts. Victim Support Scotland supports the aspiration of freeing up the 
Sheriff Courts to allow them to deal with more serious cases. One aspect to 
bear in mind when moving cases from Sheriff to Justice of the Peace Courts 
is that the Witness Service is not available in the latter. Witnesses are 
therefore not able to access any support services in connection with giving 
evidence. In light of the increase of criminal cases being heard in Justice of 
the Peace Courts and to ensure that all witnesses taking part in a criminal 
justice process have an equal right to access support services, consideration 
should be given to providing resources to expand the Witness Service to all 
Justice of the Peace Courts. 
 
2.3 Decrease in cited witnesses 
 
The letter from Solicitor General Frank Mulholland confirms that the amount of 
witnesses cited to give evidence has decreased by almost 50,000 individuals. 
This is to be welcomed and could partly be explained by an increase of 
potential trials being resolved at intermediate diets instead of going to trial 
dates. In many of these cases, Victim Support Scotland’s Witness Service has 
often already contacted vulnerable witnesses, who have been referred, to 
arrange court familiarisation visits. These witnesses are often relieved when 
they are no longer required to give evidence, which is a clear indication of 
improvement brought through the Summary Justice Reform. 
 
2.4 Direct Measures 
 
When cases are being disposed of by means other than a trial, the Witness 
Service is not contacted so we are not sure of the extent of these cases, or 
what the witnesses’ reactions are. We therefore cannot comment on the 
fulfilment of the Government’s commitment in relation to summary justice to 
“ensure that victims are able to obtain information about the offer of a fiscal 
fine”.4 We do agree with the Government that penalties must be proportionate 
and fit the crime; it is therefore very important to stress that direct measures 
should be used appropriately and in our opinion, only for minor crimes. The 
letter from the Solicitor General states that around 10% of all charges of 
assault to injury are dealt with by direct measures. It would be useful to 
receive more information regarding the circumstances under which a direct 
measure would be deemed appropriate; more information on this subject 
would set realistic expectations for victims involved in the process. 
 
Regarding the enforcement of direct measures, the Witness Services 
regularly come across cases where problems occur in enforcing fiscal fines 
that are not being paid. Addressing this issue would help to ensure that 
victims and the general public gain confidence in the criminal justice system 
and the effectiveness and fairness of direct measures. As stated in the 

                                                 
4 Safer Justice, Safer Communities: Summary Justice Reform, Scottish Executive, (2005), p.xi 
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Government’s report Smarter Justice, Safer Communities: Summary Justice 
Reform, the summary justice system “is a public service, which needs to 
command the confidence and consent of the community at large”. 
 
2.5 Effective early solution 
 
The Summary Justice Reform aims to improve speed in the summary justice 
system. As stated above, Victim Support Scotland agrees that cases are 
being dealt with more quickly and more offenders are pleading guilty. The 
Witness Services are however still experiencing a large number of continued 
intermediate diets. There can be many different reasons for the intermediate 
diet being continued, but one of the main reasons we come across is the 
perceived lack of preparation by the parties. An independent review into 
Sheriff and Jury trials is currently being undertaken, which may help to 
provide more information on this matter. 
 
2.6 Conditions in witness rooms 
 
Though not strictly part of the Summary Justice Reform, the conditions of 
witness rooms and facilities have a very big impact on the witness’ ability to 
feel at ease and give their best evidence. In many courts, the facilities are still 
not adequate; witnesses may not be able to have a separate waiting room, 
may have to share the toilet with the accused, water may not be provided, 
coffee and tea machines may require coins or only be located in main areas 
of the court building. In the Scottish Court Service Court User Satisfaction 
Survey 2009, respondents were generally satisfied with the comfort and 
cleanliness of the facilities; the main reasons for dissatisfaction were the 
perceived poor quality and/or lack of seating; insufficient, unclean and/or 
poorly maintained toilet facilities and the lack of private interview rooms.5

 
Through the court unification process, some Justice of the Peace Courts will 
be co-located with Sheriff Courts, while some will remain separate. It is vital to 
ensure that all courts are able to offer witnesses the same standard of 
facilities and services throughout Scotland, regardless of whether or not the 
Courts are co-located. This includes access to Witness Service, offering 
information and support services, which are currently not available in Justice 
of the Peace Courts. 
 
3. Summary 
 
Victim Support Scotland continues to support the aim and the ‘direction of 
travel’ which the Summary Justice Reform aims to produce, with more cases 
being dealt with by alternative means, e.g. fines and community disposals. 
This ensures that courts are freed up to deal with more serious cases and 
reach a quicker outcome. As specified above, we are happy with the 
advancements made, but recognise that in some areas, there is still progress 

                                                 
5 Scottish Court Service Court User Satisfaction Survey 2009, (2009), Prepared by MVA 
Consultancy http://www.scotcourts.gov.uk/docs/report/Court_User_Satisfaction_Survey2009.pdf 
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to be made in improving the witness experience. Victim Support Scotland 
supports the continued commitment from partners to support witnesses within 
what is a complex and challenging environment where demands are placed 
on everyone involved in the process. We will continue to do our outmost to 
ensure that the aims of the Summary Justice Reform are met successfully. 
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Written submission from the Scottish Justices Association 

 
The Scottish Justices Association is pleased to respond to the invitation of 18 
December 2009 to give evidence to the Justice Committee on Crown Office 
and Procurator Fiscal Service (COPFS) implementation of Summary Justice 
Reform, though it regrets the limited time made available for such response, 
which has allowed less full consultation than might otherwise have been 
achieved. 
 
The SJA, while committed to the improvement of summary justice, has 
concerns about the following issues: 
 
(i) Speed of disposal and enforcement procedures 
 
The Solicitor-General’s letter of 9th March 2006 to the Justice Committee 
Convenor emphasised increased speed in dealing with cases, and its 
advantages, flowing from the Summary Justice Reforms. It indicated that 
District and JP Courts took 28,000 cases in 2007 and 32,000 in 2008, but 
that, nevertheless, “the average time from caution and charge to verdict [had 
fallen to] 132 days in December 2008”. However, this information largely 
relates to increased speed of pre-trial stages. Since summary trials are brief, 
and certainly normally completed within a day, they constitute only a tiny 
proportion of the period “from caution and charge to verdict”. It ignores post-
trial stages. 
 
The new arrangements introduced by Part 3 of the Criminal Proceedings, Etc 
(Reform) (Scotland) Act 2007, which largely removed powers to enforce fines 
from the courts, once a Fine Enforcement Order is made, to “Fines 
Enforcement Officers” with a variety of powers. This post-trial enforcement 
stage requires to be considered, for it may involve delay despite the best 
efforts of Scottish Court Service staff. 
 
One JP from a court in a rural area (who is “impressed at the efforts of SCS to 
chase up those who do not pay” – a sentiment echoed by others, including 
one JP describing SCS staff as “very helpful”) nevertheless reports that: 
 
“I was told that the [substantial increase in number of Fines Enquiry Courts] 
was due to a backlog from local authority days – but it continues. We were led 
to believe that unpaid fines would be dealt with by the Fines Enquiry team as 
long as we imposed a Fines Enforcement Order, but the requirement for 
F[ines] E[nquiry] C[ourts] and also Custodies for non-attendance at them 
appears to have increased. Unpaid fines from Direct Measures are brought 
back into the system – they do not go away”. 
 
Another JP from a rural court endorses these comments, observing that: 
 
“we are experiencing the same level of business as we did prior to 
unification”, 
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and asks: 
 
“Are the Fines Enquiry Team having the same problems with non-payers as 
we always did?”. 
 
A third JP from a rural area recounts that: 
 
“[SCS] staff are snowed under with fixed penalties. One of them stated that 
the local authority had grossly underestimated the amount of work involved 
with collecting fines”. 
 
Thus, while the period from caution and charge to verdict may have been 
reduced (though see (vi) below), the period from caution and charge to final 
disposal may not. In the absence of such information, it is difficult to draw 
useful conclusions on COPFS implementation of Summary Justice Reform. 
 
(ii) Difficulties in enforcement procedures, and effectiveness, of “direct 
measures” 
 
By the same token, data on the through-put of “direct measures” by COPFS 
give a very incomplete picture of their effectiveness if a high proportion 
remains wholly or partly unpaid, as the final sentence of the first JP quoted 
above indicates. A particular issue here is that, while a Fine Enforcement 
Order can be imposed in respect of a “fiscal fine” or “fiscal compensation 
order”, if the sum remains wholly or partly unpaid, the court can impose 
neither a Supervised Attendance Order, nor imprisonment. 
 
A court can, if requested by the Fines Enforcement Officer, apply for 
deduction from benefits, but this is only useful if (i) the person in question is 
on a relevant benefit (and not all benefits are), (ii) the Department of Work 
and Pensions in fact deducts the sum (which it might not, for example, if 
deductions are already being made), and (iii) the person in question does not 
have his/her benefit interrupted (by, for example, a period on remand). 
 
The Fines Enforcement Officer’s powers to seize vehicles, and to execute 
diligence, apply to “fiscal fines” and “fiscal compensation orders” in principle. 
However, apart from arrestment of earnings (which requires the person in 
question to be in employment), the size of the sums involved in many cases 
means that these powers are unlikely to be a proportionate or cost-effective 
means of enforcement. 
 
In any event, little specific information appears yet to be published on the 
effectiveness of these enforcement arrangements, and some of what exists is 
not easy to interpret6. The lack of such information is unfortunate, and without 
it, again, it is difficult to draw useful conclusions on COPFS implementation of 
Summary Justice Reform. It might nevertheless be hazarded that the 
proportion of court time on Fines Enquiry Courts will increase if there are a 
significant number of multiple fiscal fine defaulters. 

                                                 
6 See Appendix. 
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(iii) Transparency of guidelines for use of “direct measures” 
 
The letter from the Solicitor-General also offered assurances that “Procurator 
Fiscals continue to take great care to ensure that the new direct measures are 
used appropriately” (though conceding that a small proportion of assault to 
injury cases are dealt with thus). 
 
However, the Inspectorate on Prosecution for Scotland (“IPS”) “Thematic 
Report on the Use of Fiscal Fines”7 recounted a variety of objections to them, 
including that “direct measures” constitute “a secret system with justice not 
seen to be done”, that “victims and the public would not see the outcome”, 
and that it would be “against the flow of increased ‘transparency’”8. IPS further 
noted that “Policy and guidance on the issue of Fiscal Fines remains 
confidential”9, a position upon which the Lord Advocate has insisted, and was 
on which she reticent when giving evidence to the former Justice 1 Committee 
in May 200610. 
 
The IPS conclusions found the internal COPFS offence-specific guidelines for 
the issue of fiscal fines (which are “in addition to the Prosecution Code which 
is a public document”11) “extensive”, and was able to “commend [COPFS] for 
this piece of work”. However, it also noted that the “marked extension of the 
types and nature of assault now considered suitable for Fiscal Fines”, which 
constituted “the area which has been subject to most public and media 
scrutiny”, meant that this was “clearly a high risk area for [COPFS] in retaining 
public confidence”12.  
 
In an echo of that, a JP in an urban court reports that: 
 
“the traditional work that was once dealt with by the District Courts is now 
assumed to be dealt with by multiple Fiscal Fines as an alternative to 
prosecution which the general public find difficult to accept as justice being 
seen to be done”. 
 
Given the continued insistence upon secrecy, qualms about the use of direct 
measures for common law offences generally are likely to continue. Nor, with 
the greatest respect to the Lord Advocate, is it clear that reticence on policy 
and guidance before the Committee (to be contrasted with revealing the 
guidelines to IPS) completely fulfils her admission that she is “accountable to 
Parliament”13. 
 
Indeed, the position becomes even stranger if, as is likely, there is a 
Sentencing Council for Scotland in the near future. If this does occur, there 

                                                 
7 “IPS Thematic Report” (February 2009). 
8 IPS Thematic Report, para 3.18. 
9 IPS Thematic Report, para 4.2. 
10 See IPS Thematic Report, paras 3.22-3.24 & 4.2. 
11 IPS Thematic Report, para 4.5. 
12 IPS Thematic Report, para 6.8. 
13 IPS Thematic Report, para 3.24. 
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will be published guidelines laid down for sentencers who are judges, but 
none for sentencers who are not judges, but prosecutors. 
 
And it should be noticed that it is probable that only a minority of cases are 
now dealt with by the courts, most being dealt with by alternatives to 
prosecution, including “direct measures”. 
 
(iv) Difficulties for Procurators Fiscal in applying “direct measures” 
appropriately, given the limited information available to them 
 
A related issue concerns the difficulties for Procurators Fiscal, in any case, in 
applying “direct measures” appropriately, given the limited information 
available to them. This objection was noted by in the IPS Thematic Report, 
which rehearsed that “full facts about the offence or offender’s circumstances 
might not be known”14. 
 
This lack of information severely constrains the ability of Procurators Fiscal to 
decide when “direct measures” are appropriate and, if so, upon what terms. 
The decision must be taken essentially upon police information only, so there 
is little possibility of any form of plea in mitigation, or of disputing the level of 
injury or harm resulting from an offence. 
 
As a particular example of this, when courts impose sentences involving fines 
and/or compensation orders, they are able to conduct an enquiry into the 
means of an offender before imposing doing so. Indeed, they are required to 
take the offender’s means into consideration when determining a fine, and are 
well advised to do so when imposing a compensation order (for, although the 
size of loss is the principal criterion for determining the size of compensation 
order, it is clearly inappropriate to impose one of such size as the offender 
has no hope of paying). Even with a plea of guilty by letter, the form used 
asks for information on occupation, income, expenditure and dependants, 
allowing conclusions to be drawn on ability to pay, and the possibility of 
deferring sentence for a personal appearance exists. 
 
Although Procurators Fiscal exercise the power to fine up to £300 and/or 
impose a compensation order of up to £5,000, their opportunities for 
conducting such an enquiry are severely limited. (This is clearly not an 
adverse judgment upon the honesty or competence of Procurators Fiscal. Nor 
is it a matter of training). 
 
These difficulties are made more acute by the fact that the offeree may now 
be “deemed” to have accepted the offer by mere failure to reply. 
 

                                                 
14 IPS Thematic Report, para 3.18: in reply to a question on a specific disposal before the 
former Justice 1 Committee in May 2006, the then-Solicitor General simply “indicated that the 
quality of information supplied by the police was important”, and conceded that “Wider 
information would better inform the prosecutor’s choice” (para 3.22). 
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(v) Use of information on “direct measures” in court sentencing 
 
A separate issue is that “direct measures” which have been accepted (or 
“deemed” to have been accepted) are not convictions. Nevertheless they 
“may be disclosed to the court” by a Procurator Fiscal “in any proceedings for 
an offence committed by the alleged offender within … two years … of 
acceptance”. 
 
This puts the Procurator Fiscal, and the court, in an invidious position. Either 
they are put before the court for it to take them into account in sentencing, in 
which case they are indistinguishable from previous convictions, or they are 
not, in which case there is no point in disclosure. 
 
(vi) Effect of use of “direct measures” upon JP Court business 
 
Finally, the figures given in the Solicitor-General’s letter as to numbers of 
cases, and speed “from caution and charge to verdict” are, in any case, now 
12 months old, and there do not yet appear to be published figures for 2009. 
 
Thus, it is not known whether such figures would show continued change or 
not (taking account of the roll-over from District Courts to JP Courts). Nor are 
the figures which exist disaggregated into Sheriffdoms or otherwise, so it is 
not known whether any increase is represented across the land. 
 
A JP in a busy urban court reports that: 
 
“the number of cases scheduled for trial has increased to such an extent that 
there is a delay of several months to schedule a date for trial”, 
 
another, in a quieter rural area, observes that: 
 
“[o]n 5 January we were setting trials for 1 June”, 
 
and a third, in another rural area, relates that: 
 
“[we] are holding Trials only Courts ... to get rid of the backlog, only the 
second time in my memory [of twenty years on the bench] we have had to do 
this”, 
 
while yet another, also in a rural area, notes that: 
 
“we are setting trials for August/September, which is not summary justice. I 
understand the problem is getting enough fiscals. We have been running 
double courts (twice a week) since October and are still setting dates so far in 
advance”, 
 
and yet a further rural JP recounts that his court: 
 
“is not a busy court. It sits every four weeks and usually takes a full day. Last 
year we were putting trials off for three months. I took [the court] on Thursday 
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19th November. I put off two trials that day and the trial that went ahead took 
three days to complete”. 
 
On the other hand, a JP in another busy urban court reports that: 
 
“trials hardly ever happen any more, and if we didn’t have to wait for 
custodies, we would be finishing half way through the morning on many 
occasions”. 
 
In this connection, the JP reporting the first of the above statements (who 
explicitly “welcome[d]” the change in cases brought to the JP court) continued 
as follows: 
 
“there is not enough flexibility in court room availability, JP’s rota and Legal 
Advisor’s availability to schedule additional hearings to speed up these cases. 
While the average time from caution and charge to verdict may have fallen, it 
is important to look at the average time to resolve cases which do go to trial 
and ensure that there is the capacity in the JP court system to ensure that 
justice is not unduly delayed for those who are seeking to establish their 
innocence”. 
 
Thus, there is some evidence that the Solicitor-General’s conclusions have 
become out of date, and that, in any case, there may be clear variations in the 
effect on JP Courts in different parts of the country. 
 
 
Susan Kirkwood JP 
Secretary 
Scottish Justices Association 
 
Appendix: Data on effectiveness of “direct measures” 
 
(i) Crown Office and Procurator Fiscal data 
 
The COPFS website reveals “Case processing – last 5 years” information (at 
http://www.crownoffice.gov.uk/About/corporate-info/Caseproclast5: “Page 
Updated: Thursday, July 30, 2009”: separate data for April 2009 to September 
2009 at http://crownoffice.gov.uk/About/corporate-info/CPFY0708: Page 
updated: Thursday, January 7, 2010”, seems roughly comparable). This 
indicates that, in 2008-2009, there were 37,692 “Fiscal Fines Paid/Accepted”, 
about twice the number for the previous year. This information is ambiguous: 
is the figure for those fiscal fines actually Paid, or for those merely Accepted 
(including those “deemed” to be accepted by failure to reply)? In either case, 
there is no clue as to the proportion of those Accepted which are actually 
Paid, nor in what proportion of cases payment was achieved by Fines 
Enforcement Officer action, and/or a Fines Enquiry Court.  
 
There is also information for “Compensation Orders Accepted” (i.e. 1,919), 
“Compensation Fiscal Fines/Compensation Orders Accepted” (i.e., 1,364), 
and “Conditional Offers of [presumably road traffic] Fixed Penalties Paid” (i.e. 
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20,746) in that year. These descriptions seem less ambiguous (though, as 
split between “Accepted” and “Paid”, they are non-comparable), but the 
figures still give no clue as to the number of fiscal fines actually paid, or 
involving fine enforcement action. 
 
It is also difficult to reconcile this information with the Solicitor-General’s 
declaration in his letter of 9 March 2009 to the Justice Committee Convenor 
that “the number of fiscal fines and compensation orders issued in 2008 was 
33,500, compared to 40,400 fiscal fines in the same period in 2007”. 
 
(ii) Scottish Government Statistical Bulletin Crime and Justice Series 
data 
 
The Statistical Bulletin Crime and Justice Series “Criminal Proceedings in 
Scottish Courts” essentially deals with court proceedings, this excluding 
“direct measures”, and the most recent issue (28 April 2009) covers 2007/08, 
so is too late to be immediately relevant. 
 
However, Chart 2 of this issue (“Overview of action within the criminal justice 
system”) gives figures for “Fiscal Fines” and “Procurator Fiscal conditional 
offers (motor vehicle offences)” which co-incide with the COPFS “Case 
processing – last 5 years” data. (Table 1 (“Summary of known action, 1998/99 
- 2007/08”) refers to a variety of non-court disposals giving similar 
figures).This is significant in that the former is footnoted “Figures relate to 
cases which were closed as offer accepted”, apparently showing that they did 
not indicate the number actually paid. Its “Other court action” figure bears no 
obvious relationship to a similar heading in the COPFS data. 
 
(iii) Scottish Court Service data 
 
SCS Annual Report and Accounts 2009, under “The Year in Focus 03”, 
indicates that “the collection rate of fiscal penalties has improved [and is] 
expect[ed] to continue to increase”, also that “the collection rate for Sheriff 
court imposed fines has been just over 80%” but, under “Our Performance 
04”, that the “Outturn” for “Effectiveness of fines enforcement (fines fully paid 
up with no enforcement order)” is 47%. 
 
(iv) Inspectorate of Prosecution for Scotland data 
 
The Inspectorate of Prosecution for Scotland Thematic Report on the Use of 
Fiscal Fines did not address this question. 
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Written submission from the Faculty of Procurators of Dumfriesshire 
 
Preliminary 
 
We should like to point out that the request received by the Faculty of 
Procurators of Dumfriesshire for evidence for the Justice Committee was 
dated 21 December 2009. Given that this was just four days before the 
Christmas and New Year holiday, that only left another eleven business days 
(15 total) to provide evidence by 19th January. It is simply not possible for an 
organisation like this to provide a fully worked document of evidence (or any 
statistical data to support the facts stated) in such a short timescale. 
 
Representation 
 
The Faculty of Procurators of Dumfriesshire represents about 90 solicitors 
practising in South West Scotland. Our members work in private practice as 
the public sector, including Crown Office and Procurator Fiscal Service and 
the local authority for the area, Dumfries and Galloway Council. Office bearers 
of the Faculty are practising solicitors carrying out faculty work on a voluntary 
basis as well as their day to day business. 
 
The Faculty does not have access to extensive statistics regarding the nature 
of work carried out by members and each private practice member firm is 
independent in competition with each other. 
 
Summary Courts and Faculty Involvement 
 
There are five courts in Dumfriesshire and Kirkcudbrightshire which carry out 
summary criminal business, namely: 
 
Dumfries Sheriff Court  
Dumfries District Court  
Annan District Court  
Kirkcudbright Sheriff Court  
Kirkcudbright District Court. 
 
Dumfries Sheriff Court is the busiest criminal court in the area. It sits for 
criminal business five days per week with between one and three courts 
operating (two on average). Dumfries District Court sits on two days per week 
with one court operating. Kirkcudbright Sheriff Court sits for one day per week 
together with other days as required depending on business. 
 
The Scottish Legal Aid Board (SLAB) register of solicitors includes 21 
solicitors in 11 firms in Dumfries and Annan authorised to conduct criminal 
legal aid work. Three solicitors in two firms in Kirkcudbrightshire are also 
included. Some of these solicitors maintain their registration simply to ensure 
that they can cover cases as and when required. However many practising 
full-time or extensively in the criminal courts and some specialise solely in 
criminal work.  
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Two of the solicitors on the SLAB register are solicitor-advocates qualified in 
criminal law. 
 
Numbers of Cases Post-Reform 
 
This faculty does not have any figures to indicate the amount of summary 
criminal business going through these courts, but from numerical reference 
numbers allocated to cases by the Procurator Fiscal’s Office, there would 
appear to be in excess of 7,500 cases. This will involve a higher number of 
accused persons, given that some cases may have multiple persons accused.  
 
This is a reduction in case numbers from last year, when reference numbers 
greater than 8,200 were seen. 
 
Practical Difficulties Post-Reform – Workload and Staff Shortages 
 
The vast majority of cases in the sheriff courts involve persons who require 
representation. Accordingly the workload on individual solicitors is intensive, 
and a major practical difficulty is having enough solicitors to cover all of the 
courts, let alone background work required in order properly to prepare and 
present cases. 
 
Dumfriesshire is probably no different from any other medium-sized non-city 
faculty or bar association in this. Recruitment of solicitors into non-Central Belt 
areas is notoriously difficult (not even the PDSO could attract candidates to 
work here when they were proposing opening an office), and likely to remain 
so given current trends in the solicitor branch of the legal profession. Further, 
criminal law, like most areas of law is a highly specialised area of practice. 
Demand for services – and therefore the firm’s livelihood – is entirely client-
led. In order to make a livelihood and support staff and qualified wages, 
income must be made by securing instructions from clients on a case-by-case 
basis. Commercial margins on legal aid funding are tight. Any fluctuation in 
the amount of clients or business would have a significant adverse effect on a 
fir’s ability to carry on with summary criminal work. Clients want experienced 
representation. If there is competition for criminal business, then a firm would 
be taking a significant commercial risk in placing criminal business in the 
hands of a more inexperienced solicitor, such as someone newly-qualified. 
Accordingly the opportunities for inexperienced or younger solicitors to gain 
experience are limited where there is a high standard of choice available for 
potential clients.  
 
Without commercial safeguards, therefore, criminal firms in areas such as 
Dumfries and Kirkcudbright are caught in a “Catch-22” situation. They have 
difficulty recruiting, but, if they can, then run a significant commercial risk that 
clients might move their business to another firm if an inexperienced solicitor 
is assigned to their case(s). 
 
While this situation prevails, then maximum use cannot be made of summary 
justice reforms encouraging early background work on a case, simply 
because solicitors locally are struggling to keep up with court commitments. 
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Disclosure of Information 
 
The Faculty welcomes any provisions which encourage early disclosure of 
good quality information about cases, and, therefore early resolution of cases. 
There are a number of reasons for this, both practical and in principle. 
However the one reason which everyone outside the profession appears to 
accept is that solicitors are paid the same by SLAB for a summary case no 
matter how long it goes on. Payment is only made for cases when they are 
concluded. Speedy and efficient resolution of cases assists private practice 
firms’ cash flow and financial viability. 
 
Apart, however, from the difficulties with numbers of solicitors able to do the 
work, there are a number of other reasons as to why this is not working in 
practice, all of which are outwith the control of the defence solicitor. 
 
Funding of Early Work 
 
It was hoped that persons arrested would instruct a solicitor on release so that 
work could start on the case before the matter had called in court. However 
recent changes in SLAB funding regulations mean that no meaningful work is 
funded on the case until after the paperwork initiating the case (the complaint) 
is served on the accused. 
 
Further, due to personnel shortages, work has to be prioritised, and work 
which is being run to a deadline has to take priority over work which may or 
may not prove to be necessary, and which is not fully funded in any event. 
 
Use of Appropriate Courts 
 
The use of courts for certain levels of offence (in terms of severity) has been 
unexpected. It was the understanding of the profession locally that increases 
in the sentencing power of the District Courts were intended to remove less 
severe cases from the lower end of the sheriff court’s business to the upper 
end of the district court’s business. At the same time, increases in the sheriffs’ 
sentencing powers were supposed to “relegate” less severe solemn (jury) 
cases down to summary procedure. This would then allow less severe High 
Court cases to be dealt with at sheriff solemn level. 
 
While the first and last of these have been happening, lower-end solemn 
cases are still being dealt with through solemn procedure. This has led to a 
significant increase in District Court work, a significant increase in Sheriff 
Court solemn work (and increased number and lengths of sheriff and jury 
sittings), but what appears to be a reduction in Sheriff Court summary work. 
 
This is an opportunity being missed to rationalise the allocation of court 
business. Solemn cases take longer to conclude and District Courts are 
becoming overburdened, leading to longer intervals before cases are 
concluded one way or another. 
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Quality of Information 
 
The quality of information provided at the earliest stage in the case is poor. 
Often admissions made by accused persons to the police are a crucial part of 
a case. A practice has grown up, however, of these “admissions” simply being 
referred to in the briefest summary in disclosure statements provided with the 
complaint. Without seeing what it is alleged that the accused person has 
admitted, no meaningful advice can be given to an accused person by their 
solicitor. 
 
Further, many experienced solicitors have had many cases where the initial 
disclosure statement bears only a passing resemblance to what the witness 
statements subsequently contain. Sometimes, in turn, these bear scant 
resemblance to what witnesses actually say in court. 
 
Unless defence solicitors have access to reliable information at the earliest 
stage, then they cannot give realistic advice in accordance with their 
professional duty to their clients’ best interests. The quality of information 
being provided to PF’s office by the police and the manner in which this is 
amalgamated into disclosure statements therefore needs to be improved. 
 
Acceptable Plea Letters and Negotiation of Pleas 
 
The practice of “acceptable plea letters” needs to be assessed. In custody 
cases, where time is usually short in the context of a busy court, these letters 
are invaluable in saving time for a defence solicitor taking instructions and in 
avoiding calls on a procurator fiscal’s time in discussing cases while there is a 
court to be run. These letters indicate what compromise pleas the crown 
would be prepared to agree in order to dispose of the case.  
 
However it would be illuminating to know how many of these letters simply 
require pleas of guilty to all charges, and are therefore of little practical use in 
facilitating early disposal of cases. These are not statistics to which a 
voluntary organisation such as ours has access, nor would we be in a position 
to process or evaluate such statistics. 
 
A further (doubtless unintended) consequence of acceptable plea letters is the 
loss of any flexibility in negotiation at later stages in the case when further 
more detailed information is available. Due to the fact that crown decisions 
about what pleas are acceptable are now taken early in the case as a matter 
of course, many procurators fiscal feel that they are subsequently bound by 
such decisions and have no authority to reach any other agreement on pleas. 
This is exacerbated by poor quality information being provided to the 
procurator fiscal in police reports (which forms the basis of the inadequate 
disclosure statements referred to above). Procurators fiscal are not provided 
with the detail in witness statements until later in the case. However, even 
when these do arrive, it is sometimes too late to take them into account in 
negotiations, as a decision has already been made as to the view the crown is 
taking of the case. 
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Such intransigence detracts from the purposes of intermediate diets as a 
means of disposing of cases before they call for trial. 
 
Witness Statements 
 
Disclosure of statements can also be late, leaving little opportunity for 
meaningful discussion with an accused client before an intermediate diet.  
 
Delay 
 
All of the above means that the length of time between commencement of a 
case and its conclusion is steadily lengthening. As noted above, this Faculty 
does not have the facility to compile or quote statistics on such matters but we 
understand such statistics are available to the Scottish Courts Service and the 
Scottish Government and this Faculty would welcome the opportunity to study 
and comment upon these. 
 
Engagement of Accused Persons 
 
Many of the reforms fail to take account of the human factor, i.e. many clients 
will not take much to do with their cases and will not attend solicitors’ offices 
to discuss disclosure evidence etc. Much work with clients still needs to be 
done when one can be sure of meeting them, namely when they have to 
appear at court. Again, better quality information at the earliest stages, or 
better funding of pre-service work could avoid this as it is at that stage that 
accused persons are most likely to feel that they need to see their solicitor. 
 
 
Ranald Lindsay 
Dean 
Faculty of Procurators of Dumfriesshire 
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Written submission from the Association of Scottish Police 
Superintendents 

 
I refer to your letter dated 18 December 2009 in relation to the above and 
thank you for the opportunity to comment on this vital element of criminal 
justice business. On behalf of the Association of Scottish Police 
Superintendents (ASPS) I would like to make the following comments. 
 
In making this response ASPS has considered the letter from the Solicitor 
General for Scotland, Mr Frank Mulholland Q.C. dated 9 March 2009 and the 
article ‘The Story So Far’ indicating successes. 
 
There is no doubt that there has been much progress in terms of Summary 
Justice Reform to allow more quick and effective justice. 
 
It will be interesting to see if there is an update available from the Crown 
Office and Procurator Fiscal Service for the period between March and 
December 2009. 
 
ASPS clearly supports the Scottish Government and the Crown Office and 
Procurator Fiscal Service in all that we strive to achieve in terms of quicker 
and more effective justice. 
 
That being said there are a number of questions that senior officers within the 
Police Service continue to raise to ensure that there is a very clear balance 
between the rights of the accused and the rights of victims. ASPS believes 
that insufficient attention has been paid to the rights of communities to be 
protected from the effects of persistent offending which, though dealt with in 
summary procedure, is anything but minor or trivial either in its impact on 
deprivation in all its forms, or indeed its effect on social cohesion in 
communities. Community safety requires a much greater degree of fresh 
impetus than has been given to date. 
 
Indeed there is clear evidence that greater emphasis is being placed on 
focusing on the role of the state in preventing recidivism and a criticism of the 
court process - together with an almost explicit criticism of sheriffs and others 
– the end result of which is to undermine the criminal justice system and instil 
a lack of confidence in ‘the bench.’       
 
Therefore, there is serious concern that as we strive to achieve quicker and 
more effective justice the focus will be upon targets and timescales as 
opposed to fully meeting the needs of victims, witnesses and the wider 
communities across Scotland who need to be protected from criminal 
behaviour, fear and intimidation. 
 
There are some burning questions that ASPS continue to raise which need to 
be considered within the overall context of the discussions in relation to 
Summary Justice Reform. 
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1) What is the proportion of accused persons held in custody pending first 
appearance in Court, who are released on the instructions of the 
Procurator Fiscal? 

2) How many bail offences have been committed and what has the trend 
been since the Summary Justice Reform process commenced? What is 
the number and ratio of persistent bail defaulters? ASPS contends that 
this and other up to date information should be part of Single Outcome 
Agreement performance frameworks, and reported quarterly to gauge the 
extent to which Criminal Justice system is being treated with contempt. 
(Re-conviction rates which at present are part of the SOA performance 
indicator basket are not up to date.)      

3) How many breaches of curfew orders were committed and again what is 
the trend in relation to this particular issue? Too often the responsibility is 
placed on the police to check compliance and experience suggests that 
when breaches occur there is insufficient done in response.  

4) How many remand prisoners are there currently in Scotland and what 
are the changes in the trends? 

5) How many offences have been committed by early release prisoners or 
prisoners on licence? 

6) How many cases are marked ‘No Proceedings’ by the Procurator Fiscal 
and what are the trends across Scotland? 

7) How many Fiscal Fines are issued across Scotland and what are the 
changes and trends in recent times? 

8) Will the current Scottish Government honour its pledge to end the 
automatic early release of prisoners who have been sentenced to 4 years 
imprisonment or less? 

9) What evidence is there to support the trend to move towards more 
community disposals? How effective are community disposals? 

10) When will the Scottish Government clearly define which accused 
persons are deemed to be suitable for non-custodial sentences? E.g. are 
persistent Housebreakers deemed suitable for non-custodial sentence? 

11) Summary Justice Reform must surely include Court disposals and is 
there evidence to support the consistency in terms of sentences handed 
down for serious violent crimes, particularly those involved in the carrying 
of weapons? 

12) When will the Scottish Government address the needs of Scotland in 
terms of accommodating vulnerable children in appropriate secure 
premises in the areas where they reside? 

13) Is it time that the Criminal Justice system took more consideration of 
victims’ families when embarking upon plea bargaining with the 
defence, which may fast-track cases but leads to a lack of confidence in 
the overall Criminal Justice system?  This is hailed as being victim centred 
but strikes at the very heart of public confidence and reassurance in the 
services provided by the Scottish Court System. 

 
ASPS clearly poses a number of questions in relation to Summary Justice 
Reform and there is an acceptance from a Police perspective that we need to 
work very closely with our partners within the Criminal Justice sector to 
ensure that we move forward positively and progressively but at the same 
time we maintain the public confidence and reassurance needed. 
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ASPS is prepared to play its part and engage in debate which will allow the 
Criminal Justice sector to further evolve but there is a need to address some 
of the hard facts. We need to work together to reduce the re-offending rates, 
have a balanced discussion around the causes and responses to the current 
prison population and agree changes which will improve overall victim and 
community confidence in the services that are available. 
 
At the same time ASPS fully believes that the Police service has a key role to 
play in Summary Justice Reform and is itself significantly impacted by policy 
change. We must also ensure that we are making full use of all the powers 
available in line with the doctrine of Constabulary independence to ensure 
that there is proportionality and sustainability in relation to the myriad of 
issues which are being addressed and which do not find their way into the 
Criminal Justice system. 
 
There is clearly a need to consider Police Officer discretion as it is perhaps 
one of the greatest powers at the disposal of each and every Police Officer in 
Scotland.  There is a general view that the doctrine of Constabulary 
independence has changed in recent times and discretion has been 
particularly eroded as we strive to achieve consistency in standards.   
 
Whilst it is readily accepted that there has to be a high degree of professional 
standards and ethics in policing there is a need to have a very full debate on 
the Police use of discretion and Constabulary independence.  There may well 
be scope in Summary Justice Reform to further enhance disposals available 
to the Police to prevent cases at the minor end of the scale from ending up in 
the Criminal Justice system where more appropriate means of disposal could 
be applied.  
 
ASPS are in absolutely no doubt that following on from the MacInnes Report 
and the Criminal Proceedings etc. (Reform) (Scotland) Act 2007, there have 
been a number of positive changes in terms of Summary Justice Reform.  
 
That being said the Justice Committee needs to keep exercising scrutiny in 
line with its role to ensure that the Scottish Government and all agencies 
involved transfer the fear of crime to the criminal. Victims and communities 
must continue to see the tangible benefits which directly impact upon personal 
safety, security and community wellbeing across Scotland. 
 
In particular it is a worry that lobbyists continue to focus on the ‘cheaper’ 
options to prison despite the fact that those who are imprisoned with a short 
sentence have had numerous opportunities to mend their ways and who have 
often failed to complete community based disposals. ASPS is satisfied that 
sheriffs and others take all circumstances into account prior to determining 
disposal, including the need to provide respite to communities.  At a time of 
financial difficulties there is a need to ensure that such community based 
disposals are fit for purpose and that breaches are properly recorded in order 
to gain a truer picture of their efficacy.  
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Critically ASPS is very concerned at the reduced sentences prisoners 
currently serve under summary justice, especially given that too high a 
percentage go on to re-offend (see Scottish Offenders Index) within two 
years.  The current practice of automatic reduction in time served in prison for 
prisoners serving less than four years places no responsibility on the 
prisoners post release. Consideration should therefore be given to replicating 
the current licence system for prisoners sentenced to four or more years 
imprisonment. There is a clear incentive to keep on the straight and narrow 
here which does not exist in summary (and much more serious) cases. The 
reason for this policy inconsistency is unclear. 
 
Finally, there is no doubt that while crime continues to fall in many parts of 
Scotland and detection rates continue to increase unrecorded crime is much 
higher. The reforms introduced have gone some way in improving efficiency in 
summary justice. Nevertheless too many officers and civilian witnesses are 
still required to attend too many sittings at court prior to being called to give 
evidence. Further work needs to be done to make further improvements so as 
to ensure the public will continue to support the criminal process. Failure to do 
so will only serve to alienate the victim and witnesses from the process to the 
detriment of wider society.  
 
Commentators often refer to adopting a health approach to the problems of 
offending as a legitimate means to gain a better insight into the issue of 
repeat offending. When preventative efforts and non surgical options utilised 
within the context of a patient’s health prove unsuccessful, the option of 
surgical removal is considered necessary. The social health of Scotland is 
under threat from recidivism born of a contempt for the rules of society and a 
disdain for the human rights of those who live within it. It would be unwise, in 
the absence of evidence that repeat offenders facing summary justice have 
taken steps to amend their ways, to inhibit sentencers from identifying a 
proportionate disposal which has at its heart the aim of protecting victims and 
communities.   
 
The reforms to date show that change for the better is indeed positive and 
that there is a fair element of consensus on the improvements to be made. 
ASPS believes this a solid and encouraging foundation on which Summary 
Justice Reform must continue to be built, particularly at a time of financial 
uncertainty and the challenges being faced by all partners in the Criminal 
Justice sector. (This change will be assisted when appropriate outcomes and 
indicators for this area developed for inclusion in Single Outcome 
Agreements.) The greatest risk facing this however will be to view justice as a 
commodity rather than a citizen’s right, to identify summary justice as 
involving inconsequential behaviour and to judge custodial sentences as a 
sentencing failure.  
 
Superintendent D O’Connor 
Vice President 
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Written submission from the Glasgow Bar Association 
 
We write with our submissions in relation to Summary Justice Reform. 
 
Our submission is set out on the following pages.  We have restricted our 
comments to points of principle rather than a detailed review.  The headings 
under which our submission is presented are as follows: 
 
Definitions  
GBA 
Direct Measures 
Non-Payment of Direct Measures 
Levels of Court Business 
Legal Aid 
 
We submit as follows: 
 
Definitions 
 
1 SJR means Summary Justice Reform 
2 GBA means Glasgow Bar Association 
3 COPFS means Crown Office & Procurator Fiscal Service 
4 LSS means Law Society of Scotland 
5 The words “we” and “our” refer to the Executive Committee of the 
Glasgow Bar Association which has approved this submission to the Justice 
Committee in relation to Summary Justice Reform. 
 
GBA 
 
1. The Glasgow Bar Association was formed in 1959.  The objects of the 
Association, as contained in its constitution, include the promotion of access 
to legal services and to justice; to consider and, if necessary, formulate 
proposals and initiate action for law reform and to consider and monitor 
proposals made by other bodies for law reform.  The GBA also offers legal 
education programmes and sponsors and supports legal education and 
debate at Scotland’s Universities.  We are an independent representative 
body and by dint of the fact that its membership is compulsory, we are also 
members of the LSS.  On the issue of SJR, our submission is made entirely 
independent of the LSS: our views on SJR neither being requested nor 
encouraged by the LSS since June 2008 when the GBA was excluded from 
the LSS SJR Review Group.  The Solicitor General’s letter to the Convener of 
the Justice Committee of 9th March 2009, (a copy of which the Solicitor 
General sent to the LSS) was viewed for the first time by GBA members, 
when the request for this submission was received from the Assistant Clerk to 
the Justice Committee. 
 
2. Today the GBA remains a strong, independent body.  It has just 
amended its constitution to allow Corporate Membership and current member 
levels sit at around three hundred, by far the biggest Bar Association in the 
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country.  The GBA would encourage the Justice Committee to continue to 
seek its views on all legislative matters. 
 
3. The contents of the submission are based on detailed information 
contained within Glasgow Criminal Justice Board Performance Reports, data 
collection from Strathclyde Police and (largely anecdotal) information which 
has been obtained through GBA members practising in the Summary Sheriff 
and JP Courts in Glasgow on a daily basis.  In short, GBA members are at the 
coal face. 
 
Police Direct Measures 
 
4. The main feature of SJR, Direct Measures, was introduced to much 
publicity, sometimes adverse.  In his letter to the Convener of 9th March 2009, 
the Solicitor General indicates that “the number of Fiscal fines and 
compensation offers issued in 2008 was 35,300 compared to 40,400 Fiscal 
fines in the same period in 2007”.  However, that statistic fails to take into 
account the ability and power of Strathclyde Police Officers to issue “on the 
spot” direct measures. These powers were given to Strathclyde Police officers 
in September 2007.  From September 2007 until the end of 2007 Strathclyde 
Police issued 3,363 direct measures.  In 2006 (and until September 2007) 
they issued none.  Between October 2008 and September 2009 Strathclyde 
Police in Glasgow issued on average 1,773 direct measures per month.  
Strathclyde Police in Glasgow now issue direct measures in just over 25% of 
cases where a suspect has been charged.  Of the 74.5% of cases where a 
suspect has been charged with a criminal offence and a report has been 
submitted to COPFS by Strathclyde Police in Glasgow, COPFS prosecute just 
over 53%.  Therefore, in the twelve month period until September 2009, of all 
crimes reported, investigated and charged by Strathclyde Police in Glasgow, 
63.5% were not prosecuted, and were dealt with by way of direct measures 
issued either by Strathclyde Police or by the COPFS. (In less than 1% of the 
cases, a warning letter was issued by Strathclyde Police in Glasgow). Of all 
crimes reported, investigated and charged by Strathclyde Police in Glasgow in 
the twelve months to and including September 2009, 36.5% were prosecuted 
in the criminal courts. 
  
Non-Payment of Direct Measures 
 
5. The GBA is aware of anecdotal evidence suggesting that direct 
measures are being ignored, and payments not made.  We are aware of two 
recent examples involving two individuals who had failed to pay, between 
them, 51 separate direct measure notices and fines.  As we understand the 
legislation, the Courts have no power at all to enforce payment of a direct 
measure as it is not a penalty imposed following upon a conviction.  Indeed as 
we understand the provisions of the Criminal Proceedings etc (Reform) 
(Scotland) Act 2007 if an individual issued with a direct measure wishes to 
challenge it, he or she must write to COPFS within 28 days of its receipt 
intimating the challenge.  The GBA has always viewed this as a dangerous 
principle which undermines the fundamental tenet of presumption of 
innocence.    
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Levels of Court Business 
 
6.   Generally, the Summary Trial Courts in Glasgow Sheriff Court have 
approximately halved in their number in the last five or six years.  By way of 
illustration, in 2005 the Custody Court at Glasgow District Court processed 
approximately 1,200 accused persons per month.  Now the figure is around 
600 accused persons per month.  It appears now that there are more Solemn 
Trial Courts (cases which proceed before a Sheriff and a Jury) operating in 
Glasgow Sheriff Court on a daily basis than Summary Trial Courts.  The 
Domestic Abuse Court was piloted in Glasgow and there are now two daily 
Domestic Abuse Trial Courts and on Mondays two designated Domestic 
Abuse Custody Courts and one designated Domestic Abuse Custody Court 
on every other week day.  The emphasis appears to have developed in the 
prosecution of summary crime that alleged crimes of domestic violence, knife 
crime and what might be regarded as “hate crime” (religious and racial 
breaches of public order) are predominantly the types of crime prosecuted at 
summary Sheriff Court level.  Glasgow District Court, or the Justice of the 
Peace Court of the City of Glasgow, as it is now known, is slowly evolving into 
a road traffic Court. 
 
Legal Aid 
 
7.     The Solicitor General makes mention of the McInnes Report in his letter 
and indeed there has also been in recent times the Bonomy Report into High 
Court Reform.  Both Reports mentioned the invaluable role played by 
solicitors in the system.  Both reports highlighted the need for solicitors to be 
properly remunerated.  That is not happening.  If the issue of Legal Aid 
payments to solicitors is not addressed in a mature and proper debate, then 
this part of the profession could become even more vulnerable.  SJR resulted 
in an 8% cut in the summary criminal Legal Aid budget, on rates of pay frozen 
in most summary cases since 1999, and in some cases on rates of pay frozen 
since April 1992.  In addition the automatic right for solicitors to be paid to 
assist and advise those detained in police custody after charge, was removed 
by SJR.  Those who debated and legislated the Legal Aid (Scotland) Act 1986 
could not possibly have envisaged such a state of affairs persisting for the 
length of time that it has done. 
 
 
GBA Committee 
Sheriff Court, Glasgow 
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Written submission from the Society of Messengers-at-Arms and  
Sheriff Officers 

 
I refer to your email of 18th December inviting the Society of Messengers-at-
Arms and Sheriff Officers to respond to the Justice Committee on the topic of 
the Summary Justice Reforms.  Having consulted with my Executive Council 
colleagues I can confirm that we have no real comments on the criminal 
process/reforms. 
 
However, as Officers of Court operating primarily in civil court process, we 
would be pleased to support any operational resource requirements which 
may ease the ever-increasing burden from the Crown Office and Procurator 
Fiscal Service, this may be in the citation process or perhaps in areas of 
recovery of fines. We would be pleased to take part in the Scottish 
Government's Summary Justice Reform Evaluation Programme, should it be 
felt that we may have a part to play in supporting the review going forward. 
 
May I take this opportunity to thank you for taking the time to consult with 
SMASO on this matter. 
 
 
Dorothy Lowe 
President 
Society of Messengers-at-Arms and Sheriff Officers 
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Written submission from the Scottish Legal Aid Board 
 
1. Background 
 
1.1 Between September 2007 and June 2008, the criminal justice system 
in Scotland underwent the largest and most far reaching reforms in a 
generation. Following consultation, the Scottish Government introduced 
reforms of summary criminal legal assistance15 on 30 June 2008.   
 
1.2 Scottish Ministers determine legal aid policy, including fee rates and we 
provide advice to the Scottish Government on the operation of legal aid and 
administer the legal aid system. We worked in partnership with the Scottish 
Government, the Crown Office and Procurator Fiscal Service (COPFS), the 
Police, the Scottish Courts Service and the Law Society of Scotland to 
successfully implement the reforms. It was an excellent example of the 
significant things that can be achieved through partnership working. 
 
1.3 The reforms to the summary justice system and summary criminal legal 
assistance complement each other and illustrate the potential of ‘whole 
systems’ approaches to policy development for the delivery of clearly 
specified outcomes. The reforms also illustrate the importance of legal aid in 
the wider justice system. The summary criminal legal assistance changes 
were specifically designed to support the main features of the wider reforms, 
such as the use of alternatives to prosecution, early effective preparation, 
early resolution of cases where appropriate and the intention to bring cases to 
court more quickly. Summary criminal legal assistance had to be changed to 
support the reforms and to ensure that solicitors would not be remunerated at 
lower levels as a result of the wider justice system changes. 
 
1.4 This was an extremely challenging and major piece of work. We were 
asked to implement the summary criminal legal assistance reforms and 
associated new computer systems in around three months following 
consultation and succeeded in implementing the reforms on 30 June 2008. 
We held twelve information seminars for the legal profession across the 
country prior to implementation. We held a further nine seminars on accounts 
issues after the reforms were implemented. Following implementation, there 
have been periodic meetings between the Cabinet Secretary for Justice, 
officials from SLAB, COPFS, the Scottish Government and representatives of 
the Law Society of Scotland to discuss the operation of the legal aid changes. 
We continue to communicate with solicitors and hold bi-lateral discussions 
with the Law Society of Scotland about the effects of the reforms and how to 
ensure the system operates effectively. In general, the feedback we have 
received from solicitors is positive about summary criminal legal assistance. 
 

                                                 
15 Criminal legal assistance is the collective term used to describe the different forms of legal 
aid available for criminal cases: (i) advice and assistance; (ii) criminal legal aid; and (iii) 
ABWOR “Assistance by way of representation” which is a type of advice and assistance. 
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2. Reform of Summary Criminal Legal Assistance  
 
2.1 The payment structure for summary criminal legal aid had remained 
unchanged for a number of years. Fixed payments were introduced in 1999 
and they marked a radical departure from the system of detailed accounting. 
The fixed payments arrangements operate on the basis of a fixed fee for 
conducting a summary criminal case (within the range of cases to which they 
apply) involving a degree of “swings and roundabouts” across the range of 
cases rather than remuneration for each and every item of work in the 
circumstances of an individual case. An outline of the fees payable for guilty 
or not guilty pleas is available at Appendix 2. 
 
2.2 The changes to summary criminal legal assistance which came into 
effect on 30 June 2008 were designed to support the wider summary criminal 
justice reforms and address a number of key issues: 
 
• to appropriately reward solicitors for the work done in progressing the case 
• to facilitate preparation 
• to facilitate early disposal of cases where appropriate 
• to remove a number of what were seen as perverse incentives in the old 

system which provided significantly higher payments to solicitors whose 
clients pled not guilty 

• to avoid wasteful expenditure 
• to encourage early communication between Crown and defence, thereby 

facilitating informed decision making by the accused. 
 
2.3 The new legal aid system was designed to achieve these aims by front-
loading the payment system for solicitors to help encourage early, effective 
preparation and, where appropriate, the earlier resolution of cases.  
 
2.4 The main changes to the existing scheme were: 
 
• the extension of the fixed payments structure to ABWOR in summary 

criminal proceedings 
• the payments for ABWOR and summary criminal legal aid became the 

same in the sheriff court, thereby removing the perverse incentive to apply 
for criminal legal aid. The same case disposal fee was created for the 
sheriff and stipendiary magistrates courts of (£515) for ABWOR and 
criminal legal aid (the latter where the case does not proceed to trial 
beyond thirty minutes). Previously, the basic ABWOR fee was £70. The 
fee of £515 was specifically calculated and designed to include items such 
as preliminary advice work, attendance at a police station (where under 
two hours) and the first two deferred sentences 

• the introduction of the “appointed solicitor” – with appropriate checks, 
solicitors who have a previous relationship with the accused can represent 
their clients from custody and be paid for this work, rather than the 
previous system in which only the duty solicitor could be paid for 
representing those appearing from custody. Where a solicitor has a 
previous relationship with an accused, they are more likely to be aware of 
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their client’s full personal circumstances and alongside early disclosure, 
can therefore advise on an appropriate plea 

• payment for advice and assistance provided at the outset of a case is now 
subsumed into a subsequent grant of ABWOR or criminal legal aid 

• the extension of ABWOR to cases which are continued without plea 
• changes to the feeing structure for the duty solicitor scheme. 
 
Issues prior to implementation 
 
2.5 The Glasgow Bar Association (GBA) were unhappy with certain 
aspects of the proposed reforms to summary criminal legal assistance, 
particularly fee rates and they also objected to the overall projected reduction 
in criminal legal assistance expenditure flowing from the predicted decrease in 
case volumes resulting from the wider reforms.. They took industrial action in 
2008, which involved trying to disrupt Glasgow Sheriff Court by not operating 
the duty plan as normal. This meant that, following a request from Kenny 
MacAskill, Cabinet Secretary for Justice, only the solicitors from the Public 
Defence Solicitors’ Office (PDSO) and a small number of other duty solicitors 
represented those appearing from custody. The custody courts were able to 
operate despite this industrial action. The GBA would not communicate with 
us at that time and in 2009 they raised an action for judicial review of our 
decision to allocate slots on the duty solicitor plan to the PDSO, which they 
subsequently withdrew after interim interdict was refused. We are pleased 
that relations have since improved and we have re-commenced bi-lateral 
discussions with the GBA on the operation of legal aid. 
 
3. Monitoring of the Reforms  
 
3.1 An ongoing programme of monitoring the changes is taking place. 
Three meetings have been held with the Cabinet Secretary for Justice, 
officials from SLAB, COPFS, the Scottish Government and representatives of 
the Law Society of Scotland to discuss the operation of the legal aid changes.  
These meetings took place in December 2008, April 2009, and September 
2009. 
 
3.2 The reforms to summary criminal legal assistance have had an 
immediate impact.   
 
Plea rates 
 
3.3 As a result of the introduction of disclosure and the changes made to 
reduce the difference between the fees paid to solicitors for not-guilty or guilty 
pleas, we expected to see a reduction in the number of cases pleading not 
guilty at the outset of a case. At the beginning of the reforms, between June 
08 and July 08, the percentage of guilty pleas tendered at first calling 
increased from 9.8% to 23.9% in Glasgow and from 31.6% to 43.9% in 
Dundee.  More generally, across Scotland, we have also seen increases in 
guilty plea rates at pleading diets.  In 2007-08, the guilty plea rate at first 
calling was 22%.  In 2008-09, this figure had risen to 33%.  
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Volume of cases and legal aid applications 
 
3.4 The Scottish Government’s reforms to the summary justice system 
included the use of alternatives to prosecution, such as Fiscal direct 
measures. As a result, we expected to see a reduction in the number of 
summary criminal cases being prosecuted, but with a greater proportion of the 
remaining prosecutions relating to more serious matters. As legal aid is more 
likely to be granted for more serious matters, we expected to see an increase 
in the proportion of prosecutions in the summary courts receiving a grant of 
representational legal aid: either ABWOR or summary criminal legal aid. 
Experience to date bears this out: 
 
• In 2006-07, prior to summary justice reform, 92,371 grants of ABWOR and 

summary criminal legal aid were made, which was 58% of the 159,500 
cases in the courts.   

• In 2008-09, there were 93,598 grants of ABWOR and summary criminal 
legal aid, (excluding breach cases such as breach of probation) which is 
67% of the 138,713 cases prosecuted in the courts.  

 
3.5 For the first full 12 month period since the changes were implemented, 
that is July 2008 to June 2009, volumes of applications have changed 
considerably: 
 
• average grants of criminal advice and assistance by solicitors have fallen 

by 67% compared to the average receipts for April to June 2008. This is 
primarily because any advice and assistance provided  is subsumed into 
any subsequent grant of ABWOR or criminal legal aid (with the exception 
of advice being tendered at a police station and the duration of such advice 
including travel and waiting exceeds 2 hours) 

• grants of criminal ABWOR (mainly for guilty pleas or cases continued 
without plea) have increased by 153%. Disclosure and changes to fee 
rates has meant that the accused can make an early, informed decision on 
whether to plead guilty. This has led to an increase in grants of ABWOR 

• the average number of applications for summary criminal legal aid 
following a not guilty plea fell by 23%. This is because the perverse 
incentive to tender a plea of not guilty has been removed, thereby 
removing the need to apply for criminal legal aid and if disclosure is made 
in a case, the accused can make an early informed decision on whether to 
plead guilty and therefore use ABWOR instead of criminal legal aid 

• rhere has been a 22% reduction in cases going through the Duty Solicitor 
scheme. This is principally because of the significant number of cases 
which start in custody but where the solicitor is able to use the appointed 
solicitor scheme. 

 
Expenditure 
 
3.6 Our original costing model (based on the Scottish Government’s 
assumptions and estimates using 2006-07 volumes) projected that 
expenditure on summary criminal legal assistance for the first full year after 
the reforms (July 2008 to June 2009) would be around £57,789,452 compared 
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to actual payments made to solicitors for all summary criminal work in 2006-
07 (prior to the reforms) of £61,686,495. 
 
3.7 For the first full 12 months (July 2008 to June 2009) the total payments 
to solicitors for summary criminal legal assistance will be around £57,362,176, 
a difference of £427,276 compared to the original costing model. The main 
difference between the revised forecast cost and the original estimate 
continues to be the greatly reduced numbers of advice and assistance grants 
by solicitors, the increased numbers of grants of ABWOR by solicitors and the 
very slow movement in the numbers of legal aid applications between the 
sheriff and Justice of the Peace courts. We have not seen any considerable 
movement of legal aid applications downwards from the Sheriff Court to the 
Justice of the Peace Courts. 
 
Reductions in bureaucracy 
 
3.8 Another key element of the reforms was the desire to simplify the 
system of criminal legal assistance and to reduce bureaucracy where 
possible.  The new system was designed to reduce the number of times a 
solicitor has to interact with us for decisions or to submit accounts for 
payment.     
 
3.9 The new arrangements have already led to a significant reduction in 
form filling for solicitors.  As any work done under criminal advice and 
assistance is now subsumed into subsequent grants of summary criminal 
legal aid or ABWOR, solicitors now complete approximately 50% fewer advice 
and assistance forms. 51,971 intimations were received in 2008-09 compared 
to 103,932 in 2007-08.  In addition, we have removed the need for separate 
accounts to be framed and sent to us for many of these cases.  We estimate 
that solicitors will produce and send us around 87,000 fewer advice and 
assistance accounts a year. 
 
3.10 In addition, when the reforms were introduced, solicitors could use 

Legal aid Online for intimating grants of criminal advice and assistance 
and ABWOR which is more efficient and easier to use than the revised 
paper forms.  In September 2009, we launched Criminal Legal Aid 
Online and solicitors can now process summary criminal legal aid 
applications and sanction applications online. Legal aid Online allows 
solicitors’ firms to operate more efficiently: forms can be completed 
more quickly, we have faster turn-around times for our decisions and 
solicitors have increased cash flow through more efficient payment 
processes. 

  
3.11 The current statistics for legal aid online participation are: 
 
• 43% of criminal firms submit summary criminal legal aid applications online 

and the most current figures show that 43% of summary criminal legal aid 
applications are submitted online. 

• 64% of firms submit advice and assistance grants and increase 
applications online and 64% of intimations and increases are received 
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online. 33% of criminal advice and assistance accounts are received 
online. 

  
Monitoring the effectiveness of the reforms and monitoring arrangements 
 
3.12 These were very substantial changes and we are carrying out a 
programme of reviews into various aspects including: 
 
• Review of duty solicitor scheme and appointed solicitors - We are 

reviewing the Duty Solicitor scheme and the ‘appointed solicitor’ 
arrangements to ensure that these provide best value and are operating 
effectively in supporting the summary justice reforms. It is solicitors who 
grant ABWOR and must satisfy themselves that the statutory tests have 
been met. We check all grants of ABWOR made by appointed solicitors 
and our compliance auditors are looking closely at these cases during their 
visits to firms as we have found instances in which the appointed solicitor 
process is not being operated as intended.   

• Difference in financial tests between ABWOR and criminal legal aid - We 
are reviewing the relationship between the different financial eligibility test 
for advice and assistance/ABWOR and summary criminal legal aid and the 
extent to which this may impact on applications for criminal legal aid. 

• Verification of financial eligibility in advice and assistance and 
ABWOR - We are reviewing the information an applicant must 
provide to their solicitor before the solicitor can be satisfied that they 
qualify financially for advice and assistance and ABWOR and make 
a grant.  
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Appendix 1 
 

The Board’s Performance 
 
Summary criminal legal aid applications 
 
We publish annual performance targets and service standards for timeliness 
and accuracy in our Corporate Plan and report on our performance in our 
annual report. These documents are available on the Board’s website at 
www.slab.org.uk . 
 
For timeliness, we aim to take a decision on 99% of summary criminal legal 
aid applications within 8 calendar days (or 5 calendar days if it is an online 
application). For the year to date we have achieved this target. The Board’s 
average processing time is just over 1 day. The average total duration (taking 
account of time when it is out of the Board’s hands after we have continued 
an application to ask the applicant or the solicitor for further information) is 7.3 
calendar days. The processing times for summary criminal legal aid 
applications are therefore very fast. 
 
For accuracy, we aim to make 98% of decisions free from materials errors. 
We are currently achieving 99% performance. 
 
Appendix 2 
 
Summary Criminal Legal Aid – Fees Payable from June 2008 
 
   Sheriff Court & 

Stipendiary 
Magistrates Court 
  

 Justice of the 
Peace Court 

 Plea of guilty – 
covers all work 
undertaken in the case 
with the exception of 
the following 
additional payments: 

 £515.00  £150.00 

 Attendance at a 
police station to provide 
advice and assistance 
or representation of the 
accused and the total 
time engaged (including, 
travel, waiting and 
attendance) exceeds 2 
hours 

 Payable in 
addition to the above 
fee on a detailed basis 

 Payable in 
addition to the above 
fee on a detailed basis 

 Conducting a 
proof in mitigation for 
the first day (after the 
first 30 minutes) 

   £50.00 
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 Representation in 
court at a diet of 
deferred sentence 
(payable from the 3rd 
and subsequent diet) 

 £50.00  £25.00 

 Representation at 
any one diet of deferred 
sentence at which the 
court considers a report 
required under section 
203 of the 1995 Act and 
where the case is 
disposed of. 

   £50.00 

 All work done in 
connection with a bail 
appeal 

   £50.00 

  
  

    

 Plea of not 
guilty - covers all work 
undertaken in the case 
with the exception of 
the following 
additional payments: 

 £515.00  £315.00 

 Attendance at a 
police station in relation 
to the provision of 
advice and assistance 
or representation of the 
accused and the total 
time engaged (including, 
travel, waiting and 
attendance) exceeds 2 
hours 

 Payable in 
addition to the above 
fee on a detailed basis 

 Payable in 
addition to the above 
fee on a detailed basis 

 Conducting a trial 
or proof in mitigation for 
the first day (after the 
first 30 minutes) 
  

 £100.00  £50.00 

 Conducting an 
adjourned trial diet, 
during which no 
evidence is led, where 
there was no intention 
nor anticipation that 
evidence would be led, 
the only matter in 
consideration being the 
determination of the 
further procedure of the 

 £50.00  £25.00 
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trial proceedings. 
 Conducting a trial 
or proof in mitigation for 
the second day 

 £200.00  £50.00 

 Conducting a trial 
or proof in mitigation for 
the third and 
subsequent days (per 
day). 

 £400.00  £100.00 

 Representation in 
court at a diet of 
deferred sentence 
(payable from the 3rd 
and subsequent diet) 

 £50.00  £25.00 

 Representation at 
any one diet of deferred 
sentence at which the 
court considers a report 
required under section 
203 of the 1995 Act and 
where the case is 
disposed of. 

 £50.00  £25.00 

 All work done in 
connection with a bail 
appeal 

 £50.00  £50.00 

 Where the 
solicitor represents an 
assisted person who 
has been remanded in 
custody at or 
subsequent to the first 
calling of the case and 
that assisted person is 
at any time during that 
remand under 21 years 
of age. 

 £100.00  £100.00 

 Rural court 
supplement 

 £50.00  - 
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Justice Committee 
 

4th Meeting, 2010 (Session 3), Tuesday 26 January 2010 
 

Crime and Security Bill 
 

Response from the Minister for Community Safety 
 
I appeared before the Justice Committee on 19 January to seek approval for a 
Legislative Consent Memorandum (LCM) to allow the UK Parliament to apply 
relevant clauses of the Crime and Security Bill that would otherwise fall within 
the devolved competence of Scotland. As you are aware, the clauses in 
question are clauses 39, 40 and 45. Clauses 39 and 40 will amend the Private 
Security Industry Act 2001 on matters within the Parliament's legislative 
competence; clause 45 will confer on the Scottish ministers a new power.  
Those are the only provisions in the bill that fall within devolved competence.  
Other issues that are addressed in the bill are reserved and, as such, are for 
the UK Parliament to consider. 
 
I offered to write with more detail in response to points raised by Robert 
Brown around evidence submitted by GeneWatch UK on the provisions in the 
Bill relating to the taking and retention of DNA and other physical data.  In 
particular, he expressed concern that there are no meaningful restrictions on 
the provisions for retrospective DNA sampling and fingerprinting; that the 
provisions cover a wider group of people in England and Wales than they 
would do in Scotland; and that - because of the linkages with the Criminal 
Justice and Public Order Act 1994 - powers will be created for people in 
Scotland to be arrested without warrant for offences under that legislation. 
 
The issues raised by Genewatch are not relevant for the purposes of the LCM 
as they relate entirely to reserved law which has no effect in Scotland.  Part X 
of the Criminal Justice and Public Order Act 1994 makes provision for the 
cross-border enforcement of arrest warrants for those charged with offences 
and, separately, for a constable to have the power to arrest a person 
suspected of having committed an offence in his territorial jurisdiction to be 
apprehended by the constable if the suspect has fled to another of the 
territorial jurisdictions subject to certain conditions.  It follows that there must 
be either an arrest warrant issued in respect of an individual who has been 
charged with an offence or reasonable grounds to suspect an offence has 
been committed and the suspect is in another jurisdiction.   
 
The amendments to Part V of the Police and Criminal Evidence Act 1984 (“the 
1984 Act”) which are contained in clauses 2 to 13 of the Crime and Security 
Bill do not extend to Scotland, just as Part V itself does not extend to 
Scotland.  Clause 6(2) of the UK Bill inserts a new Schedule 2A into the 1984 
Act which provides the police with the power to require a person to attend a 
police station in certain circumstances to have their fingerprints or sample 
taken.  Paragraph 17 of the new Schedule 2A provides that a constable may 
arrest without warrant a person who has failed to attend to have a sample or 
fingerprints taken (when they have been required to do so).  Clause 44(2) and 
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(3) of the Bill makes the extent of the DNA and fingerprint provisions clear in 
that they only operate as a matter of law in the jurisdictions of England, Wales 
and Northern Ireland. 
 
The provisions in question do not involve warrants or court orders.  It has 
been the case for many years that criminal conduct in one territorial 
jurisdiction has been able to be pursued across the Border and that rightly 
prevents fugitives avoiding justice simply by crossing the Border.  Similarly, 
cross-border enforcement of court orders has existed for many years.  Only if 
a person is in England and Wales will it be possible for the sample and any 
other physical data to be taken from them.  That means that there would be 
no requirement to attend a police station, no arrest for non-attendance and no 
subsequent taking of DNA or other physical data (whether in a police station 
or elsewhere) in relation to a person residing in Scotland. 
 
Turning to the question of the compatibility of the Bill with the European 
Convention on Human Rights, the provisions discussed above are reserved 
and, therefore, it is for the UK Government to satisfy itself as to their 
compliance with ECHR.  With regard to the wider provisions in the Bill, 
matters on which the Scottish Parliament could legislate (i.e. those that are 
the subject of the LCM) appear to be entirely compatible with the European 
Convention on Human Rights. 
 
I hope the answers provided above help to reassure the Committee and 
Robert Brown that the provisions in the Crime and Security Bill are reserved 
and, therefore, do not create new powers for the authorities in England and 
Wales in relation to the taking and retention of DNA and fingerprints in 
Scotland.   
 
 
Fergus Ewing MSP 
Minister for Community Safety 
25 January 2010 
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Justice Committee 
 

4th Meeting, 2010 (Session 3), Tuesday 26 January 2010 
 

Legal Services (Scotland) Bill 
 

Response from the Minister for Community Safety 
 
During my appearance before the Justice Committee on 12 January, you 
referred to recent representations made to the Committee regarding 
European law.  You asked if I was “totally satisfied that the Bill is compliant 
with European Union law”.  I offered to provide a written response to this 
question.  This is set out below, along with a response to some other specific 
questions relating to EU law made in written representations to the 
Committee.   
 
In addition, Mr McKay and I undertook to provide the Justice Committee with 
information regarding the provisions for sanctions that can be taken against 
licensed providers and those who work within them.  This information follows 
the response to the questions relating to EU law.     
 
Compliance with European Union law 
 
• Legislative competence 
The Scottish Government is totally satisfied that the Bill is fully compliant with 
EU law and therefore within the legislative competence of the Scottish 
Parliament.  Given that the Bill has been introduced in the usual way, this is 
also a view shared by the Lord Advocate and the Presiding Officer.   
 
• Ability of Scottish lawyers to operate in other Member States 
It has been suggested that a Scottish solicitor practising in a licensed legal 
services provider (“licensed provider”) may be prohibited from being 
recognised as a lawyer in other Member States, as a result of Article 11.5 of 
Directive 98/5/EC (practice of a lawyer in another Member State).   
 
Directive 98/5/EC of the European Parliament and of the Council facilitates 
the practice of the profession of lawyer on a permanent basis in a Member 
State other than that in which the qualification was obtained.  What Article 
11.5 of the Directive provides is that if a host Member State prohibits a lawyer 
from practising within a grouping in which some persons are not members of 
the profession, then the host Member State may refuse to allow a foreign 
lawyer who is registered to practise in its home state in his capacity as a 
member of the grouping.  The provision leaves it up to the host Member State 
whether or not to allow the grouping; it is a discretionary power.  If a lawyer 
wished to practise in another country, then he or she could do so in another 
capacity (not as part of a prohibited grouping).   
 
Article 11.5 of that Directive also allows a host Member State to oppose the 
opening of a branch or agency where the rules governing a grouping of 
lawyers in a home Member State are incompatible with those of the host 
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Member State.  If a traditional firm of solicitors in Scotland choose to set up a 
licensed provider and wanted to also set up an office in another host Member 
State they would have to consider where they could do this. 
 
Therefore, a host Member State, which does not permit alternative business 
structures, may prohibit a Scottish solicitor, who is practicing in a licensed 
provider, from practising law on a permanent basis, and may oppose the 
opening of a branch or agency in that Member State.  However, a Scottish 
solicitor who decides to work on a permanent basis in a Member State would 
be seeking new employment, so would not be working for a licensed provider.  
Also, although it is accepted that licensed providers may decide to open 
offices in another Member State, it is anticipated that such instances would be 
rare.  Nevertheless, neither the Bill nor the Directive bars them from so doing.  
It is a matter for Member States, a number of which have made provision for 
alternative business structures.  In fact, the benefits that will flow from the 
ability to set up a licensed provider, such as increased access to capital and 
the opportunity to adopt a more flexible business model, may allow more firms 
to consider opening offices in other Member States.  Also, to be clear, the Bill 
has no impact on Scottish solicitors not working in a licensed provider who 
wish to practise law elsewhere in Europe. 
 
• Legal professional privilege 
It has also been suggested that lawyers practising in firms owned by non-
lawyers may not be recognised as independent by the European Court of 
Justice, and thus not be entitled to legal professional privilege (“privilege”).   
 
To give some background on this issue, the policy intention is that, as long as 
communications on any of the legal services are provided by a licensed 
provider, then privilege will apply because the provision of legal services will 
be by solicitors or supervised by solicitors, or by designated persons.  This is 
set out in section 60 of the Bill. 
 
What this means is that clients of the new bodies will have the same privilege 
as they would have had if they had instructed a traditional sole practitioner or 
law firm, as long as the communications are carried out by a lawyer or under 
the supervision and direction of a lawyer, or by “authorised persons” (in the 
Bill, those “authorised” are referred to as “designated persons” – see section 
47).  Importantly, the ordinary rules of privilege apply, not anything more than 
that.  We have followed the approach in the UK’s Legal Services Act 2007 
and no challenge has yet been raised about privilege and alternative business 
structure entities there. 
 
The importance of privilege in safeguarding the public interest in the proper 
administration of justice was one of the main messages of the Court of First 
Instance in Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd v 
Commission of the European Communities.   
 
On the scope of privilege under Community law, the Court of First Instance in 
the Akzo case rejected Akzo’s plea that it should be extended to cover in-
house lawyer communications.  This follows the earlier European Court of 
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Justice case of AM&S.   The Court held that a lawyer cannot have the 
required degree of independence if they are employed by their client.  
However, it did hold that internal documents drawn up exclusively for the 
purpose of seeking legal advice from a lawyer were privileged.   Akzo is under 
appeal and so the extent to which advice provided by in-house solicitors is 
protected is somewhat unsettled. 
 
Unlike in Scotland, in some Member States such as France, in-house lawyers 
cannot belong to a law society and many Member States exclude in-house 
communications from privilege.  As always, it is necessary to look at any 
particular country and the circumstances within it. 
 
These appear to be the main issues relating to Community law which have 
been raised in evidence to the Committee.     
 
Sanctions against licensed providers 
 
Firstly, I would like to take this opportunity of clarifying Mr McKay’s comments 
on sanctions in answer to Cathie Craigie.  He said: 
 
“The schedules to the Bill set out a range of sanctions.  Some measures 
might be            pre-emptive, such as performance targets, but schedules also 
make provision on censure, financial penalties, directions and so on.”    
 
Whereas this is true, these provisions relate to sanctions that can be applied 
by the Scottish Ministers to approved regulators and not the licensed legal 
services providers (“licensed providers”).  I apologise for any confusion this 
might have caused. 
 
The Legal Services (Scotland) Bill sets out the framework under which 
licensed providers are to be regulated by approved regulators.  As licensed 
providers comprise entities which may involve legal and non-legal, 
professional and non-professional people, the regulation is essentially at 
entity level.  
 
Section 8 sets out the approved regulator’s responsibility to create and 
implement a regulatory scheme for its licensed providers, and describes what 
must be included in the scheme.  Subsection (2) requires the scheme to 
include details about two sets of rules – the licensing rules and the practice 
rules. 
 
Sections 10 and 11 give details about the licensing rules.  These rules are to 
be about various matters, including the “circumstances in which licences may 
be revoked or suspended” (see section 10(1)(c)(ii)). 
 
Therefore, the ultimate sanction provided for in the Bill is that of suspension or 
revocation of a licensed provider’s licence which has the effect of preventing 
an entity from operating as a licensed provider. 
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In addition, an approved regulator must have practice rules which provide for 
the measures to be taken against a licensed provider if there is a breach of 
the regulatory scheme or if there is a complaint upheld against the licensed 
provider (see section 14(1)(f)(i) and (ii)).  The rules may also include such 
further arrangements as to the professional discipline of licensed providers 
(see section 14(3)). 
 
Section 15 states that practice rules may provide for financial sanctions to be 
taken against licensed providers by approved regulators where there is a 
breach of the regulatory scheme or if there is a complaint upheld against the 
licensed provider. 
 
Section 38 sets out the key duties of licensed providers, including the 
requirement to comply with the regulatory scheme of their approved regulator; 
have regard to the regulatory objectives; and adhere to the professional 
principles.  Section 16 provides that practice rules must specify that failure to 
comply with section 38, any other duties under that Part of the Bill, or duties 
under any other enactment, all constitute a breach of the regulatory scheme. 
Any such breach could result in non-renewal, revocation or suspension of the 
licensed provider’s licence (see section 12(2)(b)). 
 
Section 18, on accounts rules, requires that an approved regulator’s practice 
rules must contain an equivalent to sections 35 to 37 of the Solicitors 
(Scotland) Act 1980, which contain provisions on maintaining proper 
accounts, keeping clients' funds separate, having proper accountants' 
certificates and so on.  Failure to comply with the provisions will attract 
sanctions commensurate with professional misconduct.  
 
Although regulation is essentially at entity level, there is provision as regards 
individuals within the licensed provider.   
 
• The Head of Legal Services can be disqualified from position under 

section 39(3).   
• Sections 44, 45 and 46 provide for the disqualification from position of 

Head of Legal Services, Head of Practice, membership of the Practice 
Committee, and designated person either indefinitely or for a fixed time 
period (the designated person may be disqualified from being such, or 
from particular activities, or from unsupervised activities).  Any 
disqualification extends to that person being employed in any other 
licensed provider.  

• Section 51 forbids an outside investor from acting in a way which is 
incompatible with the regulatory objectives and the professional principles 
of the Bill, the licensed provider’s duties in relation to these objectives and 
principles, the regulatory scheme, the terms and conditions of licence, and 
its other duties.   

• Section 57 provides that a licensed provider, knowing that a person is 
disqualified from practice, must not employ or pay that person, and section 
58 makes it a criminal offence for such a person to seek or accept such 
employment. 
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• Section 68 provides that an approved regulator must keep and publish a 
list of the persons it has disqualified from holding a position in a licensed 
provider. 

• Section 71 makes it clear that the Bill does not affect any professional 
rules which regulate a professional (other than a solicitor or an advocate), 
including sanctions.  Sections 88(5) and 91(3) deal with the effect of 
professional rules of solicitors and advocates.  Therefore, there is no 
change to rules or sanctions relating to individual professionals. 

• Section 91(2)(a)(i) amends section 34 of the 1980 Act so as to allow Law 
Society rules to cover solicitors in licensed providers.  

 
I believe that all this provides a robust set of sanctions that can be applied 
against licensed providers and those who work within them.  Finally, there is a 
further backstop.  As I said in my evidence, the general criminal law also 
applies. 
 
If you require any further information on these or other issues, please let me 
know.   
 
I hope this has been helpful.  
 
 
Fergus Ewing MSP 
Minister for Community Safety 
21 January 2010 
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Justice Committee 
 

4th Meeting, 2010 (Session 3), Tuesday 26 January 2010 
 

Legal Services (Scotland) Bill 
 

Letter from Tom Marshall, Thompsons Solicitors 
 
During the evidence session on 8 December, at which I was representing the 
Society of Solicitor Advocates, questions were directed by committee 
members to the ownership of law firms by non-lawyers and the issue of cross 
border ownership arose.  A comment was made to the committee by the Dean 
of Faculty about Thompsons.  Although I was not present at the committee in 
order to represent Thompsons, as a partner in the firm I felt it was necessary 
to make a clarifying statement lest any doubt might arise in the minds of any 
of the committee that Thompsons Scotland was in the control of or was part of 
the same business organisation as Thompsons England and Wales.  In doing 
so, on reading the Official Report at column 2471, I appear to have gone 
further than clarifying that the organisations are separate business entities 
and could be interpreted as suggesting that there is no relationship at all.  
This is very far from being the case, since the two firms work closely on 
issues of mutual interest and for the benefit of mutual clients. 
 
I would be grateful if the Committee would note the content of this letter 
simply for the purpose of correcting any misapprehension which might have 
arisen from my remarks. 
 
 
Tom Marshall 
Partner 
20 January 2010 
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