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JUSTICE COMMITTEE 
 

AGENDA 
 

20th Meeting, 2009 (Session 3) 
 

Tuesday 16 June 2009 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

its consideration of an issues paper and draft report on the Criminal Justice and 
Licensing (Scotland) Bill should be taken in private at future meetings. 

 
2. Decision on taking business in private: The Committee will decide whether 

its consideration of the appointment of an adviser for its scrutiny of the Scottish 
Government's draft budget 2010-11 should be taken in private at its next 
meeting. 

 
3. Criminal Justice and Licensing (Scotland) Bill: The Committee will take 

evidence on the Bill at Stage 1 from— 
 

Alan McCreadie, Deputy Director Law Reform, and John Loudon, 
Convener of the Licensing Law Sub-Committee, Law Society of Scotland; 
 

and then from— 
 

Assistant Chief Constable Andrew Barker, Fife Constabulary, and 
Inspector Gordon Hunter, Lothian and Borders Police, Association of Chief 
Police Officers in Scotland; 
 

and then from— 
 

Paul Waterson, Chief Executive, and Colin Wilkinson, Secretary, Scottish 
Licensed Trade Association; 
 
Paul D. Smith, Executive Director, Noctis; 
 
Paul Smith, Vice-Chairman, Scottish Late Night Operators Association; 
 
Patrick Browne, Chief Executive, Scottish Beer and Pub Association; 
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and then from— 
 

Councillor Marjorie Thomas, Chair, City of Edinburgh Licensing Board; 
 
Mairi Millar, Senior Solicitor and Assistant Clerk, City of Glasgow 
Licensing Board; 
 
Frank Jensen, Legal Team Leader, Fife Council; 
 
Sylvia Murray, Policy Manager, COSLA. 
 

4. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 
will consider the main themes arising from the evidence session. 

 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 3  

Written submission - Law Society of Scotland 
 

J/S3/09/20/1 

Written submission - Association of Chief Police Officers in 
Scotland 
 

J/S3/09/20/2 

Written submission - Scottish Licensed Trade Association 
 

J/S3/09/20/3 

Written submission - Noctis 
 

J/S3/09/20/4 

Written submission - Scottish Beer and Pub Association 
 

J/S3/09/20/5 

Written submission - City of Edinburgh Licensing Board 
 

J/S3/09/20/6 

Written submission - City of Glasgow Licensing Board 
 

J/S3/09/20/7 

Written submissions - Fife Council and Fife Licensing Board 
 

J/S3/09/20/8 

Written submission - COSLA 
 

J/S3/09/20/9 

Paper from SPICe (private paper) 
 

J/S3/09/20/10 (P) 

Paper from the Adviser (private paper) 
 

J/S3/09/20/11 (P) 

Agenda item 4  

Paper from the Clerk (private paper - to follow) 
 

J/S3/09/20/12 (P) 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Law Society of Scotland on Parts 8 and 9 of 
the Bill 

 
PART 8 – LICENSING UNDER CIVIC GOVERNMENT (SCOTLAND) ACT 
1982 
 
Introduction 
 
The Law Society of Scotland (‘the Society’) welcomes the opportunity to 
comment upon Parts 8 and 9 of the Criminal Justice and Licensing (Scotland) 
Bill as introduced in the Scottish Parliament on 5 March 2009 and has the 
following comments to make upon its terms. 
 
General Comments 
 
The Society has submitted a response to Parts 1 to 7 inclusive of the Bill 
under separate cover. 
 
The Society notes that Section 129 of the Bill (Sale of Alcohol to Persons 
Under 21 etc.) and Section 140 of the Bill (Licensed Premises: Social 
Responsibility Levy) are to be removed from the Bill at Stage 2. 
 
The Society further notes that these provisions may be introduced in a Health 
Bill in future and would welcome the opportunity to comment at a later stage.  
 
With regard to part 9 of the Bill the Society is concerned that the Bill does not 
seek to repeal the appeal provisions contained within Sections 131 and 132 of 
the Licensing (Scotland) Act 2005 and the Act of Sederunt (Summary 
Applications and Appeals etc Rules) Amendment (Licensing (Scotland) Act 
2005) 2008 where there has been a departure from appeal by way of 
summary application to the sheriff to one where appeal is made by application 
by way of stated case. It is the Society’s view that the new procedure is both 
cumbersome and time consuming. The Society is of the view that appeals 
against decisions of the Licensing Board should revert to summary application 
procedure. The Society understands that this view is supported by other 
stakeholders.  
 
The Society is further concerned that that the Bill does not amend the 2005 
act by the re-introduction of the site only application procedure under Section 
26 (2) of the Licensing (Scotland) Act 1976. In terms of section 26 (2), an 
applicant could make an application to the board having obtained only 
planning permission. The difficulty now is that applicants require to incur the 
expense of an operating plan, a layout plan and all statutory consents before 
the Board can consider the application for premises licence. The current 
provisions discourages applicants from applying for a premises licence where 
one may well be granted without objection. 
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The Society’s Licensing Law Sub-Committee responded to the Scottish 
Government consultation entitled ‘Changing Scotland’s Relationship with 
Alcohol: a Discussion Paper on our Strategic Approach’. It would appear to 
the Society that the main aspects of that consultation paper may be carried 
forward in any separate Health Bill. The Society’s Licensing Law Sub-
Committee stated at that time that it would welcome any initiative brought 
forward to improve the nation’s health and to encourage both the sensible 
retailing and consumption of alcohol. The Society’s Licensing Law Sub-
Committee notes that Parts 8 and 9 seek to amend both the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005 
respectively and would wish to make specific comment upon its terms. 
 
SPECIFIC COMMENTS 
 
PART 8 – LICENSING UNDER CIVIC GOVERNMENT (SCOTLAND) ACT 
1982 
 
Section 121 – Conditions to which Licences under 1982 Act are to be 
subject 
 
The Society notes that this Section inserts new Sections 3A, Mandatory 
Licence Conditions and 3B, Standard Licence Conditions into Section 3 of the 
1982 Act. The Society notes that the existing ‘deemed grant’ provisions 
whereby a licence is deemed to have been granted where the licensing 
authority has failed to reach a final decision on a grant application before the 
expiry of the statutory period is to be retained. The Society notes that 
thereafter, Scottish Ministers may prescribe mandatory licence conditions by 
order and licensing authorities may determine conditions to which licence is 
granted by them are to be subject to ‘standard conditions’. The Society also 
notes that licensing authorities are required to publish such standard 
conditions proposed by them. The Society is of the view, therefore, that a 
transitional period will be required in order to allow licensing authorities the 
time to draft, consider, publish and determine standard conditions for all 
licence types. 
 
Section 122 – Licensing: Powers of Entry and Inspection for Civilian 
Employees 
 
The Society notes that the Bill seeks to extend the rights of entry and 
inspection under the 1982 Act to include civilian staff employed by the police 
under the provisions of Section 9 of the Police (Scotland) Act 1967. The 
Society would consider this to be a helpful measure with regard to police 
allocation of resources, but has no specific comment.  
 
Section 123 – Licensing of Metal Dealers 
 
The Society notes that the Bill seeks to replace the mandatory licensing 
scheme for metal dealers with an optional scheme allowing it to the discretion 
of local authorities to determine whether or not licences are required in their 
areas. This requires a resolution of the licensing authority to be of effect. The 
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Society would anticipate the retrospective de-licensing of metal dealers in 
areas where such a resolution is not made and accordingly a transitional 
period would be required for those areas wishing to retain the licensing of 
metal dealers.  
 
Section 124 – Licensing of Taxis and Private Hire Cars 
 
The Society notes that Section 124 (2) amends Section 13 of the Civic 
Government (Scotland) Act 1982 to require that anyone applying for a taxi or 
private hire car driver’s licence now has to have held a full driving licence for 
the period of 12 months immediately prior to the date of application, as 
opposed to having held it during any continuous period of 12 months prior to 
the date of his application (Section 13(3) of the 1982). The Society is unsure 
as regards the policy intent of this provision as it may unduly penalise 
applicants who have not held a full driving licence for the period of 12 months 
immediately prior to the date of application.  
 
Section 13 (3) of the 1982 Act ensures that an individual has at least 12 
months’ driving experience before being able to apply for a taxi or private hire 
car driver’s licence and was not enacted to “double penalise” an individual 
who had already been disqualified by the court from holding or obtaining a 
driving licence. By way of practical example, under the current provisions, a 
taxi driver disqualified for six months on 1st January 2009 under the “totting 
up” provisions would be in a position to make application on or after 1st July 
2009. While it is clearly a matter for the licensing authority as to whether his 
taxi driver’s licence is granted, under the new provisions, he would have to 
wait until 1st July 2010 before he could make application. In effect, he cannot 
earn a living as a taxi driver for 18 months following upon being disqualified by 
the court from holding or obtaining a driving licence for only 6 months. Should 
this provision be taken forward, the Society believes that licensing authorities 
should have discretion to grant on cause shown by the applicant. 
 
Section 124(3) amends Section 17 of the 1982 Act by changing the 
requirements relative to the review of taxi fares. The Society notes that the 
review at present is to be commenced within 18 months from the date when 
the previous fare tariff came into effect and that the outcome and new fares 
fixed can come into effect well after the 18 month period. The Society notes 
however that this new provision requires that the process be completed within 
the 18 month period and would highlight the practical issue of this 18 month 
period requiring to take into account the consultation process which can take 
a considerable period of time.  
 
The Society further notes that Section 124(5) inserts a new Section 18A into 
the 1982 Act entitled Publication and Coming into Effect of Taxi Fares. The 
Society notes that in terms of the new Section 18(A)(3) the licensing authority 
must give notice of the scales by advertisement in a newspaper circulating in 
its area and specify in that advertisement the date on which the scales are to 
come into effect. The Society would consider requirement to publish a 
newspaper somewhat anomalous and expensive given the modern approach 
of the Licensing (Scotland) Act 2005 which permits advertising via a website. 
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Section 125 – Licensing of Market Operators  
 
The Society notes that this section amends Section 40 of the 1982 Act by 
repealing the exemption from the requirement to hold a market operator’s 
licence for functions held by charitable, religious, youth, recreational, 
community, political or similar organisations. The Society further notes that an 
exemption is still in place for markets held only for the sale of livestock, fodder 
or grain.  
 
It is unclear as to the policy intent of this particular provision as charitable and 
community organisations in future will require to consider the cost of obtaining 
a market operator’s licence and associated costs and that this may well prove 
to be prohibitive and consequently such organisations may consider it 
unviable to hold such functions. The Society questions whether this 
amendment is in the public interest. 
 
Section 126 – Licensing of Public Entertainment  
 
The Society notes that in terms of the current provisions as contained in 
Section 41 of the 1982 Act, only those forms of entertainment for which a 
charge is made require a Public Entertainment Licence and this amendment 
would require the licensing of events by public entertainment for such events 
which are free to the public. The Society notes that this should allow licensing 
authorities to control large scale public entertainments which are free.  
 
With reference to the comments at Section 125 above, the cost of applying 
and obtaining a licence would no doubt prove prohibitive for such community 
organisations which have previously held local events providing forms of 
entertainment for free. While the Society recognises that certain large scale 
free events may sensibly require to be licensed, it questions the need to 
license small scale free community based events.  
 
Section 127 – Licensing of Late Night Catering 
 
The Society notes that this amends Section 42 of the 1982 Act by substituting 
the word ‘food’ for ‘meals or refreshment’. This means that premises providing 
meals and refreshments between 11pm and 5am which at present require to 
be licensed will now require to be licensed if they sell food.  
 
It should be noted that the definition of food as defined in Section 1 of the 
Food Safety Act 1990 includes both drink and chewing gum. The Society is of 
the view that Section 42 of the 1982 Act was enacted in order to regulate the 
sale of meals or refreshments from take-away establishments located in the 
main in city centres and in residential areas with potential for disturbance. The 
Society would therefore question why late night grocers, 24-hour stores and 
motorway service stations etc should be brought within the scope of these 
provisions and questions whether the regulation and cost is proportionate to 
the perceived benefit.  
 

4 



J/S3/09/20/1 

Section 128 – Applications for Licences 
 
The Society notes that a number of provisions of Schedule 1 to the 1982 Act 
are to be amended in terms of Section 128 of the Bill which include extending 
the time allowed for making representations or any application for the grant or 
renewal of a licence from 21 days to 28 days, increasing the period of notice 
which licensing authorities must give for attendance at the hearing from seven 
days to 14 days and allowing licensing authorities to consider licence renewal 
applications received after the expiry date as renewals rather than 
applications for a new licence for up to 28 days after the expiry of the previous 
licence. 
 
 With particular reference to Section 128(2)(e) which inserts paragraph 5A into 
Schedule 1 of the 1982 Act, the Society is concerned that a licensing authority 
may, for the purposes of sub-paragraph 5 of the 1982 Act (grant or renewal of 
a licence) deem an application for renewal of a licence made up to 28 days 
after the expiry of the licence to be an application made before the expiry. 
Whilst this provision appears to save an applicant from his or her own 
inadvertent failing to renew timeously, there are practical difficulties. The date 
of expiry of a licence is crucial both as regards to whether an offence has 
been committed and also, in taxi licensing terms, having regard to the power 
given to licensing authorities to limit the number of taxi licences for their area, 
whether one of the limited number of taxi licences is now available. The 
Society would further highlight that there is no test for ‘on good cause being 
shown’ nor does there require to be a hearing of such good cause. 
 
PART 9 – ALCOHOL LICENSING 
 
Section 130 – Premises Licence Applications: Notification Requirements  
 
The Society welcomes the amendment to Section 21 of the 2005 Act whereby 
Licensing Boards no longer require, when notifying the range of interested 
parties as required by the 2005 Act to include with that notification a copy of 
the application, except in respect of the Chief Constable who requires to be 
provided with a copy of the application. Whilst it is noted that the provision of a 
copy of the application to any other person to whom notice is given is 
discretionary, the Society would suggest that such person to whom notice of 
an application has been given can of course inspect the application at a local 
authority office during normal working hours.  
 
Section 131 – Premises Licence Applications: Modification of Layout 
Plans  
 
The Society notes that this amendment to Section 23 of the 2005 Act would 
be that an application must now be granted if the applicant accepts a 
modification to either the operating plan or the layout plan (or both). From a 
practical point of view, an amended layout plan would require to be lodged in 
order to reflect the modification and proceedings would require to be 
continued to allow this to take place. It should be noted that such a 
modification may have a consequential effect upon capacity which requires to 
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be included within the operating plan and also the amended plan might 
require local authority consent, from planning, building control and 
environmental health. It may also require listed building consent. The Society 
would highlight potential difficulties in Licensing Boards either proposing 
modifications to layout plans which had received the statutory consents which 
would then no longer be capable of obtaining such consent or, conversely, 
Licensing Board refusing applications accompanied by layout plans which had 
received the appropriate statutory consents. The Society would suggest that 
this proposal requires further clarification.  
 
Section 132 – Premises Licence Applications: Anti-Social Behaviour 
Reports 
 
The Society notes that Section 132 inserts a new section 2A into Section 22 of 
the 2005 Act by allowing the Chief Constable to make representations 
concerning a premises licence application by providing the Board with an anti-
social behaviour report. The Society has no particular comment with regard to 
this provision as it is a matter for the appropriate Chief Constable to make 
such a representation. The Society also notes that the Board itself can 
request such a report from the appropriate Chief Constable in terms of the 
new Section 24A of the Act, and has no comment to make with regard to this 
provision.  
 
Section 133 – Sale of Alcohol to Trade 
 
The Society welcomes this provision which corrects an unintended 
consequence of the 2005 Act, and will now allow the trade to purchase 
alcohol from a premises holding a premises or occasional licence.  
 
Section 134 – Occasional Licences 
 
The Society welcomes this provision which will enable the fast tracking of 
some occasional licences where there is very limited notice of a need for such 
a licence, e.g. a funeral but would question why similar provision has not also 
been applied to extended hours applications.  
 
Section 135 – Extended Hours Application: variation of conditions  
 
The Society welcomes this provision. It notes that there does not appear to be 
a change to the position as set out in the Licensing (Scotland) Act 1976 with 
regard to Licensing Boards having the flexibility to apply additional conditions 
to granting extended hours applications.  
 
Section 136 – Personal Licences  
 
The Society welcomes the provision to amend Section 74 to allow a Licensing 
Board to refuse to process or issue a personal licence if the applicant already 
holds a valid personal licence and the creation of a new offence to apply for a 
second personal licence under the 2005 Act if the applicant already holds a 
personal licence. The Society is, however, of the view that a personal licence 
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application should not be required to be signed by the applicant and that the 
applicant’s properly instructed agent should also be in a position to sign the 
application on the applicant’s behalf. The Society believes that Licensing 
Boards should be obliged to participate in providing information to the National 
Database.  
 
Section 137 – Emergency Closure Orders 
 
The Society notes the policy intent of this provision and welcomes the 
amendment of the definition of a senior officer from being a Constable over 
above the rank of Superintendent to the rank of Inspector or above. Whilst this 
is more a matter for police priorities and resources, the Society would 
consider this to be a sensible proposal.  
 
Section 139 and Schedule 4 - Further Modifications of the 2005 Act 
 
The Society notes that further modifications are made to the 2005 Act 
including extending police powers to object and has no particular comments to 
make upon the terms of Schedule 4.  
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Association of Chief Police Officers in 
Scotland 

 
ACPOS is broadly supportive of the overarching aims of the bill and welcomes 
the move toward positive and practical improvements in sentencing, criminal 
procedure and licensing.    
 
In relation to specific sections of the legislation the following comments are 
offered: 
 
Section 14 & 20 – Community Payback orders, Reports about 
Supervised Persons 
This development may have an impact on the nature of post conviction 
reporting by the police to monitoring agencies but should not be any more 
onerous than that work already carried out.    
 
Section 17 – Presumption against short periods of imprisonment or 
detention 
This proposal will ensure that only people who deserve to be in prison should 
be sent there. The greater use of “Community Payback Orders” may 
encourage low level offenders to discontinue their offending behaviour, when 
they realise how damaging their behaviour has been to the Community and 
the people therein. 
 
In relation to the intention to repeal Section 169 and Section 206 (2–6) of the 
Criminal Procedure (Scotland) Act 1995 which permit a summary court to 
detain a person at court or a police station until 8 pm in lieu of imprisonment, 
or any “certified police cell” for up to four days.  ACPOS believes both 
provisions are archaic and indeed there are not thought to be any such 
“certified cells” in Scotland (not to be confused with “legalised cells” under the 
Prisons (Scotland) Act 1989). 
 
Section 18 – Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007 
In reference to the automatic release at the half way point for those 
imprisoned for less than 1 year, the Bill proposes that conditions may be 
imposed that “a serious breach could” mean the offender returning to custody.  
Members suggest that consideration to changing this phrase to should lead to 
a return. 
 
Although the Bill contains proposals to move away from imposing a custodial 
sentence for less than 12 months, the good work achieved to date in relation 
to the deterrence of knife crime would be lost if knife crime is not separated 
from this legislation. 
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Section 23 – Offences aggravated by racial or religious prejudice  
It is felt that it may have been more useful to have all hate crime legislation in 
one place.  That said this enactment will harmonise the operation of hate 
crime in Scotland into line with England and Wales. 
 
It is positive that in tackling hate crime, offenders are clear that elements of 
the sentence are based upon aggravating factors. 
 
ACPOS wish to again highlight the opportunity for the Scottish Parliament to 
include the sexual orientation, gender identity and disability aspects of the 
Offences Aggravated by Prejudice Bill in this bill, to provide one piece of 
legislation for all hate crime.  This was alluded to, both in the written and oral 
evidence given to the Justice Committee on the Offences Aggravated by 
Prejudice Bill. It appears the opportunity has not been taken. 
 
In advance of the introduction of these amendments, consideration should be 
given to a publicity campaign for public awareness with a view to challenging 
attitudes and behaviour.   
  
Clarification is also required as to the exact classifications being used to 
identify ethnicity and religion. 
 
Section 24 – Voluntary intoxication by alcohol: effect in sentencing   
Victims of offences will benefit most from this proposal when they see that 
voluntary alcohol intake will not play a part in the defence of the crime, 
especially when the offence is of a violent nature and the victim has been left 
traumatised.  There are many people who consume alcohol sensibly and do 
not commit offences.  Those persons with a proclivity toward offending should 
be encouraged to follow this example and learn to know their limitations, 
particularly when they are no longer able to rely on alcohol in their defence.  
 
It is suggested that this proposal should be widened to include all intoxicants, 
whether legitimate, prescribed or otherwise.    
 
Section 34 - Extreme Pornography 
Members feel clarification over what constitutes ‘extreme pornography’ is 
needed as the term is subjective and open to interpretation by legal experts.  
 
It must be highlighted that although criminalising possession of such material 

strengthens the current legislation, there are real challenges around being 

able to monitor and police this.  Ongoing capability and capacity issues could 

impact on the ability of the Scottish Police to be pro-active in this area.  Such 

material can be easily accessed via the internet, most sites containing 

material are located out with UK Law enforcement jurisdiction and may in fact 

be legal in their country of origin.  
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The Scottish Police may also face challenge in managing the expectations of 
interested agencies, such as Rape Crisis and Violence Against Women 
Groups, regarding the resource committed to and effective policing of this 
issue.  
 
Section 35 - People Trafficking 
ACPOS is supportive of the changes to this legislation but would suggest that 
amendment should also be made to ensure any offences created are inclusive 
of persons 'within' the UK who undertake trafficking activities (i.e. Internal 
Trafficking) and, not limited or exclusive to those persons orchestrating 
trafficking from a foreign destination.  
  
It is also felt that the definition of facilitation should include activity around the 
transit process i.e. the purchase/procurement of travel documents, ground 
transport, offers of work and accommodation.  This should also extend to the 
definition for internal trafficking. 
  
It is vital that further consideration should be given to extending the legislation 
to include labour exploitation, sexual exploitation and domestic servitude 
rather than being exclusive to prostitution. In this regard the definition of 
'sexual and non-sexual exploitation' should be clarified further.   
 
In historical English legislation (prior to the UK Borders Act 2007), 'sexual 
exploitation' included any offence under the Sexual Offences Act (inclusive of 
prostitution etc) and indeed acted as an aggravation to that offence.  In Scots 
Law, common law crimes of rape or indecent assault etc would be considered 
independently for investigation and prosecution (and with weighty penal 
consequence for offenders). These charges however take no statutory 
account of the victim’s trafficked status for sentencing purposes. 
 
Section 40 & 62 – Witness Statements: use during trial 
It is not clear yet if the practicalities of this change have been considered.  It 
may have onerous implications for the Police, particularly Process Servers 
and/or Case Management staff.   
 
Section 41 – Breach of Undertaking  
This proposal will have no significant operational impact on the Scottish 
Police.  It should reduce the number of offences created but will require 
amendment to IT systems and also amendment to force guidance.   
 
There might also be a requirement to seek clarification on the Lord Advocate’s 
Guidelines which currently direct that such an offence be treated as a unique 
offence.   
 
Section 47 – Remand and committal of children and young persons 
Members feel there will be a challenge in identifying appropriate places of 
safety, ensuring these are readily available and fit for purpose.  There will be 
an onus on local authorities to provide these services. 
 
Section 58 - 60 – Retention and use of samples etc 
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While ACPOS is supportive of the measures proposed, members note that the 
Bill is silent on persons who have committed an offence and are subsequently 
offered a Procurator Fiscal direct measure or are processed by Police and 
then issued with a FPN.  In previous consultations on this matter, ACPOS has 
requested that clarification be made regarding the retention of samples from 
FPN recipients for the full comparison process.  Members are disappointed 
that this has not been addressed in the Bill. 
 
The recent judgement from the European Court of Human Rights (ECHR), in 
the case of S and Marper v UK commented favourably on the current Scottish 
position on retention of DNA.  It was also recognised that DNA is classed as 
more sensitive personal information than fingerprints and other relevant 
physical data.  ACPOS is fully supportive that the retention of fingerprint 
information is placed on an equal basis as DNA. 
 
Section 63 – Spouse or civil partner of an accused a compellable 
witness 
The proposal to remove this condition will be an advantage. Many offences 
where a ‘spouse’ is a ‘competent’ witness are incidents that have occurred 
within the family home, where their evidence may well be crucial for a 
conviction however currently they cannot be compelled. Where the ‘victim’ of 
the offence is a child within the home this change will ensure they are better 
protected by the criminal justice system. 
 
Section 64 – Special Measures for child witnesses and other vulnerable 
witnesses  
This will enhance the ethos of the Vulnerable Witnesses (Scotland) Act 2004 
and ensure the benefits are available for all Court proceedings rather than just 
trials. This will reassure vulnerable witnesses that they will be afforded the 
level of protection they require when in contact with the criminal justice 
system, from start to finish. 
 
Section 67 – Television link evidence 
The Bill comments on the difficulties requiring someone travelling from 
another jurisdiction to a Scottish Court (Paragraph 350) and extends 
Section 273 to cover those jurisdictions out with Scotland but within the UK.  
Whilst this appears a common-sense approach, it seems strange to put 
provisions in place for a witness attending the Scottish Borders from 
Northumbria but not consider making similar arrangements for a witness from 
Orkney giving testimony at Dumfries.  It may be appropriate to consider such 
measures on a case by case basis with applications being viewed objectively 
and considering the interests of justice. 
 
Section 71 - Sharing information with anti-fraud organisations 
 The proposal brings Scotland to a consistent position with that in England 
and Wales and is consistent with the current drive to better align and 
coordinate counter fraud arrangements across the UK. This is entirely 
consistent with the ACPOS view of the future UK arrangements and 
recognises that a significant amount of fraud activity operates across 
jurisdictions. Enhanced information sharing arrangements inform assessment 
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of trends and threats in that regard and ACPOS are supportive of the 
introduction of such a measure. 
 
The Serious Crime Act 2007 contains provisions to enable public authorities to 
share information with each other and with anti-fraud organisations to help 
prevent and detect fraud.  At present this does not relate to any powers 
devolved to Scotland. 
  
It should be noted that the Serious Crime Act 2007 includes a section named - 
Schedule 3, Data Protection Act 1998 (c.29) (conditions for processing 
sensitive personal data). 
It is suggested that in order to cover the wording contained within that 
schedule in this Bill, the following text should be inserted after paragraph 7;  

“7A (1) The processing—  

(a) is either—  

(i) the disclosure of sensitive personal data by a person as a member of an 
anti-fraud organisation or otherwise in accordance with any arrangements 
made by such an organisation; or  

(ii) any other processing by that person or another person of sensitive 
personal data so disclosed; and  

(b) is necessary for the purposes of preventing fraud or a particular kind of 
fraud.  

(2) In this paragraph “an anti-fraud organisation” means any unincorporated 
association, body corporate or other person which enables or facilitates any 
sharing of information to prevent fraud or a particular kind of fraud or which 
has any of these functions as its purpose or one of its purposes.” 

  
The proposal is that these provisions will extend the Serious Crime Act 2007 

Act to cover all of Scotland's public authorities; in effect repealing the 
restrictions relating to devolved powers in the Act. 

 
Although the key information detailed in the Bill refers to 'public authorities' it 
goes on to say that the Serious Crime Act 2007 also has 'specified anti-fraud 
Organisations' detailed in SI 2008/2353 which specifies 6 anti-fraud 
organisations.  It is not clear from the 'key information' if this SI would also 
apply to Scotland.  The Act also contains safeguards and makes it an offence 
to further disclose information obtained under the powers of the Act for any 
other purpose. 
  
Providing that it is clear that both the aforementioned provisions under the 
Serious Crime Act 2007 also relate to Scotland then the sharing of information 
would be legitimate in terms of Data Protection. 
  
It should also be made clear that the provision with regard to the sharing of 
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information relates to 'Serious Crime' only.  Those who have commercial 
interests might otherwise be in a position to request information relating to 
individuals who they are involved with on a day to day commercial basis by 
making the representation that they require the information since it 'is 
necessary for the purposes of preventing fraud or a particular kind of fraud'.  
 
Section 84 – compensation orders 
The proposals in relation to compensation orders against an uninsured driver 
would be a welcome step forward and should compliment the work of the 
Motor Insurers Bureau. The MIB provides the means for the victim of an 
uninsured driver to receive compensation for any loss resulting from the 
incident. This service is funded by motor vehicle insurers and generally the 
uninsured driver is not pursued in order to make good the compensation paid 
out by the MIB. 
The proposal to allow the court to make a compensation order against the 
uninsured and offending driver restores the balance somewhat in attempting 
to get the offender to financially recompense the victim. However, in practice, 
the victims of a serious or fatal road crash would always approach the MIB or 
perhaps the Criminal Injuries Compensation Board first. Proposals for the 
award of court imposed compensation may more readily be applicable to the 
less serious cases where minor injury or damage is caused. Recompense in 
respect of the loss of a no claims bonus, a policy excess, or even simply 
higher premiums would obviously be most welcome for those who are victims 
of uninsured drivers. 
ACPOS has asked the Motors Insurers Bureau (MIB) for their observations in 
respect of this and particularly into claims against uninsured drivers, for which 
the MIB already make restitution in respect of loss sustained by affected 
drivers.  They advise that any claim received for uninsured loss requires the 
claimant to make a declaration that they have/have not received restitution 
from elsewhere.   Any such restitution would be taken into account by the MIB 
and would likely reduce the compensation paid out by them.  In view of this, 
they do not see the proposed legislation impacting on their day to day basis.    
They do point out however, that this very much relies on the honesty of the 
claimant who may make a false declaration in order to receive additional 
monies. 
 
With regard to a road death, members believe the wording of this section 
requires careful consideration as those who have suffered bereavement as a 
result of such a collision will be emotionally vulnerable and in some cases 
hostile to the thought of the person who caused the death of a loved one 
having anything to do with their funeral. They may also see any compensation 
order as the value the State puts on their loved one’s life. 
 
Section 86 (Disclosure) - Provision of information to prosecutor 
A definition of ‘sensitive’ is given however there is no definition of ‘highly 
sensitive’. If police officers are to be required in law to apply such categories 
then a definition of highly sensitive is necessary. 
 
Using schedules to list each item of (relevant) information to a prosecutor will 
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be very time-consuming. It may not be the most effective method in all cases 
and, the draft legislation is non-specific as to the means by which the 
prosecutor may disclose information to the accused (section 97). ACPOS 
would seek clarification on the need for a statutory requirement for scheduling 
of information. Developments in police information management may result in 
more effective systems available to police forces (and prosecutors) but 
legislation would require the continued use of schedules. 
 
Overall, it is felt that the method by which police forces reveal the existence of 
information to prosecutors can be competently and effectively addressed 
within the Code of Practice which will underpin the implementation of Part 6 of 
the Bill. 
 
Section 88 (Disclosure) - Review and adjustment of schedules of 
information 
ACPOS is of the view that the person who is best positioned to make a 
judgement on the likely impact should potentially sensitive information be 
released to the accused, is the police officer. It is entirely appropriate that the 
prosecutor should objectively review the judgements of the police and it is to 
be expected that they will disagree on occasions.  
 
Should the prosecutor disagree with police assessment of levels of sensitivity 
and, after review there is still disagreement, then it should be possible for the 
prosecutor to amend the schedule(s) accordingly without a police officer being 
required to alter their professional judgement. It may be more appropriate for 
scheduling processes to be detailed within the Code of Practice rather than in 
the primary legislation. 
 
Section 121 - Conditions to which licences under 1982 Act are to be 
subject. 
It is suggested, in respect of licences that relate to activities in particular 
geographical areas (such as street traders) that if a council used its 
discretionary power the badge as it currently stands – unlike the licence – will 
not stipulate the area within which the trader is licensed to operate.  
 
Section 126 - Licensing of public entertainment. 
The provisions, if introduced, will assist not only the police but the council 
when dealing with public safety issues in connection with such events.    
 
Section 127 - Licensing of late night catering  
The Bill’s provisions extend the part of the 1982 Act covering late hours 
catering to ensure that licensing authorities have the power to license any 
premises selling food or drink at late hours. This amendment will give 
licensing authorities the option of licensing all such premises, if they consider 
it necessary to do so.  Going forward, this may have fairly significant 
implications for additional workload for the police in relation to the both the 
administrative process and in relation to any requests by the local authority for 
analysis to be carried out by the police in relation to crime / disorder profiles 
with regards to premises that may be included in this new category. That said 
this is this is a section of the Act that should be fully supported.  
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Section 132 - Premises licence applications: antisocial behaviour 
reports. 
This section amends the requirements contained within the Licensing 
(Scotland) Act 2005 obliging a Chief Constable to provide the licensing board 
with an antisocial behaviour report and, instead, an antisocial behaviour report 
will only be required if the licensing board requests one, or if the Chief 
Constable wishes to forward a report for the Board’s consideration.  This 
much reflects the situation that has pertained during the Transition Period and 
the amendment is welcomed.  As ACPOS has maintained consistently, 
information in relation to anti-social behaviour in the vicinity of premises is, in 
itself, meaningless to a significant extent, unless a detailed evaluation of each 
and every incident is carried out.  While it is recognised that there will always 
be a number of premises dependent on geography which will not feature to 
any significant extent on Crime Management and Command & Control 
Systems, there will, inevitably, be a large number of premises that will do. 
 
Importantly, it is not, nor has it ever been, suggested that such incidents of 
antisocial behaviour should be directly attributed to premises and, clearly, 
where a licence is sought for premises not previously licensed, the usefulness 
of attributing antisocial behaviour then occurring within the vicinity to those 
premises (or as previously indicated any specific premises) is dubious.  What 
will be more effective is close monitoring of activity in, or within the vicinity of, 
existing licensed premises; examining recorded crimes and incidents that 
can be related to existing licensed premises and seeking a review of the 
premises licence.  Going forward, that will remove premises that do not 
operate in conformity with the licensing objectives and help to decrease 
significantly the negative impact that the antisocial behaviour associated with 
the operation of licensed premises has on our communities.    
 
Section 136 - Personal Licences 
Related amendments to Section 74 of the Act  
A Chief Constable may make a recommendation that the licensing board 
refuse a personal licence application if he considers it necessary for the 
purposes of any of the licensing objectives.  There is however no opportunity 
for a Chief Constable to make a formal ‘representation’ to the licensing board 
regarding issues related thereto that may not merit a recommendation to 
refuse but would nonetheless be relevant to the licensing board’s 
consideration of the application. 
 
It should be noted that ACPOS has not reviewed nor provided comment on 
Sections 2 -13, 16, 19-22, 44, 48-57, 61, 62, 65, 76, 80-82 and 117-120. 
 
John Pow 
Interim General Secretary 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Licensed Trade Association 
 
We refer to your request for written evidence on views on the general 
principles of the Criminal Justice and Licensing (Scotland) Bill. The SLTA’s 
response will focus on matters relating to the operation of the new Licensing 
system in Scotland. 
 
We note that opinions are no longer sought at this time on the matters of a 
social responsibility levy for the licensed trade and the off-sale transaction of 
alcohol to persons under the age of 21. 
 
The Justice Committee’s amended request for views on how to improve the 
operation of the Licensing (Scotland) Act 2005 in respect of reducing costs 
and shortening processing times is noted. However, there are a great deal of 
legal technical issues to be considered, which quietly frankly, those dealing in 
the legal process of applying for liquor and associated licences, i.e. lawyers, 
are far better informed and are more experienced, to make comment on. The 
SLTA is currently communicating with solicitors experienced in such matters 
and would respectfully ask that any additional response would be considered 
by the Committee.  
 
The SLTA would, however, reiterate views previously expressed to the Scottish 
Government in general and directly to the Cabinet Secretary for Justice. 
 
With regard to the costs imposed on the licensed trade for the basic licensing 
system An extract of The SLTA’s response to what was then the Draft 
Regulations on Licensing Fees was as follows:- 
 
“The proposal to base fees on a Rateable Value system is not perfect, but in 
our experience no other alternative has been found which distributes the 
burdens of cost or fees on a more even basis. However, in this instance, we 
totally disagree that a “fair and equal distribution” of fees has been achieved. 
We will address this later in our response. 
 
Whilst the proposed levels of fees, as indicated in the draft regulations, are 
not as excessive as was anticipated, the initial cost to the licensed trade is still 
a substantial amount, when the additional burden of solicitors fees and 
architect fees are added. It is our view and recommendation that licensees will 
require solicitors to act on their behalf with regard to applications for a 
premises licence due to the possible complexities of completing an accurate 
operating plan. We note in your research that under the new system, 82% of 
licensed premises would fall in line with the two lowest categories for licensed 
premises, either £400 or £550 for a premises licence. However, when legal 
and architectural fees are added and the first year’s Annual Fee is taken into 
account, we estimate, at best, the cost will be in the region of £2,000 to 
£2,500 – a substantial amount for any Small Medium Enterprise. 
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The Scottish Licensed Trade Association strenuously disagrees with the 
proposal that Registered Clubs, who have eventually been brought under the 
same regulatory body as licensed premises, are now to be given special 
treatment in covering the costs of maintaining that body. To suggest that the 
fees (category one) attached to Registered Club premises licences and 
annual fees are to be capped at a mere £100 and £90 respectively, is quite 
simply discriminatory to the genuine licensed trade. To give an example, it is 
rather ironic that the day after this consultation document was launched, the 
Wallyford Miners Club, which has a rateable value of £24,900, announced that 
the smoking ban had led to their bar takings falling by £100,000 to around 
£450,000 from January 2006 to January 2007. 
 
What SME would still be in business if they experienced a similar reduction? 
 
Yet Registered Clubs are expected to contribute, what is effectively a token 
gesture, to cover the costs of running the new licensing system. To suggest 
that Registered Clubs should be “automatically included in the lowest category 
of fees regardless of their rateable value” and then continue that such an 
approach “is considered proportionate and reasonable” displays extreme 
naivety by The Scottish Government of the financial benefits the sale of 
alcohol brings to Registered Clubs. We would also draw attention to the fact 
that, under the new licensing regime, Registered Clubs will be able to apply to 
open their doors to the public, up to a maximum of 56 days per year and 
legitimately compete with licensed premises. Considering the 
aforementioned, why should Registered Clubs not be treated on a level par 
with licensed premises when the issue of licensing fees is being considered. 
 
We would now comment on the scale of fees and those to be levied at large 
off-sales premises, i.e. supermarkets. The Association finds it absolutely 
absurd that supermarkets will simply fall into Category 6 in the scale of fees 
and the costs levied at such premises, for a Premises Licence and 
subsequent Annual fees, will only be a token £1,000 and £450 respectively. It 
is our opinion that such premises should make a far greater financial 
contribution to the running of the new licensing regime. According to the 
Scottish Government’s own figures, there are 759 supermarkets in Scotland 
who sell alcohol. Recent figures also show that 61% of all alcohol sold, is sold 
through the off-sales sector and of these sales, the top five supermarkets are 
responsible for 73%. This sector of the market, which hugely benefits 
financially from the sale of alcohol, will only contribute a mere £759,000 in the 
first year of the new system. This equates to only 7.5% of the total running 
costs for the transitional period, yet these 759 premises sell over 61% of all 
wine, 56% of all spirits and in fact nearly 45% of all alcohol sold in Scotland. 
 
In our view it is inherently unfair that the on-trade yet again is being targeted 
by the Scottish Government, in this case, to bare the greater burden of the 
cost to regulate the sale of alcohol. How can the Scottish Government justify 
levying a fee of only £1000 for a premises, such as Asda on the east side of 
Edinburgh, which has a rateable value in excess of £2,000,000, and expect 
the rest of the licensed trade to pay the average proposed charge of £460 
based on rateable values of less than £35,000, if, as the Scottish Government 
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suggests, using a system based on rateable values is “the most suited” as it 
“provides a measure of business size”. It is imperative that further 
consideration be given to the number of bands used to calculate fees to 
incorporate a level specifically for supermarkets in order that such premises 
shoulder a more “fair and equal distribution” of the costs involved. We would 
suggest their should be a Category 7 for Off-Sales premises with a total 
rateable value of over £1,000,000 and the fee should be, as in the words of 
the Scottish Government’s research on fees, “proportionate and reasonable”. 
 
Following the Scottish Government’s consultation it then formally announced 
the details of what the new licensing fees would actually be. The SLTA 
communicated the following in response:- 
 
“Dear Cabinet Secretary, 
 
The Scottish Government’s recent announcement detailing the fees which will 
be levelled at the licensed trade in Scotland, in respect of the new licensing 
regime, has been received with utter consternation by members of The 
Scottish Licensed Trade Association. 
 
Despite our response to the original consultation on the issue of fees and our 
concerns that again the “small independent pub” seems to be targeted 
disproportionately in the scale of fees, you have chosen to simply ignore our 
pleas and tighten the noose currently around the small independent licensee’s 
neck. 
 
For a political party supposed to represent, more than others, the interests of 
the Scottish people and Scotland’s commerce, your actions have penalised 
yet again a Scottish industry already reeling from the negative commercial 
effects of the smoking ban. In addition, the introduction of a licensing system, 
confused in the extreme with mountains of subordinate regulatory legislation 
is also proving to be detrimental to the future prosperity of this industry. Under 
the previous Holyrood administration the licensed on-trade sector was sick 
and tired of being blamed for all society’s ails and we believed that the current 
administration had adopted a more supportive attitude towards the “pub”. 
 
However, bearing this in mind, how can you possibly justify setting these 
exorbitant maximum fee levels and allow Licensing Boards to independently 
determine what they will charge when consultants were contracted by the 
Scottish Government to “define a system” which would “allow for a full 
cost recovery, have the same scale of charges across Scotland as a 
whole and which would not be unfair to SME’s……”. With Licensing 
Boards having the ability to set their own fees, this will lead to inconsistency 
and confusion throughout the country and you could in effect have two similar 
premises facing each other, but in different council areas, being charged 
different fees. This highlights again the problems with passing decision 
making to individual Licensing Boards. 
 
The initial consultation document was obviously based on the research carried 
out and proposed a scale of fees which The SLTA considered were “not as 
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excessive as was anticipated” and further comments were made in our 
original submission highlighting that we totally disagreed that a “fair and equal 
distribution” of fees had been achieved. (We attach a copy of our original 
submission for your information). 
 
The Scottish Government’s consultation document highlighted that your 
consultants “carried out case studies involving a representative sample of 5 
local authorities - using the proposed model it was established that 4 out of 5 
(boards) would achieve cost recovery”. The consultation document then 
continued that “Nevertheless further consideration of the one case where 
there may potentially be less than full cost recovery shows that their unit costs 
per licence are likely to be less than the national average; and therefore that 
full cost recovery would be likely”. Considering the above conclusions, again 
we ask, how do you justify setting the new licensing fees (maximum) at such 
extortionate levels? Whilst we appreciate these levels are maximums, it is 
naive in the extreme to suggest that Licensing Boards will not charge the full 
amount when we continually hear how Councils are strapped for cash. We are 
quite convinced Licensing Boards will find some way to justify why the 
maximum fees are being applied”. 
 
It is plainly obvious you have made the decision to completely ignore the 
findings of the research carried out by your consultants and it would be 
interesting to know how much this wasted research has cost Scottish Tax 
payers, which of course includes licensees. 
 
It is not often we envy are English neighbours, but for the 82% of licensed 
premises in Scotland who will now have to pay up to either £800 or £1100 for 
a premises licence and then an annual charge of either £220 or £280, such 
amounts are discriminatory in a UK context. Our fellow licensees in England 
and Wales, with similar rateable values are faced with a mere £100 or £190 
for a premises licence and an annual charge of £70 or £180. In addition a 
personal licence in Scotland will be over 35% dearer than in England and 
Wales.  
 
Again how can you justify the fees applicable in Scotland or is this, as many 
now believe, another stealth tax, aimed this time at Scottish licensees, to 
introduce your “polluter pays” policy, which we are sure you will remember 
your party opposed when in opposition and the Licensing (Scotland) Act 2005 
was going through its parliamentary process. 
 
In addition to the comments above, your complete lack of consideration to 
address the fees applicable to Registered Clubs and Supermarkets, as 
highlighted in our original submission, displays a complete disregard for the 
Scottish SME’s your party claims to support. You have stated that you are a 
“politician of conscience” and this has been demonstrated by your views on 
cheap drink promotions in Supermarkets. However, on the issue of fees, it 
would appear there has been a lapse of conscience and common sense. 
 
We trust this letter will impart the strength of feeling The SLTA has 
experienced from the small independent licensed traders of Scotland who now 
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demand justification for the setting of these extortionate fees. 
 
With regard to the running costs of the new Liquor Licensing system, we 
would also draw your attention to further correspondence sent to the Cabinet 
Secretary for Justice:- 
 
“Dear Cabinet Secretary, 
 
Thank you for your letter of 24th January, which we received yesterday, in 
response to our letter regarding the Liquor Licensing Fees. 
 
We note the comments made, but considering the vast majority of Licensing 
Boards have stated they will be applying the maximum fee, our members are 
still of the view that this will be a money making exercise for Local Councils 
who we are sure will find some way of justifying the fees set. 
 
Another matter has come to light which only exacerbates our anger at the high 
level of fees imposed on the Licensed Trade. At a recent meeting of a Local 
Council Licensing Forum, which at this time will remain anonymous, the 
matter of liquor licensing fees was discussed. The Licensing Standards Officer 
astounded the forum members when he revealed that his remit, as a 
Licensing Standards Officer, not only covered liquor licensing but all licensing 
matters under the Civic Government (Scotland) Act, 1982. 
 
Our understanding is that Civic licences are required for Cinemas; Fairgrounds; 
Gaming Machines in non-liquor premises; Houses in Multiple Occupation; 
Indoor Sports Entertainment; Late Hours Catering; Market Operators; Marriage 
Places; Metal Dealers; Public Entertainment; Raised Structures; Safety of 
Sports Grounds; Second Hand Dealers; Street Traders including food vans; 
Mobile shops; Stalls; Wheelie bin cleaners; Taxi drivers; Taxi vehicles and 
Private Hire Cars; Theatres and last but not least, Window Cleaners. 
 
If this is indeed the case, it is an absolute outrage that the Licensed Trade is 
to bear the overwhelming costs for these officers when their duties and 
responsibilities will encompass other forms of licensing requirements. Or is it 
the case that licensing fees, for the licences referred to above, will also be 
increasing to proportionately cover the costs of the newly employed Licensing 
Standards Officers?” 
 
With regard to Local Councils justifying the fees set, we are aware of one 
Council which has used the additional fee income to vastly increase staff and 
internet resources and still have a budget surplus for the transition year. It will 
be interesting to hear what they now intend to do with the remaining surplus! 
 
As previously stated there are a great deal of legal technical issues to be 
considered, and we trust those dealing in the legal process of applying for 
liquor licences will also have been afforded the opportunity to make comment. 
 
Colin A. Wilkinson 
SLTA Secretary 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Noctis 
 
About Noctis 
 
Noctis represents businesses operating in the UK late night economy. 
We draw our membership from night clubs, bars, live and student 
venues. We have been established since the 1950s and were previously 
known as the Association of British Ballrooms, the British Entertainment 
and Discotheque Association and the Bar Entertainment and Dance 
Association. In February 2008 we changed our name to Noctis after an 
extensive consultation with our committee and our members. 
 
Noctis (in all its incarnations) has always engaged constructively with 
government, police and local authorities. We aim to find workable 
partnership solutions to the many challenges which are part of a vibrant 
late night market. We believe that the late night sector is an extremely 
important and valuable asset to the UK economy. 
 
Background 
 
Noctis worked with all the key stakeholders during the framing and 
implementation of the Licensing Act 2003 which came in to England and 
Wales in November 2005. Noctis continues to work very closely at a local and 
national level on issues relating to licensing. We believe our insight working 
with a number of UK operators, councils and police, give us a broad insight 
into the issues surrounding the implementation of the Licensing (Scotland) 
Act. 
 
The trend in UK drinking patterns over recent years has been from principally 
on-trade consumption to one where the growth is all in the off-trade, whilst the 
on-trade consumption now continues to declines year-on-year. Noctis and 
many other organisations have argued that this is partly due to the high 
pricing differential between the off and the on-trade. 
 
Clearly the twin factors of low pricing and the over-supply of venues are both 
going to be crucially important issues in this debate in Scotland as they have 
been elsewhere in the UK.  Both of these issues are exacerbated by the 
below cost or heavily discounted selling of alcohol in the off-trade. 
 
Issues around over-supply and discounted off-trade alcohol may have 
contributed to the widespread challenges we have seen in a number of 
English cities over the last couple of years. Recently we have seen particular 
issues in Warrington and Oldham where the council and police have piloted 
extreme solutions to deal with problems. 
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Shape of the Scottish market (CGA figures): 
 
Circuit Young People’s venues/nightclubs: 
2003 (1,326/267), 2004 (1,322/277) 2005 (1,359/271) 2006 (1,486/275), 2007 
(1,342/252), 2008, (1,353/245) 2009 (1,323/241). Please note that circuit bars 
and nightclub venues are both in decline over recent years. 
  
“Pre-loading” 
 
Another feature of “liberalising” licensing hours is that it has fostered an 
increase in pre-loading of off trade alcohol. It is true that pre-loading has been 
a factor in the night out for many years before the Licensing Act, but inevitably 
the Act, since it has given longer hours to some venues, has encouraged 
customers not to venture out until later. This has meant that customers are 
generally arriving at late night venues 1 -2 hours later than before the 
Licensing Act 2003. It is estimated (from CGA figures) that an astonishing 
83% of people now pre-load alcohol before they go for a night out. 
 
Obviously the late night venue (by its very nature) has always been the final 
destination for the evening and our sector has, for decades, been the most 
challenging in terms of managing difficult customer behaviour. Now however, 
according to other CGA statistics, people are consuming a greater number of 
(home poured) measures and this is making the management of the door a 
more difficult than ever.   
 
Often the late night venue operator is the unfortunate recipient of these 
individuals – people who will not be admitted to the venue, but who 
nonetheless present problems and may commit offences. The difficulty for 
some late night venues is that they may be targeted as a problem venue for 
issues which are entirely beyond their control. 
 
The creation of later licensing without a proper understanding of the local 
shape, size and scope for extending trading within the licensed trade market 
could lead to greater difficulties – not least relating to policing and public 
transport. We are supportive of the Licensing Scotland proposal to introduce 
cumulative impact policies. 
 
In certain locations in England (where the number of premises has increased 
dramatically and the terminal hour is later for a large number of premises) this 
has led to additional pressures. For the premises owners this encouraged 
customers to venture out late into the night time economy. In turn this has 
prompted a need to produce attractive discounted offers to compete with the 
off-trade offers. 
 
It might be perceived that this additional pressure on the licensee might lead 
to a reduction in the levels on corporate social responsibility. In practice, for 
most operators, these additional operational and financial burdens have been 
imposed at a time when there has been much higher levels of CSR activity. 
For instance, here are some of the refusal figures from some of our members 
during the summer last year. 
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Refusal figures 
 
One UK high street pub company during August 2008 checked 89,234 people 
and refused service to 5910 people who were drunk and 4,908 refused as 
underage. One high street bar operator refused (or removed from the 
premise) over 23,000 people during August 2008. One UK night club operator 
with over a dozen venues refuses on average 3,900 people a week for being 
drunk, underage (or both).  
 
One Scottish operator in one venue over the period of one month last year 
recorded these refusal figures: 
 
Period Thursday 

no 
refused/no 
in/% 

Friday 
no 
refused/no 
in/% 

Saturday 
no 
refused/no 
in/% 

Sunday 
no 
refused/no 
in/% 

Total 
no 
refused/no 
in/% 

9 114/626/18 444/1025/43 874/3254/27 48/654/7 1480/5559/26 
10 198/547/36 312/989/32 477/2965/16 87/784/11 1074/5285/20 
11 132/399/33 321/899/35 451/3147/14 120/752/16 1024/5197/19 
12 210/789/26 621/1463/42 524/3654/14 95/796/12 1450/6702/21 
13 189/458/41 587/1324/44 987/4874/20 41/547/7 1804/7203/25 
Total 837/2819/29 2285/5700/40 3313/17894/18 391/3533/11 6826/29946/22 
 
On the Friday nights at the above venue, the door staff are refusing 40% of 
those who present themselves. This very high figure is partly because once 
refused, some people will re-join the end of the line to try again, since there is 
effectively no sanction against them not to do so. One London club operator 
says his refusal rates are nearer 1 in 17 over the last few months, although he 
states that he is refusing many more drunks, than two years ago. 
 
These refusal figures are generally reasonably high, although as the Noctis 
member (who runs a chain of high street bars mentioned above) notes that his 
company’s underage refusal figures are actually dropping - largely because of 
the reduced footfall generally, yet also because customers are now well aware 
that they require valid ID to enter premises and this will be rigorously checked.  
 
Other reasons for a reduction in footfall, include a shift in consumer choice 
from on to off trade, the credit crunch and the smoking ban. Nonetheless even 
with reduced footfall problems of customers being too young/inebriated to be 
admitted - or needing to be removed from the premise - continue to play a 
significant part in the organisation of late night venues. 
 
It is also important to note that Noctis operators regularly report back that door 
staff at their venues see people who are trying to gain admittance, consuming 
alcohol in the queue for the venue. 
 
The difficulty for on trade retailers in the late night sector is that, even though 
they know from the conversations they are having with their customers and 
would be customers, that a very large percentage of alcohol is purchased 
from the off-trade and consumed before heading to our members venues, it is 
very hard to produce accurate statistics. 
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Cheap on trade alcohol is also beginning to force late night operators into the 
invidious and highly unhelpful situation of having to also deep discount in 
order to compete.  
 
The smoking ban 
 
The smoking ban was originally planned as a public health measure. However 
it is clear after a few years that it also represents significant additional 
challenges for operators in terms of managing customers in and out of 
premises. Our members tell us that managing customers who wish to exit the 
venue for a cigarette, can and sometimes does cause problems – despite the 
best endeavors of the venue staff. 
 
For instance, when it takes a long time before customers are allowed out for a 
cigarette, because the venue staff are managing the flow of customers in and 
out, and when smokers outside engage in banter with those who are trying 
(and sometimes failing) to get in, problems can occur. 
 
We would argue that operators should not be unduly penalised under one set 
of legislation for simply complying with another. 
 
CSR/partnership schemes 
 
The late night sector (as with the licensed trade as a whole) has seen an 
unprecedented number of pressures and a high degree of scrutiny, it has also 
seen a massive rise in Corporately Socially Responsible activity over the last 
3 years. Good partnership at local level has been key to the success of the 
Licensing Act where there have been successes. For this reason we would 
ask that there may be a further conversation around slightly changing the 
remit and focus of the Licensing Standards Officers to be more focused 
towards the kind of role of council employed nighttime economy coordinators. 
This role has been particularly successful in a number of English locations, 
notably Bournemouth through the good work of John Shipp – the town’s own 
NTE Coordinator. 
 
We have included a section here outlining some of these CSR schemes. It is 
worth pointing out that many of these schemes pre-date the Licensing Act, 
although Best Bar None and Shine have reached much greater prominence in 
the last 3 years. 
 
Shine  
Shine is a corporate social responsibility initiative we have been running with 
Diageo for the last five years. Originally conceived as an award at our annual 
award ceremony, it was rolled out last to concentrate on community 
engagement. Diageo and Noctis produced a good practice guide to help other 
areas of the UK (including Glasgow) to devise best practice in partnership and 
community engagement.  
 
Simon O Brien, from the Association of Chief Police Officer lead on licensing 
said of the guide: "The good practice guide cuts to the heart of where a joined 
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up approach need to be, it starts with communication and ends with 
communication. It is clear that it is in everyone's interest that we all work 
together to create safe environments for many customers to enjoy a night time 
economy.  
 
NOCTIS has been communicating with and working closely with The 
Association of Chief Police Officers(ACPO) for some time to ensure we work 
together in delivering end to end solutions and the good practice guide is but 
one example of this good working relationship". 
  
Best Bar None 
This Home Office backed scheme has been in operation now for several 
years with over 70 schemes now running throughout the UK. The aim of the 
scheme is to raise standards of operating practice.  
 
Pub/Clubwatch 
This voluntary organization, which currently has over 400 UK schemes in 
operation, continues to play a major part in delivering safe venues. 
 
Conclusions 
 
There are significant learnings which can be gleaned from the 
implementation of the Act in England and Wales.  
 

• Over-supply and off-trade deep-discounting need to be take into 
account 

• An enlargement of the late night market needs to be managed 
• Police and services such as late night public transport need to be 

factored in 
• There needs to be a proper understanding of the local market for 

the sale of alcohol 
• Partnership between the various parties needs to be a key factor 

in delivering the Licensing (Scotland) Act effectively 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Beer and Pub Association 
 
The Scottish Beer and Pub Association (SBPA) was originally formed in 1906. 
Our members are Scotland’s brewing and large pub companies representing 
the licensed trade industry in Scotland. The main aim of the Association is to 
contribute to the economic and social well being of Scotland through 
employment, investment and training. Our members operate 1,500 of the 
5,200 licensed public houses in Scotland. 
 
The SBPA has been closely involved with the process of licensing reform and 
the policy aspects of tackling alcohol misuse in Scotland and served on the 
Nicholson Committee, which was established in May 2001. SBPA served on 
the Expert Reference Group (ERG), which was created by the Scottish 
Executive to advise it on the procedural aspects of the licensing reform and on 
the National Training Forum. SBPA has welcomed the opportunity to play an 
active and constructive role in the Scottish Government’s consultations on 
licensing reform and continued that involvement through the Scottish 
Parliament’s deliberations on the Licensing (Scotland) Act 2005, “the 2005 
Act.” 
 
The SBPA is a member of the Scottish Government’s Alcohol Industry 
Partnership. 
 
The Association has considered the content of the Criminal Justice and 
Licensing (Scotland) Bill and would submit the following comments. We are 
content for our views to be made public.  
 
Section 128 - Applications for licences 
 
Whilst we have no objection to applicants’ personal information and 
addresses, etc, being provided to Boards, police, and other statutory bodies 
this information must not be available in the public domain. This has already 
caused difficulties during transition.  
 
Section 131 - Premises licence applications: modification of layout plans 
 
We are opposed to this proposed amendment other than in the limited 
circumstances of doing so with the agreement of the applicant to tidy up 
anomalies and such like as arose during licensing transition. Under the 2005 
Act Licensing Boards have the power to amend the detailed Operating Plans 
for licensed premises. This clause would also give Boards the power to 
amend the Layout Plan for a premises, and therefore effectively the physical 
layout of the premises. We do not believe this is proportionate and we are 
concerned the clause could lead if passed to Licensing Boards effectively 
having the power to “micro manage” the actual operation of a licensed 
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premises, with significant likely cost and other implications such as planning, 
listed building consent and building warrant requirements. 
 
We note the Scottish Government’s expressed view that this would not be the 
case, nor is it their intention, but we cannot unfortunately concur with the view 
of Government on this issue given the experience of our members during the 
process of licensing transition. We would highlight that every Licensing Board 
has the powers to reject an application for a range of reasons if it feels the 
application relating to a premises is unacceptable, as such we would question 
what positive benefit the change proposed in this clause would actually bring. 
 
Section 132 - Premises licence applications: antisocial behaviour 
reports 
 
We would support this proposed change. Indeed we would comment at the 
time that the 2005 Act was being considered by the Scottish Parliament in 
2005 we commented that the proposed obligatory “anti-social behaviour 
reports” for all licensed premises were unnecessarily onerous. This has now 
been recognised by the Scottish Government, although we would still 
appreciate clarification as to the extent of the “vicinity” intended by the clause. 
 
Section 134 - Occasional licences 
 
We would support this change, which seeks to resolve a problem with the 
2005 Act, which we commented on in 2005, and request that consideration be 
given to extending this process to occasional extensions also. 
 
Section 136 - Personal licences 
 
We would question whether some of the provisions in this clause are required. 
We would comment specifically on the following sub-section within the clause: 
 
(b) in subsection (3)— 

(i) the word “and” immediately following paragraph (b) is repealed, and 
(ii) after paragraph (b) insert— 
“(ba) the applicant does not already hold a personal licence, and”, 

 
We note the intention of creating a situation where an applicant can only hold 
one Personal Licence under the terms of the 2005 Act. We are not sure why 
anyone would wish to hold more than one Personal Licence, especially in light 
of the Scottish Government’s intention of creating a National Database of 
Personal Licence Holders where it would be readily evident where there was 
duplication. We note the Scottish Government’s suggestion that someone 
would be able to avoid sanctions on one Personal Licence by having more 
than one Licence, however we do not believe that this would be very likely 
given the vigilance of Boards and a National Database We would therefore 
question the relevance of this provision and whether it is needed. 
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Section 137 - Emergency closure orders 
 
We welcome the clarification as to the rank of officer who can sanction these 
Orders. 
 
Section 138 - False statements in applications: offence 
 
We would appreciate some clarification during the course of the Justice 
Committee’s consideration of this clause as to what is meant by “knowingly.” 
We would highlight that it is possible that an applicant may make a statement 
in good faith in an application which is later proved to be incorrect, although 
the declaration was “knowingly” made at the time. We would hope that honest 
oversights or mistakes would not be caught by this provision and assurances 
to this effect would be welcome. 
 
Section 139 – Further modifications of 2005 Act 
 
We note the apparent intention of the Scottish Government to reintroduce the 
so-called “fit and proper” person test, which exists under the Licensing 
(Scotland) Act 1976 “the 1976 Act” using the detail of this clause. We would 
highlight that the implications of this clause if passed, although not on the face 
of the legislation, are very wide ranging and that these are subsequently 
developed over four pages in Schedule 4 of the Bill.  
 
We would question whether some of the provisions in this clause are required, 
given the powers, which the police already have under the 2005 Act. By 1st 
September 2009 all Personal Licence Holders (PLHs) and holders of 
Premises Licences under the terms of the 2005 Act will have had to have 
been licensed and the police will have been fully involved and consulted 
during this process. Indeed they will have carried out criminal records checks 
on applicants. This seems to allow for the duplication of a process, which has 
already been undertaken. 
 
Our primary concern is that the current provisions of the 2005 Act, which allow 
the police to make representations solely on the basis of the “preventing crime 
and disorder” objective, are to be extended to “any” of the five licensing 
objectives within the legislation. 
 
Whilst our members have become accustomed to the novelty of senior police 
officers commenting during licensing transition at hearings by Licensing 
Boards on the lack of baby changing facilities within specific licensed 
premises or on other matters arguably within the competence of local 
councils, we must question the competence of the Police to comment on a 
very wide range other matters using other of the licensing objectives: 
 
- preventing crime and disorder, 
- securing public safety, 
- preventing public nuisance, 
- protecting and improving public health, and 
- protecting children from harm. 
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We would suggest that allowing the police to comment on applications solely 
on the basis of the objective of “preventing crime and disorder” is entirely 
appropriate, adequate and proportionate. Extending this to all of the other 
licensing objectives risks the police acquiring the status of the catch all 
objector of last resort. We do not believe this would be appropriate nor 
reasonable and it could lead to the police commenting on matters which are 
more appropriately dealt with by other agencies with more relevant, or indeed 
the only, expertise. We would suggest that this could only weaken the status 
of the police in the process and indeed the credibility of their objections on 
legitimate criminal matters. 
 
Section 143 - Orders and regulations 
 
We note that the terms of this section are extremely wide and we have a 
concern that subsequent changes could be made to the Act and/or regulations 
made there under without proper and full public debate – simply by a 
resolution of Parliament.  
 
Conclusion 
 
Our Association welcomes the opportunity to comment on the proposals in the 
Criminal Justice and Licensing (Scotland) Bill. We would however note that 
major pieces of the legislation, Sections 129 and Sections 140 of the draft Bill, 
have effectively been withdrawn by the Scottish Government and will appear 
in a new Health Bill that will be considered by the Parliament’s Health 
Committee. We will of course comment on the detail of these in due course. 
However, we would suggest that the Justice Committee may wish to consider 
further changes, which it could make to the detail of the operation of the 2005 
Act that have not yet been suggested by the Scottish Government in 
proposing the Bill.  
 
There are a number of areas where we feel that the 2005 Act is deficient, 
indeed we highlighted a number of these at the time and since, and where we 
feel the Justice Committee could by tabling its own amendments to the Bill 
actually improve the operation of Scotland’s licensing regime going forward. 
There are a number of possible proposals for further change and are more 
than willing to supply further information if the Committee feels it would be 
appropriate to act. We would highlight some issues for initial consideration. 
 
Under the current provisions of the 1976 Act, applications to Licensing Boards 
normally had to be made not less than 5 weeks before a Board sitting and on 
most occasions a decision was taken at that meeting. For new applications 
this was additional time on top of the planning process that was, and remains, 
a prerequisite to a licensing application.  
 
Under the 2005 Act, there is a target of six months for a Licensing Board to 
reach a decision on an application, so in effect a timescale of up to six weeks 
has become six months, and much worse from our perspective, even if a 
Board goes beyond this target there is no sanction on the Board from having 
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failed to reach this decision and no deemed grant such as is provided for in 
the Civic Government (Scotland) Act 1982 on other matters. 
 
We would suggest in the interests of fairness and certainty for applicants, that 
there needs to be some form of similar deemed grant in the 2005 Act where 
Boards have been unable, or perhaps unwilling, to reach a decision. At the 
very least there need to be further safeguards to ensure Boards are actually 
required to reach a decision on an application within a reasonable timescale. 
This would help ensure more effective administration by Boards. 
 
This is not an academic point. It has become evident during the current 
process of licensing transition that where Boards have six months to reach a 
decision many of them will take this time, and that some have been willing to 
“continue” applications beyond this target processing time using other 
administrative methods. The issue we would suggest needs to be addressed. 
 
Another concern to our members is the time consuming, complex and very 
expensive procedures for obtaining a new provisional premises licence. There 
is no comparable application in the 2005 Act to the Section 26(2) provisional 
site only application in the 1976 Act. This means that once planning is 
secured, even just outline planning, detailed layout and operating plans 
require to be prepared to lodge for licensing. This is major and expensive task 
and may have to be done without the detailed knowledge of the final layout 
required or of the actual operator’s specific requirements. Once granted there 
is the ability to apply for a major variation but that is process akin to a new 
licence application and may easily take another three to six months in addition 
to the time already spent in applying for planning and licensing. 
 
Likewise it is normally the case that during construction or conversion of 
premises, even small ones, that changes require to be made and whilst under 
the 1976 Act this could normally be dealt with at finality, under the 2005 Act 
these will again require a major variation with all the time cost and risk 
involved. 
 
This is bad for our industry and indeed for the Scottish economy as it is a 
major disincentive to either invest in new projects or to improve existing 
facilities.  
 
Further only having a two-year window (Section 45) from the provisional grant 
of licence to confirmation is completely unrealistic for any major development. 
Where it may take four to five years from planning to opening. It is our view 
that once the implications of Section 45 are understood, in particular by those 
providing funds for developments, that we will find that neither the trade nor 
their funders will reasonably be able to take the risk of not securing an 
extension of time to complete a development.  
 
A practical and close to home example of the problems would have been the 
Parliament building which is licensed. If this were happening now and the 
funding for the project had been dependent on the liquor licence. The 
Government would first to have secured planning consent, then have the 
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detailed drawings for the layout plan prepared in accordance with the 
regulations (a costly and time consuming exercise and next to impossible as 
the final design of the building had not been confirmed), have a detailed 
operating plan drafted and have these approved by the Licensing Board all 
before building works began - another three to six months.  
 
As the building grew there were constant changes to the layout and design. 
These would have required one or more major variation applications another 
three to six months for each. Unless the Licensing Board agreed to an 
extension of the two-year period from the date of grant the licence would have 
been revoked.  
 
The Holyrood project started in July 1997 and opened in around August 2004 
and whilst large and complex it rather underlines the problems our industry 
faces in adhering to a two-year cut off and some of the lack of practicalities of 
the new licensing regime. 
 
There are a number of similar issues where the Justice Committee could 
facilitate further sensible changes such as some standardisation of application 
forms and improving procedures and we would be willing to comment further 
on these. If the Committee requires further information then please do not 
hesitate to contact me. 
 
Patrick Browne 
Chief Executive 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the City of Edinburgh Licensing Board 
 

I refer to your letter of 2 April addressed to Chief Executives of local 
authorities and would confirm that the Licensing Board of the City of 
Edinburgh discussed the sections of the above Bill looking to improve the 
operation of the Licensing (Scotland) Act 2005 at a recent meeting. 
 
The Board have instructed me to make the following submissions: 
 
1. Section 130 – Premises licence applications: notification requirements 
 
 The Board agreed with the proposal to reduce the requirement to notify 

interested parties with copy applications but suggests that it would be 
appropriate to retain a requirement to notify Licensing Standards Officers 
with a copy of the application. It is the Board’s intention that the copy 
application will be available on its website at a future date and in the 
meantime, the copy application will be available for examination at the 
Board’s offices. The letter notifying applicants should contain a statement 
giving a broad outline of the terms of the application, e.g. variation of 
licence to add function suite, as a means of providing some basic 
information. 

 
2. Section 131 – Premises licence applications: modification of layout plans 
 
 The Board welcomed this amendment which gives effect to the practical 

reality that where the Board and applicant accept that the plan requires 
to be modified, the Board is allowing applicants to submit a modified 
layout plan. 

 
3. Section 132 – Premises licence applications: antisocial behaviour reports 
 

This was extensively discussed by the Board who had the benefit of the 
views of the local Police Inspector. The Board is conscious that in its 
work it receives extensive support from Lothian and Borders Police and 
that information concerning premises is made available as a matter of 
course. Whilst the Board is satisfied that it retains the power to request a 
report, it was concerned to emphasise that reports must be relevant to 
the premises under examination and that this requires a subjective 
judgement on the part of the Police making a representation or objection 
in relation to a licence application. Such a report is felt to be more 
valuable than the type of antisocial behaviour report specified in the Act. 
The amendment proposed to the Act has been driven by financial and 
resource considerations and this Board would emphasis the need for 
consideration of the type of report that would be of most value. 
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4. Section 133 – Sale of alcohol to trade 
 

The Board had no comment to offer on this proposal. 
 
5. Section 134 – Occasional licences 
 

The Board accepted the need for this amendment but questioned 
whether extended hours applications might require similar provision. 

 
6. Section 135 – Extended hours applications: variation of conditions 
 

This amendment was welcomed by the Board. 
 

7. Section 136 - Personal licences 
 

These provisions were welcomed by the Board. 
 

8. Section 137 – Emergency closure orders 
 

The Board had no comment to offer. 
 
9. Section 138 – False statements in applications: offence 
 

This provision was welcomed by the Board. 
 

10. Schedule 4 – Further modifications of 2005 Act 
 
This provision was welcomed by the Board. 

 
The Board has become aware that the Government may also seek to amend 
the current appeal arrangements in the Licensing (Scotland) Act 2005. It 
would suggest to the Committee that the current arrangements are 
cumbersome and that thought should be given to reverting to the 
arrangements for summary appeals under the Licensing (Scotland) Act 1976. 
In doing so however there should be no question of losing the ability to 
suspend licences with immediate effect. 
 
The Board has considered your policy for handling information received in 
response to calls for evidence and does not require the evidence submitted to 
be treated as confidential or to be published anonymously. 
 
Gill Lindsay 
Clerk of the Licensing Board 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the City of Glasgow Licensing Board 
 
In relation to the draft provisions within the Criminal Justice and Licensing 
(Scotland) Bill (“the Bill”) relating to the licensing of alcohol and the Licensing 
(Scotland) Act 2005 (“the Act”), the City of Glasgow Licensing Board has the 
following comments to make:- 
 
Section 130: Premises Licence Applications: Notification Requirements 
 
In relation to the proposed new notification requirements, in terms of the 
definition of “premises licence application” contained within section 20 of the 
Act, the appropriate Chief Constable will require to be sent a copy of the 
application form, operating plan and layout plan. This is not immediately clear 
on reading the amended wording proposed for section 21.  
 
Given that the Fire Authority requires to be notified that an application for a 
premises licence has been received, it is advisable that they should also be 
provided with the same documentation as the Chief Constable in order that 
there is meaningful consultation. So as to avoid any issues arising as to 
whether or not there is a conflict with the role of the Fire Authority under the 
Fire (Scotland) Act 2005, the requirement to provide a copy of the premises 
licence application (which includes the operating plan and layout plan) should 
be expressly included within the new notification provisions as opposed to 
being left for individual Boards to make arrangements with the appropriate 
Fire Authority.  
 
With regard to those persons and bodies who receive only “notice of an 
application”, is any standard form of notification to be developed? One of the 
difficulties with the generic form of premises licence is that it is impossible to 
provide any meaningful information as to the nature of the proposed premises. 
The practice of the Glasgow Board has been to state whether the application 
is for on or off-sales, or both, and to specify the forms of activities indicated on 
the operating plan. However it has been very much evident that those persons 
receiving the notification do not understand the nature of the licence applied 
for, or are concerned as to the precise meaning of wide ranging terms such as 
“live performances” or “indoor/outdoor sports”. One particular Community 
Council has objected to every single premises licence application in its area, 
and the majority of issues raised in their objections relate to uncertainty as to 
what is being proposed. In the view of the Glasgow Board the inherent 
uncertainty caused by the notification process has to be addressed, requiring 
a review of the fundamental aspects of the generic premises licence and the 
prescriptive, yet vague, form of operating plan.  
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Presumably it is intended to amend, or remove, paragraph 9 of the Licensing 
Procedure (Scotland) Regulations 2007 (SSI 453) which would contradict the 
terms of the proposed new section 21(2). 
 
With regard to the deletion of the provisions contained in section 21(3)(b) 
regarding the provision of anti-social behaviour reports, the experience of the 
Glasgow Board has been that these reports are of little or no value in 
assessing the suitability of new premises licence applications given that there 
can be no causal link between anti-social behaviour which has occurred in the 
last 12 months and the future operation of premises which are the subject of 
the application. The deletion of this provision is welcomed by the Glasgow 
Board. 
 
Section 131: Premises Licence Applications: Modification of Layout 
Plans  
 
The effect of this amendment to section 23 of the Act would be that an 
application must be granted if the applicant accepts a modification to the 
layout plan suggested by the Licensing Board. However, in practical terms 
such an application cannot be granted “there and then” as amended plans 
would require to be lodged to reflect the modification. It is likely that any 
modification to the layout plan, for example, a change to the proposed alcohol 
display areas, would have an effect on the capacity figure to be included 
within the operating plan. Any such amended plan would require to be the 
subject of consultation with Building Control Officers, and possibly the Fire 
Authority, before it can be granted by the Licensing Board. It could be the 
case that the proposed modification, following such consultation, raises an 
issue which either the Licensing Board or the applicant would have a difficulty 
with, but the Act would require the application to be granted given the “must 
grant” provision. This proposal requires to be revisited so as to avoid this 
potential difficulty. 
 
Section 132: Premises Licence Applications: Antisocial Behaviour 
Reports  
 
It is noted that under the terms of proposed new section 22 (2A), the Chief 
Constable will have the ability to make representations concerning a premises 
licence application by providing the Licensing Board with an anti-social 
behaviour report in identical terms to the content of the current reports. For 
the reasons outlined above under section 130, the Glasgow Board would 
question whether there is any merit in retaining the Chief Constable’s ability to 
provide such reports as their content adds no value to a Board’s consideration 
of an application.  
 
Similar comments are adopted in relation to new section 24A in relation to a 
Board’s power to request an antisocial behaviour report.  
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Section 133: Sale of Alcohol to Trade 
 
The Glasgow Board has no comments to make.  
 
Section 134: Occasional Licences  
 
The Glasgow Board accepts that the procedures set out in Part Four of the 
Act make the process of applying for occasional licences more complex and 
time consuming. However, it is concerned that the proposed additions to 
section 57 to allow the reporting period to be reduced down from 21 days 
“where the Licensing Board is satisfied that the application requires to be dealt 
with quickly” will be abused by applicants seeking to have the reduced 
reporting period in less than exceptional circumstances, with Clerks being 
accused of being “unreasonable” where they do not choose to exercise their 
discretion. It is not immediately apparent as to what type of event would 
require the shortened reporting procedure, other than funeral parties, which 
tend to be by way of an application for extended hours at licensed premises 
rather than at unlicensed premises. These provisions require to be tightened 
so as to avoid abuse.  
 
The suggested amendments do not rest well with the requirement contained 
within section 59(2) that a Board “must grant” an application for an occasional 
licence where it has not received an adverse notice from the Chief Constable 
or a Licensing Standards Officer as there could be any number of reasons 
why the Police or a Licensing Standards Officer may not have been able to 
comply with the reduced timescale. It could be the case that they may have 
wished to visit the subject premises or interview the applicant but have been 
unable to do so, and intended to make a recommendation of refusal to the 
Board, or provide adverse comments or suggest appropriate conditions. 
However, despite these circumstances, the absence of such a report within 
the shortened timescale would require the Licensing Board to grant the 
application. This is not satisfactory.  
 
It is not clear from the regulations how this provision will work in practice. For 
example, is the applicant to be advised of the reduced period? Can it be 
extended after it has been reduced? Can the Police or Licensing Standards 
Officers argue against the reduced period? Further guidance on these issues 
is required.  
 
Furthermore, it is noted that the decision as to whether the reporting period 
should be reduced can only be taken by the Clerk and not any other member 
of staff employed to assist the Clerk, such as a Depute Clerk or an Assistant 
Clerk. This is impractical given the other pressures placed on Clerks’ time 
together with short term periods of absence on holidays or on sick leave, etc. 
It is unclear why this particular decision making power cannot be capable of 
delegation in the same manner as other, arguably greater, responsibilities 
under the Act.  
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Section 135 – Extended Hours Applications: Variation of Conditions 
 
The Glasgow Board has no comments to make. 
 
Section 136: Personal Licences 
 
The Glasgow Board welcomes the amendments to the personal licence 
provisions which generally deal with the issues of concern raised by its Clerk, 
Stewart Ferguson, since the Act itself was first drafted. It would, however, 
wish the following comments to be noted:- 
 
The proposed amendment to section 74 of the Act would require the applicant 
to sign the application form. It is unclear how this could be achieved if alcohol 
licensing is determined to be within the scope of the EU Service Directive 
which would require Licensing Boards to accept applications submitted on-
line. The Glasgow Board respectfully suggests that this provision should be 
considered alongside the terms of the EU Service Directive so as to prevent 
another anomaly occurring. 
 
With regard to the proposed addition of section 74(7)(c) which requires the 
Licensing Board to hold a hearing to determine a personal licence application 
where the applicant has held a personal licence which has either expired in 
the last three years or was surrendered by the applicant within that period, it is 
unclear how a Licensing Board will know that information where such a 
licence may have been issued by another Board. The Glasgow Board 
understands that the development of the National Personal Licence Database 
is not the subject of 100% uptake by all Licensing Boards in Scotland, and nor 
is there any time-limits by which information has to be uploaded - therefore 
there will be no way in which a Board can properly satisfy itself as to whether 
or not there has been a previous licence. Further clarification on this issue is 
sought.  
 
Proposed section 74 (8) is badly drafted in that it could be interpreted so as to 
suggest that a hearing is held after the application has been granted or 
refused, rather than that a hearing may be held to determine whether the 
application should be granted or refused.  
 
Section 137: Emergency Closure Orders 
 
The Glasgow Board has no comments to make. 
 
Section 138: False Statements in Applications: Offence 
 
While the Glasgow Board welcomes the introduction of an offence provision in 
relation to applicants who knowingly make a false statement in an application, 
it is unclear how this would be established if applications are to be submitted 
electronically, without a signature, as per the terms of the EU Service 
Directive referred to above. Further clarification of this issue is required.  
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Schedule 4 – Further Modifications of the 2005 Act 
 
In relation to the proposed amendment to section 23 (determination of a 
premises licence application) while the Glasgow Board welcomes the 
widening of the grounds on which the Chief Constable may object to a 
premises licence application, it is concerned that this provision could be 
interpreted by the Courts as implying that in the absence of a conviction 
notice, Licensing Boards would have more difficulty in establishing that the 
granting of the application would be inconsistent with one or more of the 
licensing objectives given the reference to “must in particular take into account 
any conviction”. 
 
The reference to section 22(2) in the proposed amendment to section 23(6)(b) 
should be removed as this subsection would be deleted in terms of the 
proposed amendment at paragraph 4 of schedule 4.  
 
In relation to paragraph 13 of schedule 4, amendments are proposed to 
section 74 (2) which have already been proposed under section 136 of the 
Bill. It would also appear that a further subsection 74(2)(c) is being introduced 
when a new section 74(2)(c) has already been proposed under section 136. 
These errors in drafting require to be rectified.  
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Fife Council 
 
The amendments to the Civic Government (Scotland) Act 1982 contained in 
the Bill are generally welcomed. 
 
It would be helpful, however, if an amendment could be made to Section 9 of 
the 1982 Act. Section 9, subsections (2), (8) and (9) make provision for a nine 
month lead in time for new resolutions and variations to a resolution which 
have a neutral effect on its scope or increase its scope. While clearly a 
suitable period of notice for any changes to a resolution is necessary, the 
period of nine months set out in Section 9(2) is not always appropriate. It is 
suggested that the “day” specified in the resolution in subsection (2) be 
determined by the licensing authority so as to give reasonable and sufficient 
notice of the resolution or variation to the resolution.  
 
 

Written submission from Fife Licensing Board 
 
1.0 Introduction 
 
1.1 The Board generally welcomes the liquor licensing proposals in the Bill.  
 
 Specifically, the following comments are submitted for consideration.  
 
2.0 Responses
 
2.1 In relation to Clause 130 and the amendment to subsection (2)(a) of 

Section 21 of the 2005 Act the word, “copy” perhaps requires further 
definition. Both the electronic administration and the electronic 
processing of applications will be done more effectively if the word 
“copy” is understood to mean the transference of the information 
contained in application forms and other documents, formatted 
appropriately, but not necessarily in replication of the application form. 

 
2.2 In Clause 136 which relates to personal licences, the proposed 

amendments in sub-clause (2)(a) include a requirement that, 
“the applicant” has signed the application. As, “applicant” is defined as 
the person making the application, presumably a solicitor acting on 
behalf of the applicant or an employee of the applicant could make the 
application, on behalf of the applicant. 

 
3.0 Notwithstanding the above, however, the requirement for a signature of 

any kind does not assist Boards in their electronic administration of 
applications and the move towards the electronic processing of 
applications. The requirement for signatures is generally absent from 
the provisions relating to other documents - notices, objections, 

1 



J/S3/09/20/8 

licences, etc and it is not clear why signatures, facsimile or otherwise, 
are necessary on personal licence applications. For purposes of data 
security, signatures are usually redacted when sending or publishing 
electronically applications. 

 
4.0 This point is raised in relation to paragraph 14 of Schedule 4 to the Bill 

which relates to the applicant’s duty to notify the Licensing Board of 
convictions. Section 71 of the Act defines, “personal licence” as a 
licence which has been issued to the individual by the Board. 
Consequently, a personal licenceholder is someone who holds a 
personal licence that has been granted and issued. Section 75 imposes 
a duty on applicants to notify convictions beginning with the making of 
the application and ending with its determination. Paragraph 23 of the 
Transitional and Saving Provisions Order makes 1st September, 2009 
the deemed issue date of personal licences issued during the 
transitional period. Beyond then there is a 28 day period in which to 
issue a personal licence which has been granted. In each case, there is 
a gap or potentially a gap, between the granting of the licence and its 
issue during which a licenceholder is under no duty (under Section 82) 
to notify the Board of convictions. 

 
 Similarly, the holder of a personal licence would not be able to apply for 

an occasional licence under Section 56 until 1st September. It may well 
be the case that personal licence holders may wish to lodge 
applications for occasionals prior to that date.  

 
 A premises licence is also defined as one that has been issued 

although Boards have a discretion to set the date when it comes into 
effect. 

 
 Electronic administration of the licensing system should, after 

September, 2009, allow licences to be issued on the day that these are 
granted. During the transitional period, however, it would be helpful if 
personal licenceholders were deemed to be such when the licence is 
granted rather than issued, in order to close the convictions gap and 
allow applications for occasional licences to be made by personal 
licenceholders. 

 
5.0 Along with colleagues elsewhere, I am also of the view that the 

somewhat time consuming appeal arrangements under the 2005 Act 
would be better repealed and replaced by a summary cause appeal 
process similar, but not necessarily identical, to that in the 1976 Act. 
Stated cases deal in facts and while in liquor licensing cases there are 
indeed findings in fact by the Board, a considerable amount of what 
they do is founded on possibilities and probabilities. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from COSLA 

Introduction 

COSLA welcomes the opportunity to provide a response to the Criminal 
Justice and Licensing Bill. We are supportive of the principles underpinning 
the Bill, albeit we have highlighted the potential implications of implementation 
in relation to resource issues.  

Our response to the Bill’s provisions is set out under three sections relating to 
the criminal justice and the licensing sections of the Bill along with resource 
issues. 
 
Cllr Harry McGuigan 
COSLA Community Wellbeing and Safety Spokesperson 
 
 
Criminal Justice Section of the Bill 
 
The Scottish Sentencing Council: COSLA welcomes the establishment of 
the Scottish Sentencing Council. However, it is important that this new 
Scottish Sentencing Council works alongside Community Justice Authorities 
as part of the wider Local Government Family to ensure that community 
sentences operate in a manner that enhances their credibility with the Courts 
and with the general public. As such, close working between the Sentencing 
Council and the CJAs will add value to what both organisations can do in 
relation to this remit and any failure of either organisation to do so will result in 
potential public confusion. 
 
Community Payback Orders: COSLA looks forward to working with the 
Scottish Government and other partners in implementing its proposals, in 
particular “Community Payback” which will provide the courts with credible 
alternatives to prison sentences. However, it is imperative that arrangements 
for Community Payback Orders are robust and reliable to allow the general 
public to have confidence in them.  
 
We believe that there may be potential for confusion between the Drug 
Treatment and Testing Orders and Community Payback Orders with the 
requirement of drug treatment. As such, there is a need for clarity to define 
theses differences. In addition, the Court will not be able to impose a 
Community Payback Order without “taking account of a report from an officer 
of a local authority”. Given the possible conditions/requirements that can be 
imposed through a CPO the nature of the assessment undertaken by the 
officer of a local authority will be different to current Social Enquiry Report 
assessment practices of councils. As a result, staff will require additional 
training and guidance. 
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In relation to Community Payback Orders there is no guidance within the Bill 
regarding the qualifications/skill set etc of the “officer of the local authority”. 
Given the complexity of the assessment required and the potential to deprive 
and offender of their liberty we suggest that the author of such a 
report/assessment should be a qualified social worker. 

 
The Bill also states that the “offender must attend appointment with the 
responsible officer” and that “the nature of the unpaid work or other activity to 
be undertaken by the offender is to be determined by the responsible officer”. 
There is no guidance offered within the Bill as to the qualification levels of the 
“Responsible officer”. At the moment only social workers are recognised as 
supervising officers or probationers. Non social work qualified staff can and do 
act as supervising officers for offenders on community service and supervised 
attendance orders. Therefore, it would be helpful to have guidance which 
allows for a combination of social work qualified and non social work qualified 
staff to be Responsible Officers for the supervision requirement of a 
Community Payback Order. 
 
Further, COSLA welcomes the requirement for offenders to participate in 
specified programmes aimed at addressing offending behavioural needs. 
However, the Bill does not make reference to the availability or prioritisation of 
programmes.  
  
In relation to the periodic review of Community Payback Orders we note the 
inclusion of reviews within the legislation but think further guidance on the 
purpose and practice of reviews should be issued following consultation with 
stakeholders. This should ensure consistency in the operation of reviews. 
 
Presumptions Against Short Periods of Imprisonment or Detention: 
COSLA is disappointed that the Scottish Government did not take account of 
the Scottish Prisons Commission’s recommendations in full i.e. the abolition of 
short sentences. As such, we believe that the text within section 17 needs to 
be strengthened in order to endorse the title. We are also concerned that 
Section 17 of the Bill may have results that have not been foreseen and need 
further clarification, for example, the section has the potential to result in a 
significant rise in the number of Social Enquiry Reports requested or an 
increase in up-tariffing. 
 
Custodial Sentences and Weapons (Scotland) Act 2007: COSLA broadly 
supports the Amendments of the Custodial Sentences and Weapons 
(Scotland) Act, particularly, as it extends the ability to support people in the 
community. However, there needs to be clarity within the Bill on ‘prescribed 
periods’.  
 
Sexual Offences Prevention Orders: COSLA welcomes the move away 
from simply prohibiting the defendant from doing anything described in the 
order to requiring the defendant to do anything described in the order and 
believe that this will strengthen our ability to positively influence offender 
behaviour. 
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Victims: COSLA believes it is hugely important that victims should be 
recognised in the Bill, given victims and potential victims are customers of the 
criminal justice system. As such, we are of the view that they should be taken 
into account otherwise this will be a missed opportunity. We are aware that 
the accredited programmes and many other programmes address the 
understanding of victim issues but suggest that this could be a standard 
requirement of a Community Payback Order. 
 
Young People Who Offend: The Criminal Justice and Licensing (Scotland) 
Bill will abolish the legislation that allows 14 and 15 year olds to be remanded 
to adult prisons. Nevertheless, it is recognised that some young people cannot 
remain in their communities as the risks they present, both to themselves and 
others, are too great and may need to be managed within a secure 
environment. COSLA is committed with the Scottish Government to ensure 
that secure care is provided. However, this is a very specialist and costly 
intervention and should be targeted at the very few young people who need it. 
 
COSLA supports the increase in the age of criminal responsibility to 12 years 
of age. Also, we support in principle Section 59 of the Bill in relation to the 
retention of forensic samples from children charged with serious violent and 
sexual offences with the caveat that the criteria are specific and restricted to 
serious sexual or violent offences only. 
 
Serious and Organised Crime: We support the proposals outlined in the 
Serious and Organised Crime Sections (25-28) of the Bill whilst recognising 
that the statutory supervision of such offenders on licence may place further 
demands on local authority social work services. 
 
Licensing Section of the Bill 
 
COSLA has general support for the proposals and the majority of the 
comments made through our member councils to the licensing section of the 
Bill. We seek either clarification or request further consideration of issues 
stemming from the proposals that relate to licensing of metal dealers, 
licensing of market operators, licensing of public entertainment, premises 
licence applications, premise licence applications: antisocial behaviour 
reports, occasional licences, extended hours applications: variations of 
conditions and emergency closure orders on behalf of local authorities. 
 
Resource Issues for Local Government 
 
COSLA is very clear that for the provisions of the Bill to be implemented 
effectively in relation to the criminal justice elements of the Bill there is a need 
for a radical shift of resources. These resources should be transferred on an 
incremental basis to councils and the wider Local Government family in terms 
of Community Justice Authorities and the Police. As a result, interim 
transitional financial arrangements should be established following a resource 
redistribution review. 
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As it stands the Bill has significant specific financial implications for councils. 
Section 14 ‘Community Payback Orders’ and Section 17 ‘Protection against 
Short Periods of Imprisonment or Detention’ are the areas with greatest 
implications for councils. These arise from the need to increase average 
unpaid work hours per offender per week by a factor of almost 100%. In 
addition, the need to make new Community Payback Orders available for a 
significant number of persons currently the subject of short sentences of 
imprisonment. As such, the proposed legislation on changes to sentencing 
has the potential to impose a significant impact on criminal justice social work 
resources. Examples of new costs include reports for Review Courts, 
community sentencing also prison sentences and release arrangements. The 
Financial Memorandum, issued along with the Explanatory Notes, indicates 
that the majority of additional costs incurred by local authorities will be met 
through existing Section 27A funding. However, the estimated costs of core 
services appear to be based on 2007/08 costs and do not take account of the 
cost of living resources. 
 
Potentially the resources needed to support ‘progress courts’ are 
considerable. As such, the effective targeting of this provision will be critical to 
ensure best use of staff time and court time. Similarly where a court considers 
a Community Payback Order appropriate for an offender under the age of 18 
years, the supervision requirement will become mandatory. This age group 
often have difficulty engaging with services and non compliance can be 
higher. Therefore, sufficient and age appropriate resources alongside access 
to universal services will be critical to break the ‘cycle of offending’ that results 
in a disproportionate number of young people being remanded or sentenced 
to imprisonment. This will have implications for local authority social work 
services including Children’s Services and Criminal Justice Services. 
 
The financial implications of implementing revisions to the Custodial Sentence 
and Weapons Act (S18) are significant and will require a considerable 
increase in staff resources. Should the Bill confirm the introduction of post 
release statutory supervision on all sentences of 12 months or more we would 
urge a gradual introduction, initially targeted at offenders assessed as 
presenting a high risk of harm and those sentenced to imprisonment in excess 
of 2 years. 
 
Further, any resource implications relating to the implementation of the 
provisions of the Bill relating to the licensing should be fully taken on board to 
ensure the effective implementation of the aims of the Bill. 
 
Mike Callaghan 
Community Resourcing 
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