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JUSTICE COMMITTEE 
 

AGENDA 
 

15th Meeting, 2009 (Session 3) 
 

Tuesday 19 May 2009 
 
The Committee will meet at 10.00 am in Alloa Town Hall. 
 
1. Subordinate legislation: The Committee will take evidence on the draft Crime 

(International Co-operation) Act 2003 (Designation of Participating Countries) 
(Scotland) (No. 2) Order 2009 (SSI 2009/draft) from— 

 
Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Gerard Bonnar, Head of Law Reform and General Branch, Criminal 
Procedure Division, and Stephen Crilly, Principal Legal Officer, Scottish 
Government Legal Directorate, Scottish Government. 
 

2. Subordinate legislation: Kenny MacAskill MSP (Cabinet Secretary for Justice) 
to move S3M-4035— That the Justice Committee recommends that the draft 
Crime (International Co-operation) Act 2003 (Designation of Participating 
Countries) (Scotland) (No. 2) Order 2009 (SSI 2009/draft) be approved. 

 
3. Subordinate legislation: The Committee will take evidence on the draft 

Scottish Public Services Ombudsman Act 2002 (Amendment) Order 2009 
(SSI 2009/draft) from— 

 
Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Felicity Cullen, Policy Adviser, Courts and Administrative Justice, and Ben 
Haynes, Policy Adviser, Courts and Administrative Justice, Scottish 
Government. 
 

4. Subordinate legislation: Kenny MacAskill MSP (Cabinet Secretary for Justice) 
to move S3M-3962— That the Justice Committee recommends that the draft 
Scottish Public Services Ombudsman Act 2002 (Amendment) Order 2009 
(SSI 2009/draft) be approved. 
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5. Criminal Justice and Licensing (Scotland) Bill: The Committee will take 
evidence on the Bill at Stage 1 from— 

 
The Right Hon Henry McLeish, Chair, Scottish Prisons Commission; 
 

and then from— 
 

Councillor Margaret Kennedy, Convener, and Anne Pinkman, Chief 
Officer, Fife and Forth Valley Community Justice Authority; 
 
Jim Hunter, Chief Officer, North Strathclyde Community Justice Authority; 
 
Tony McNulty, Chief Officer, Lanarkshire Community Justice Authority; 
 
Raymund McQuillan, Vice Convener, Criminal Justice Standing 
Committee, and Yvonne Robson, Professional Development Manager, 
Association of Directors of Social Work; 
 

and then (not before 2.00 pm)— 
 

An open evidence session on the Bill; 
 

and then from— 
 

Professor Fergus McNeill, Professor of Criminology and Social Work, 
University of Glasgow, John Scott, Chairman of the Howard League for 
Penal Reform in Scotland, and Professor Alec Spencer, Honorary 
Professor, University of Stirling, Scottish Consortium on Crime and 
Criminal Justice. 
 

6. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 
will consider whether to accept into evidence a further written submission 
received in response to the call for evidence. 

 
7. Criminal Justice and Licensing (Scotland) Bill (in private): The Committee 

will consider the main themes arising from the evidence session. 
 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda items 1 and 2  

SSI 2009/draft cover note 
 

J/S3/09/15/1 

The Crime (International Co-operation) Act 2003 
(Designation of Participating Countries) (Scotland) (No. 2) 
Order 2009 (SSI 2009/draft) 
 

  

Agenda items 3 and 4  

SSI 2009/draft cover note 
 

J/S3/09/15/2 

The Scottish Public Services Ombudsman Act 2002 
(Amendment) Order 2009 (SSI 2009/draft) 
 

  

Agenda item 5  

Scotland's Choice - report of the Scottish Prisons 
Commission 
 

  

Written submission - Community Justice Authorities 
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Written submission - Association of Directors of Social Work 
 

J/S3/09/15/4 

Written submission - Scottish Consortium on Crime and 
Criminal Justice 
 

J/S3/09/15/5 

Paper from SPICe (private paper) 
 

J/S3/09/15/6 (P) 

SPICe briefing on the Scottish Prisons Commission 
 

J/S3/09/15/7 

Criminal Justice and Licensing (Scotland) Bill: Short 
Custodial Sentences 
 

  

Criminal Justice and Licensing (Scotland) Bill: Community 
Penalties in Scotland 
 

  

Criminal Justice and Licensing (Scotland) Bill: Scottish 
Sentencing Council 
 

  

Agenda item 6  

Written evidence (private paper in hard copy only) 
 

J/S3/09/15/8 (P) 

Paper for information  

Correspondence from the Accountant in Bankruptcy on SSIs 
2009/98 and 2009/133 
 

J/S3/09/15/9 
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JUSTICE COMMITTEE 

 
15th Meeting, 2009 (Session 3), Tuesday 19 May 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Crime (International Co-operation) Act 2003 (Designation of 
Participating Countries) (Scotland) (No. 2) Order 2009 
(SSI 2009/draft) 

Type of Instrument: 
 

Affirmative 

Date circulated to members: 
 

14 May 2009 

Cabinet Secretary to attend 
Justice Committee meeting: 

Yes 

  
SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: The purpose of this instrument is to designate 
Iceland, Norway, and Switzerland as 
“participating countries” for the purposes of 
specified provisions of the Crime (International 
Co-operation) Act 2003 (the “2003 Act”). The 
designation of those countries as “participating 
countries” means that Scotland can seek and 
provide certain forms of mutual legal 
assistance, set out in Part 1 of the 2003 Act, in 
relation to those countries. 
 

 
Affirmative instrument – procedure 
 
1. The Justice Committee has been designated lead committee and is required to 
report to the Parliament by 2 June 2009.  
 
2. The draft Order was laid on 24 April 2009. Under Rule 10.6.1(b), the Order is 
subject to affirmative resolution before it can be made. It is for the Justice Committee 
to recommend to the Parliament whether the Order should be approved. The 
Cabinet Secretary for Justice has, by motion S3M-4035 (set out in the agenda), 
proposed that the Committee recommends the approval of the Order. The Cabinet 
Secretary for Justice will attend in order to speak to and move the motion. The 
debate may last for up to 90 minutes.  
 
3. At the end of the debate, the Committee must decide whether or not to agree to 
the motion, and then report to the Parliament accordingly. Such a report need only 
be a short statement of the Committee’s recommendation. 
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JUSTICE COMMITTEE 

 
15th Meeting, 2009 (Session 3), Tuesday 19 May 2009 

 
SSI cover note 

 
SSI title and 
number: 
 

The Scottish Public Services Ombudsman Act 2002 (Amendment) 
Order 2009 (SSI 2009/draft) 

Type of Instrument: 
 

Affirmative 

Date circulated to members: 
 

14 May 2009 

Cabinet Secretary to attend 
Justice Committee meeting: 

Yes 

  
SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: The purpose of this instrument is to remove 
the Criminal Injuries Compensation Appeals 
Panel from the list of specified persons liable 
to investigation by the Scottish Public Services 
Ombudsman in terms of the Scottish Public 
Services Ombudsman Act 2002. 
 

 
Affirmative instrument – procedure 
 
1. The Justice Committee has been designated lead committee and is required to 
report to the Parliament by 30 May 2009.  
 
2. The draft Order was laid on 21 April 2009. Under Rule 10.6.1(b), the Order is 
subject to affirmative resolution before it can be made. It is for the Justice Committee 
to recommend to the Parliament whether the Order should be approved. The 
Cabinet Secretary for Justice has, by motion S3M-3962 (set out in the agenda), 
proposed that the Committee recommends the approval of the Order. The Cabinet 
Secretary for Justice will attend in order to speak to and move the motion. The 
debate may last for up to 90 minutes.  
 
3. At the end of the debate, the Committee must decide whether or not to agree to 
the motion, and then report to the Parliament accordingly. Such a report need only 
be a short statement of the Committee’s recommendation. 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Community Justice Authorities 
 
Community Justice Authorities 
 
The then Scottish Executive established 8 Community Justice Authorities (CJAs) 
in Scotland in April 2007 under the Management of Offenders etc. Scotland Act 
(2005). The role of the CJAs is to provide locally a co-ordinated approach to the 
planning, monitoring and reporting on the delivery of offender services. Their aim 
is to reduce re-offending, improve the management of offenders and create safer 
communities by delivering the National Strategy for the Management of 
Offenders in their local area. CJAs are statutory bodies consisting of members 
who are councillors nominated from the constituent local authorities within the 
CJA area. CJAs have a wide range of statutory and other partners including local 
authorities, the Scottish Prison Service, Police, NHS and voluntary sector 
agencies.  
 
Introduction 
 
CJAs welcome the opportunity to provide views on the general principles of the 
Criminal Justice and Licensing (Scotland) Bill. Our response contains comments 
on the aspects of the Bill which are relevant to the CJAs: 
 

i. Section 3 – The Scottish Sentencing Council 
ii. Section 14 – Community Payback Orders 
iii. Section 17 – Presumptions Against Short Periods of Imprisonment or 

Detention 
iv. Section 18 – Amendments of Custodial Sentences and Weapons (Scotland) 

Act 2007 
v. Section 73 – Sexual Offences Prevention Orders 

 
Section 3 – The Scottish Sentencing Council 
 
CJAs have previously provided feedback to the consultation on “Sentencing 
Guidelines and a Scottish Sentencing Council” and welcome the establishment of 
a body for the purposes of promoting consistency, improving transparency and 
public understanding about sentencing in Scotland. 
 
Section 14 – Community Payback Orders 
 
CJAs broadly welcome the introduction of Community Payback Orders (CPOs), 
in particular, the focus on visibility, immediacy and speed and the general 
principle that allows the tailoring of the sentence to the needs and risks of 
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individual offenders to tackle re-offending. The CJAs further welcome the clarity 
around support and compliance set out in the Bill. 
 
We do note that while the CPO is designed to replace most existing community 
sentences, this does not include the DTTO and RLO which remain in place. We 
believe there may be potential for confusion particularly between the DTTO and 
CPO with requirement of drug treatment.  
 
227B – Community Payback Order: further Provision 
 
The CJAs consider the Bill to be unclear with regard to the information to be 
provided to the author of the required Social Enquiry Report where a court is 
considering imposing a CPO with an unpaid work requirement. The CJAs 
suggest that the Sheriff or Justice of the Peace should give clear direction on 
whether the court is considering a level 1 or level 2 order when referring the 
matter for a Social Enquiry Report. 
 
227C – Community Payback Orders: responsible officer 
 
CJAs welcome the clarity in the Bill around accountability and the distinction 
between the responsibilities of the Chief Social Work Officer and nominated 
responsible officer with the specific duty to promote compliance. 
 
227K – Allocation of Hours Between Unpaid Work and Other Activity 
 
CJAs welcome the introduction of the ability to combine unpaid work with tackling 
criminogenic need. The 30% non work activity will allow for preparation for 
employability for example. Careful consideration will need to be given to the 
combination of requirements placed on a CPO to ensure that they meet 
individual needs. 
 
227P – Programme Requirement 
 
CJAs welcome the requirement for offenders to participate in specified 
programmes aimed at addressing offending behavioural needs. However, the Bill 
does not make reference to the availability or prioritisation of programmes. This 
concern is extended to sections 227R – Mental Health Treatment Requirement, 
227U – Drug Treatment Requirement and 227V – Alcohol Treatment 
Requirement. Suitable programmes to meet individual offender needs would 
need to be available to meet the requirements of the CPO. 
 
227W – Periodic Review of Community Payback Orders 
 
CJAs welcome the inclusion of reviews within the legislation but think further 
guidance on the purpose and practice for reviews should be issued following 
consultation with stakeholders. This should ensure consistency in the operation 
of reviews. We look forward to further discussion to clarify: 
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• the purpose of the review; and 
• an expectation of frequency in relation to reviews. 

 
227ZD – Restricted Movement Requirement 
 
CJAs welcome the opportunity for the Bill to impact on offending behaviour by 
sanctions that fall short of imprisonment. 
227ZJ – Local Authorities: annual consultations about unpaid work 
 
CJAs welcome the requirement to consult prescribed persons on the nature of 
unpaid work and other activities and welcome further involvement in the 
mechanisms to achieve this. We would support the specific inclusion of victims in 
this consultation as well as the wider community and stakeholders.  
 
Section 17 – Presumptions Against Short Periods of Imprisonment or 
Detention 
 
CJAs are disappointed that the Scottish Government did not take account of the 
Scottish Prisons Commission’s recommendations in full i.e. the abolition of short 
sentences and hold the view that the text within section 17 needs to be 
strengthened in order to endorse the title. For example at 17(2)(4A) the CJA view 
is that the text should read ‘the court may not pass a sentence of imprisonment 
for a term not exceeding 6 months’. The text as it stands within the Bill is at odds 
with the text within the accompanying policy memorandum which states at Page 
12, section 17, point 69: 
 
“We want to make it clear that sentencers should not impose a custodial 
sentence of 6 months or less, unless the particular circumstances of the case 
lead them to believe that no other option would be appropriate. We are also 
legislating to provide that the sentencer must explain in court the circumstances 
which made them conclude that only a custodial sentence could be imposed.” 
 
CJAs are also concerned that Section 17 of the Bill may have results that have 
not been foreseen and need further clarification, for example, the section has the 
potential to result in a significant rise in the number of Social Enquiry Reports 
requested or an increase in up-tariffing. 
 
Section 18 – Amendments of Custodial Sentences and Weapons (Scotland) 
Act 2007 
 
CJAs broadly support and welcome the Amendments of Custodial Sentences 
and Weapons (Scotland) Act, particularly, as it extends the ability to support 
people in the community. However, the CJAs hold the view that there needs to 
be clarity within the Bill on ‘prescribed periods’. 
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Section 73 – Sexual Offences Prevention Orders 
 
111A – SOPO and Interim SOPO Requirements: Scotland 
 
CJAs welcome the move away from simply prohibiting the defendant from doing 
anything described in the order to requiring the defendant to do anything 
described in the order and believe that this will strengthen our ability to positively 
influence offender behaviour. 
 
Additional Comments – Victims Issues 
 
In addition to the comments noted above on specific areas of the Bill, the CJAs 
believe that there was a missed opportunity to recognise victim issues within the 
Bill. We are aware that the accredited programmes and many other programmes 
address the understanding of victim issues but suggest that this could be a 
standard requirement of a CPO.  
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Association of Directors of Social Work 
 
The Criminal Justice and Licensing (Scotland) Bill, (the Bill) reflects proposals 
highlighted in several documents published in 2007 - 2008 including; 
‘Reforming and Revitalising’, the Review of Community Sentences, 
‘Scotland’s Choice’ the Report of the Independent Prison Commission and the 
Scottish Government response ‘Fast, Fair and Flexible Justice’.  
 
ADSW supported the principles underpinning all of the above Reports, as well 
as, highlighting the potential implications of implementation. 
 
ADSW supports the criminal law, court procedures and licensing implications 
outlined in the Bill, whilst recognising the demands and resource impact on 
Local Authority and other Services providers.    
 
The Bill is structured into 9 Parts; ADSW will focus comment on those 
sections relevant to LA social work services. 
 
Part 1 - Sentencing. 
 
S 3 - 13 - Scottish Sentencing Council  
 
ADSW supports the principle of a judicially led Scottish Sentencing Council 
(SSC). To improve public confidence in the Criminal Justice System it will be 
imperative that the SSC has the authority to address inconsistent application 
of the guidance thereby ensuring a more consistent and transparent approach 
in the disposal of justice. 
 
S14 - Community Payback Order (CPO) 
  
The CPO will provide a single sentence to replace the existing range of 
community sentences - Probation, Community Service and Supervised 
Attendance Orders.   
  
The new order will enable the courts to impose one or more of seven 
requirements including unpaid work with activities, and supervision alongside 
a range of treatment or specific interventions.   In addition, the court will be 
able to impose a compensation order. 
 
The intention is that once a CPO is made the Order will begin immediately.  
The unpaid work and other activity requirements will commence within 7 days 
and be completed within 6 months.  Local Authorities will be required to 
consult with communities on an annual basis to determine the nature and type 
of unpaid work that will be undertaken and of benefit to the community.   
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ADSW recognises it is important for the court and public to have confidence in 
the range of community sentences.  The Association is working with Local 
Authorities and Scottish Government to improve current arrangements.  
 
ADSW supports the introduction of progress courts, but considers the 
resource should be targeted rather than universally applied to all offenders. 
 
The Association supports the use of the supervision requirement for those 
under 18 years sentenced by adult criminal courts for offences that justify the 
imposition of a CPO.  ADSW considers it essential that the interventions 
reflect the age and maturity of such offenders along with the risk of 
reoffending. 
 
ADSW supports the use of a CPO as an alternative to expensive and 
ineffective short sentences of imprisonment. The profiles of offenders who 
receive such sentences are well recorded.  It must be acknowledged however 
that this will place increased demands on a range of specialist and 
mainstream services including LA social work, housing and education 
services; Health; Jobcentre Plus and others. In order to ensure Services have 
sufficient capacity to take on this additional work, a review of existing 
structures and resources will be required as well as the provision of additional 
resources.  The intended reduction in the prison population will be a gradual 
process, therefore a transfer of resources from SPS to community services is 
not realistic in the foreseeable future 
 
ADSW unreservedly supports the presumption against short periods of 
imprisonment or detention.  Currently LACJSWS supervise post sentence 
statutory licenses for all offenders sentenced to imprisonment of 4 years or 
more and other specific shorter sentences, e.g. Supervised Release Orders, 
Extended Sentences and Short Term Sex Offender Licenses.  
 
‘Scotland’s Choice’ Report proposed that statutory supervision on License be 
imposed on sentences of 2 years or more.  This Bill proposes the introduction 
of short custody and community licenses for those sentenced to 12 months or 
less and custody and community licenses for those sentenced to more than 
12 months.  The implications of introducing the new custody and community 
licences and extending formal supervision to all prisoners sentenced to more 
than 12 months will have massive implications for LACJSWS.  It is also 
anticipated that breach of such licences would be considerable thereby 
placing additional demands on the resources of the police, courts, SPS and 
the Parole Board. 
 
ADSW supports the revision to Extended Sentences for sexual offenders and 
offences aggravated by racial or religious prejudice. 
 
Implications of Part 1 for the LA 
 
Criminal Justice Social Work Statistics produced by Scottish Government 
have shown an annual increase in the use of community sentences.  The 
latest figures 2007-08 show both Community Service and Probation Orders 
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increased by 4.5% and 4% respectively.   9255 Community Service and 
Probation Orders with unpaid work conditions amounting to 1,331,365 hours 
were imposed whilst during the same period the successful completions of 
Orders increased.  
 
A recent audit of community service highlighted variations in the 
commencement and completion of orders.  LACJSWS confirm significant 
increases in the number of orders, offenders in employment or training 
restricting availability for unpaid work and staffing issues including medical 
absences, vacancies and recruitment difficulties.  The consequences of 
‘Single Status’ for several areas cannot be underestimated. 
 
The additional £2m made available to meet increased Community Service 
numbers and expectations is welcomed.  The anticipated increase in numbers 
is uncertain.  To ensure LA’s have the infrastructure to support increased 
capacity to deliver appropriate services, ADSW will support a resource 
scoping exercise to ascertain accurate unit costs for Community Service and 
other community sentences, where expectations and interventions may have 
exceeded allocated resources, (Sexual Offenders / MAPPA, accredited 
programme interventions and risk assessment processes). 
 
Potentially the resources needed to support ‘progress courts’ are 
considerable.  Effective targeting of this provision will be critical to ensure best 
use of staff and court time. 
 
Similarly where a court considers a CPO appropriate for an offender under the 
age of 18 years, the supervision requirement will become mandatory.  This 
age group often have difficulty engaging with services and non compliance 
can be higher.  Sufficient and age appropriate resources alongside access to 
universal services will be critical, to break the ‘cycle of offending’ that results 
in a disproportionate numbers of young people being remanded or sentenced 
to imprisonment.  This will have implications for LA social work services 
including Children’s Services and Criminal Justice. 
 
The financial implications of implementing revisions to the Custodial Sentence 
and Weapons Act (S18) are significant and will require a considerable 
increase in staff resources.  Should the Bill confirm the introduction of post 
release statutory supervision on all sentences of 12 months or more ADSW 
would urge a gradual introduction, initially targeted at offenders assessed as 
presenting a high risk of harm and those sentenced to imprisonment in excess 
of 2 years. 
 
Part 2 Criminal Law 
 
ADSW supports the proposals outlined in the Serious and Organised Crime 
sections, (25 - 28) whilst recognising that the statutory supervision of such 
offenders on licence may place further demands on LACJSWS. 
 
Amendments proposed in Sections 33 - 34 the Protection of Children and 
Prevention of Sexual Offences (Scotland) Act 2005 are supported.  Such 
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amendments could result in more offenders being placed under the statutory 
supervision of LACJSWS whilst  S33 - 34 could result in further demands on 
the MAPPA process and have implications for the LA, police and SPS 
 
Amendments in S35 are supported. 
 
Implications of Part 2 for the LA 
 
The amendments proposed may increase the demands on LA services 
especially those of Social Work. 
 
Part 3  
 
ADSW welcomes and fully supports the increase in the age of criminal 
responsibility to 12 years of age. 
 
S59 Retention of forensic samples from children charged with serious violent 
and sexual offences is supported in principle with the caveat that the criteria 
are specific and restricted to serious sexual or violent offences only. 
 
Part 4  
 
Implications of Part 1 for the LA 
 
S 63 Spouse or civil partners as compellable witnesses is supported 
especially in cases involved child abuse or violence. 
 
ADSW endorses the amendments in S64 - 67 intended to reduce the trauma 
or distress of giving evidence to witness especially child witnesses. 
 
Part 5 
 
ADSW supports the amendments made in S72 - 75 and is mindful that those 
referring to sexual offenders (S73 - 75) may place further demands on LA 
within MAPPA arrangements. 
 
S84 Compensation Orders can be an addition requirement of a CPO.  This 
will place additional responsibilities on the LACJSWS to encourage payment 
of the compensation or instigate enforcement and breach proceeding such the 
compensation not be paid. 
 
 
Sandy Riddell 
Convenor, Criminal Justice Standing Committee 
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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Consortium on Crime and Criminal 
Justice 

 
The Consortium is a body which brings together leading voluntary sector 
organisations in Scotland concerned with crime and criminal justice and also 
leading academics and individuals working in the field. It organises conferences 
and seminars and publishes research and discussion papers. The Convenor of 
the Consortium is Baroness Vivien Stern. 
 
The Consortium is not commenting on all the provisions of the Bill but only on 
those provisions, mainly in Part 1, which are closely related to its interests. 
 
Part 1 
 
Section 1: Purposes and principles of sentencing 
 
The purposes of sentencing set out in Section 1 are those generally used in 
discussing sentencing. However, they raise almost as many questions as they 
answer. For instance, what happens when there is conflict between purposes? 
For example, rehabilitation of an individual might suggest one sentence, 
protection of the public another. What is the priority or precedence between the 
purposes when they are in conflict? There may, unintentionally, be a suggestion 
that the list is in some sense in order of priority. It would, therefore, be helpful if it 
were clearly stated that the order was in no sense to be seen as a hierarchy. It is 
also questionable what the purpose of punishment is if it serves none of the other 
four objectives in the list. For this reason, it could be dropped as a purpose. It is 
also suggested that a principle of ‘parsimony’ should be considered, that is, any 
sentence should be the least oppressive and intrusive consistent with the other 
aims of sentencing. 
 
Section 3: The Scottish Sentencing Council 
 
The Consortium does not have an agreed position on the merits of a Sentencing 
Council. The arguments are as follows. 
 
Sentencing guidelines transfer some of the power over sentencing away from an 
independent judiciary and into the hands of state prosecutors and politicians. 
Unless proper checks and balances are introduced, it is possible for politicians to 
make very significant adjustments to the severity levels of sentences through the 
guidelines and this could have a great impact on the prison population.   Critics of 
guidelines believe that retaining judicial control over sentencing provides a vitally 
necessary independence from greater political intervention in sentencing. 
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Prison populations have risen in most US states which have developed 
sentencing guidelines. However, one authoritative review of the research argues 
that guidelines may in fact have worked to slow down the rise in the rate of 
imprisonment in many of these state jurisdictions, particularly in comparison with 
the rates of imprisonment in jurisdictions without guidelines.  A comprehensive 
system of guidelines does allow prison populations to be predicted more 
accurately and thus allows populations to be more effectively manipulated by 
politicians and policy makers. This could in theory be either upwards or 
downwards. However, in the current climate the establishment of a 
comprehensive system of guidelines runs the risk of the prison population being 
increased. 
 
Critics of guidelines argue that they reduce judicial discretion and therefore carry 
the risk of unjust sentences being imposed in individual cases. Judges may feel 
obliged to pass a sentence which they feel is unjust because their desired 
sentence falls outside the guideline range. Critics also argue that guidelines are 
insufficiently sophisticated to take account of the wide range of factors which are 
relevant for sentencing, although most guideline systems make provision for 
departures. 
 
It can be argued that it is legitimate for governments to set a sentencing policy 
designed to make the most effective use of scarce criminal justice resources. It 
may be preferable for government to seek to achieve this through a Sentencing 
Council which brings together judges and others with relevant knowledge and 
expertise, provided the body is sheltered from short term political pressures and 
has the time and resources to deal with the considerable complexities of 
sentencing. 
 
All Western jurisdictions have seen a steep rise in rates of imprisonment over the 
last twenty years. In most of these jurisdictions, judges have retained a 
considerable control over sentencing levels.  Thus, judges are at least partly 
responsible for the rise in prison populations. Even if they wanted to reverse this 
trend, there is currently in Scotland, no institutional capacity for judges to act 
together to achieve a change. There is therefore a lack of public accountability 
for the size of the prison population. Questions about the proper aims, levels and 
modes of criminal punishment (as distinct from questions about the proper 
sentence in individual cases) are not legal questions on which judges can claim 
sole authority: they are political questions that should arguably be decided by 
appropriate public debate of the kind that a Sentencing Council could make 
possible. 
 
Sentencing has to balance two contradictory objectives: the desire to take into 
account the facts and circumstances of each individual case and the desire to 
ensure that similar cases receive a similar sentence. The current system of 
individualised sentencing does not provide specific provision for consistency in 
sentencing (although the ability to appeal against sentence and for the Appeal 
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Court to issue guideline judgements does make some provision for this). A 
comprehensive system of guidelines, with provision for judicial departure from 
the guidelines so long as appropriate justification is given, could provide a better 
and more defensible balance between individualised sentencing and 
consistency. 
 
The case for and likely effects of a Sentencing Council are far from clear. It is 
noted that it is estimated that a sentencing council would cost £1 million a year. 
Given the doubts, this does not seem the right time to introduce a Sentencing 
Council. Given the pressures on the criminal justice budget, the sum required for 
the establishment of a Sentencing Council could be spent more effectively in 
other ways. 
 
If the Government does proceed to establish a Scottish Sentencing Council and 
sentencing guidelines, the Consortium would make the following 
recommendations: 

• The Council should be funded to develop a comprehensive set of 
inaugural guidelines. 

• The guidelines should be mandatory but judges should be able to depart 
from the guideline sentence and should be required to provide an 
explanation for their departure. 

• The Council needs to have members with the skills, knowledge and 
experience to develop a comprehensive set of guidelines. Legal 
qualifications and experience do not necessarily provide the full range of 
necessary skills. Non- legally qualified people would bring an essential 
perspective and additional relevant skills. 

• The Council should be independent and should not be used as a political 
instrument to react to short term political problems 

• There should be regular monitoring of the Council’s effect, effectiveness 
and level of compliance with its guidelines 

 
Section 14: Community payback orders 
 
The Consortium welcomes this implementation of recommendations by the 
Prisons Commission with their emphasis on flexibility, reparation and “problem 
solving” sentencing. It is also welcomed as an effective approach to reducing 
imprisonment. For this advance to work well, it will need to be properly 
resourced. In terms of penal effectiveness, resources spent in this area will have 
much greater beneficial impact in terms of the stated purposes of sentencing 
than increasing the prison population through the implementation of the Custodial 
Sentences and Weapons (Scotland) Act 2007. This is discussed more fully 
below. 
 
For this reform to work well, it will need to be fully explained to the public and 
appropriate publicity given to the payback work carried out. This should not be 
done by identifying reparation work and those doing it while it is being carried 
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out. Publicity should follow completion of the work, publicising through the press 
and signs at the site where appropriate, what benefit the community has got 
through the payback activity. This would build up public support for the sentence. 
It is recommended that there should be a requirement on the Criminal Justice 
Authority (CJA) to explain to the public locally the nature of the new sentence 
and to report regularly on tasks carried out, publicising the benefits to the 
community. There are already examples of CJAs doing this but it needs to be a 
continuous process and aimed particularly at the local press where the related 
offences are already fully reported. 
 
It is important that there should not be a philosophy of “only one shot” at a 
community payback order. It should be seen as the proper sentence for use 
whenever it is proportionate and appropriate for an offence regardless of whether 
and how often it has been used before on an individual. 
 
The voluntary sector has an important part to play in the provision of reparative 
work as part of payback orders in view of their experience in this field 
 
Section 16: Short sentences 
 
The Consortium supports the objective of reducing the number of short 
sentences which clog up the prisons and which allow little scope for work on 
changing behaviour. It has a concern about the unintended consequences which 
may result from the proposals in the Bill. Sentencers may make use of the 
provision to continue to  impose short sentences by developing a set of reasons 
which would satisfy the statutory requirements. A precedent is the provision 
which required community service only to be used as an alternative to prison. 
However, in practice it became an alternative to fining to a much larger extent. 
Another unintended consequence might be the greater use of sentences of just 
over 6 months with a consequent increase in the prison population. A key to 
managing the reduction of short sentences is consultation with sentencers on the 
introduction of community payback orders and their proper resourcing. This is to 
deal with the constant complaint that community sentences are not available 
sufficiently quickly or adequately resourced. In this process Community Justice 
Authorities will have a key role and need to be properly resourced for this 
purpose. 
 
The only assured way to achieve a reduction in short sentences is to cap the 
number of places available for sentences under, say, 6 months. When the cap 
was reached those sentenced to below 6 months would be put on a waiting list 
and their sentence suspended until a place was available. If the sentence was 
completed before a place was available, they would not need to serve the 
sentence. This too could have unintended side effects. 
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Section 18: Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007 
 
This is the provision of the Bill which most concerns the Consortium and it would 
recommend that Section 18 of the Bill be dropped entirely and the relevant 
sections of the 2007 Act be repealed. The objectives of clarity of sentencing and 
better supervision can be better achieved in other ways and without incurring the 
huge expense estimated through these proposals and the consequent large 
expansion in the prison population. 
 
During the passage of the Custodial Weapons and Weapons (Scotland) Bill the 
Consortium submitted representations on the proposals for release and 
supervision of prisoners. The Consortium pointed out the impracticality, high cost 
and ineffectiveness of the proposals. Many other organisations did the same. 
However, since the Bill was going through Parliament just before an Election, no 
party opposed the proposals and they became law. They have not been 
implemented so far. 
 
In its report, the Prisons Commission expressed their concerns about the 2007 
Act, strongly echoing many of the points previously made by the Consortium and 
other organisations. The Commission recommended that if the 2007 Act was to 
be implemented, its implementation should only take place following the 
implementation of the Commission’s other recommendations and the 
achievement of a reduction in the short sentence prison population.  Clearly that 
point has not yet been reached and may not be for a few years. The Commission 
opposed its application to sentences below two years. 
 
What is now proposed is an order making power which would allow the original 
provisions of the 2007 Act to be introduced, not at the 15 day sentence point, but 
at some other unspecified point, such as the one year sentence or some other 
sentence length. Although assured during the passage of the 2007 Act that the 
proposals which applied from the 15 day sentence point were workable, it has 
now clearly (but not explicitly) been accepted that the original proposals were 
unworkable. However, the order making power is open ended and there are no 
undertakings about the point at which the 2007 Act provisions would be 
implemented nor any way of knowing if they would be implemented initially at 
one level e.g. the one year sentence, and then at a future date be reduced to a 
sentence length below that. 
 
The objections to the 2007 Act thus remain in relation to the provisions in the 
current Bill with the added objection of uncertainty. 
 
The objections are: 
 

• Practicality – prison governors would have to carry out risk assessments 
on a large (but so far unspecified) number of prisoners who at the moment 
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have no such assessment. This extra task would distract from other work 
with prisoners. If the governors played safe (the usual course when 
considering risk), and refused release at the half way point in many cases, 
the cases would have to be considered by the Parole Board. This would 
involve a large increase in work by the Board which is already under 
considerable pressure dealing with more dangerous prisoners. The 
shorter the sentence, the less time to carry out the risk assessment in any 
meaningful way.  The Parole Board would without significant extra 
resources find it difficult to carry out the proposed procedures within the 
time limits of short sentences leading to the risk of delays and injustice. 

• Negligible effect on public safety- the difference between letting 
someone out on licence at the half way point or the three quarters point of 
a one year sentence is 3 months which is negligible in terms of public 
protection. At two years the difference is 6 months, again not very 
significant in terms of public protection. Yet the effect, in aggregate, on the 
prison population is very significant. 

• Cost- the financial memorandum estimates the annual cost of full 
implementation of the combined sentence applied at the 1 year point as 
£45.75m. The figure for applying the combined sentence at 2 years is 
£32.73m. These are very substantial sums and by far the largest part 
(82%) is additional prison costs, reflecting a rise in the prison population to 
9,600.  This money could be used on community payback, youth clubs, 
more police, community courts, drug and alcohol programmes to much 
greater effect. It is interesting to note that a community court proposed for 
Glasgow – a valuable development -  has been cancelled on cost grounds 
although it would cost a fraction of the cost of implementing the 2007 Act.  

• Lack of evidence on effectiveness – there is no evidence that this 
increase in the prison population will increase public safety when 
compared with spending the same very substantial sum on developing 
programmes and penalties in the community. The Bill proposes the 
development of payback orders. If instead of spending extra resources on 
more imprisonment (to implement the 2007 Act), the money went on 
community payback (as provided for in the current Bill) the overall benefit 
would be much greater. The Scottish prison population is already almost 
the highest in Western Europe. The change would almost certainly make 
Scotland the Western European country which imprisoned the highest 
proportion of its citizens. To increase Scotland’s already high prison 
population in pursuit of an impracticable policy is poor value. 

 
The Commission accepts that there is still an issue of public understanding of 
sentences. This should be taken seriously by explaining the nature of current 
sentences which are already “community sentences” although not called that. 
Sentences are already served in part in the prison, in part in the community with 
the risk of recall (although not a significant risk under 4 years). The community 
sentence of the 2007 Act does not abolish automatic release. Better explanation 
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to the public and better supervision and support of all prisoners on release within 
the present framework would be much more likely to be effective. 
 
Part 2 
 
Section 25: Involvement in serious organised crime 
 
Section 25 is headed ‘involvement in serious organised crime’ but the definition 
of the offences requires only an agreement to become involved. There is 
therefore a mismatch between label and offence, and an offence whose over-
broad definition revives all the familiar worries about the law of conspiracy. At 
least some overt conduct towards becoming involved should be required.  
 
Part 3 
 
Prosecution of children 
 
The Consortium supports the proposal reflected in Section 38 that no child under 
12 can be prosecuted but further suggests that the discretion allowed to the 
Procurator Fiscal to prosecute children under 14 should be withdrawn. It is 
assumed that a child can still require a referral to a Children’s Hearing on offence 
grounds which is denied to be proved according to the criminal standard of proof. 
However, it is noted that this change falls short of actually changing the age of 
criminal responsibility and the Consortium would press for the age of criminal 
responsibility to be increased to 12. 
 
Part 9 
 
Alcohol licensing 
 
The Consortium does not comment in detail on the licensing proposals other than 
to strongly support measures to tackle the misuse of alcohol which lies behind so 
much of crime. The Consortium would hope that the protection of the public from 
alcohol-related crime would be give its proper weight against the commercial 
interests of the drinks industry. Robust measures to tackle alcohol misuse will be 
much more effective in protecting the public than a continuing increase in the 
prison population. Indeed, less alcohol misuse will reduce the need for prison. 
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Justice Committee 

 
The Scottish Prisons Commission 

 
This briefing has been prepared to assist the Justice Committee in its scrutiny of the 
Criminal Justice and Licensing (Scotland) Bill. It provides information relating to the 
work of the Scottish Prisons Commission. 
 
The independent Scottish Prisons Commission (chaired by the former First Minister 
Henry McLeish) was convened by the current Scottish Government in 2007.  It was 
tasked with considering various issues relating to imprisonment and the use of 
custodial sentences.  The Commission’s report was published in 2008 – Scotland’s 
Choice: Report of the Scottish Prisons Commission, July 2008. 
 
The Commission examined the issue of increasing prisoner numbers in Scotland. In 
doing so, it emphasised the following points:  
 

• Scotland imprisons more of its people than many other places in Europe 

• The prison population has increased in every year of this century and is 
projected to reach 8,700 inmates by 2016 

• Increased use of prisons is the result of using it for those who are troubled 
rather than troubling 

• Prisons draw their inmates from the least well-off communities 

• High prison populations do not reduce crime; they are more likely to create 
pressures that increase re-offending than to reduce it 

 
The Commission, went on to state that the increase in Scotland’s prison population 
is being largely driven by: 

• the increased incarceration of women 

• those offenders on remand 

• those serving short sentences; and  

• prisoners who are recalled for violating the terms of their parole licence.  
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The Commission pointed out that between 1997/98 and 2006/07, the number of 
women in prison increased by 90%; remand prisoners by nearly 70%; and the 
number recalled on licence by almost 1,000% (Scottish Prisons Commission 2008, 
para 2.16). The Commission stated that many offenders within the current prison 
population are there for very short periods, often to provide communities with short-
term respite, and that prisons are not being used mainly to tackle serious crime.  
 
Short custodial sentences 
The Commission recommended that the Scottish Government pursue a target of 
reducing the prison population to an average daily population of 5,000. 
 
In general terms, the Commission recommended more use of community sentences 
and less reliance on custodial sentences.  In relation to the use of short custodial 
sentences, it recommended that the Scottish Government should legislate to require 
a court, which would otherwise have imposed a custodial sentence of six months or 
less, to impose a community sentence instead, unless the court is satisfied that a 
custodial sentence should be imposed after having regard to a number of factors.  
The Commission then set out a list of factors which might result in a court imposing a 
short custodial sentence (instead of a community sentence).  These included cases 
involving: (a) violent and sexual offences raising significant concerns about serious 
harm; and (b) offenders with significant histories of failing to comply with community 
sentences (Scottish Prisons Commission 2008, para 3.36). 
 
The provisions in the recently introduced Criminal Justice and Licensing (Scotland) 
Bill on short custodial sentences seek to implement many of the Commission’s 
recommendations in this area, but are less prescriptive in relation to what the courts 
must do (eg the Bill does not set out a list of specific grounds which a court can use 
to justify imposing a short custodial sentence). The Bill provides that a court may 
pass a sentence of imprisonment of six months or less only where it considers that 
no other method of dealing with the offender is appropriate. Where it does impose a 
custodial sentence of six months or less it must state its reasons for doing so.  
 
In seeking to justify its recommendations on the use of short custodial sentences, the 
Commission said that: 
 

“People imprisoned for short periods, whether to await a trial or to serve a 
brief sentence, cannot be engaged in programmes known to reduce 
reoffending.  For this group, an ever growing proportion of the overall 
penal population, time in prison has only negative consequences.  It 
removes them from access to any healthy and supportive social networks 
in their communities.  It substitutes in their place a group of fellow 
prisoners with major deficits and anti-social tendencies.  It houses them in 
the parts of a prison where the architecture and security requirements 
discourage responsibility and encourage the dependence that arises from 
being told when to eat, sleep and bathe.  We were not surprised to 
discover a large body of evidence showing that when such people return 
to their communities, they are more likely than those on community 
sentences, to be reconvicted and reimprisoned.” (Scottish Prisons 
Commission 2008, para 2.22)
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Graham Ross 
SPICe Research 
14 May 2009 
 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or 
respond to specific questions or areas of interest to committees and are not 
intended to offer comprehensive coverage of a subject area. 
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Justice Committee 
 

Correspondence from the Accountant in Bankruptcy 
 
The Diligence against Earnings (Variation) (Scotland) Regulations 2009 
(SSI 2009/98) and the Diligence against Earnings (Variation) (Scotland) 
Revocation Regulations 2009 (SSI 2009/133) 
 
At the Justice Committee meeting on 28 April 2009, where I gave evidence in 
regards to the above instruments, I undertook to provide you with the names of 
those stakeholders who did not pass on the proposed changes to their payroll 
software developers. 
 
When considering the changes that would be introduced by the above 
instruments, we met with key stakeholders including the Institute of Payroll 
Professionals (IPP), HMRC, the Committee of Scottish Clearing Bankers and 
Local Authorities. 
 
We spoke to IPP in its capacity as the main governing body for the payroll 
profession in the belief that IPP would pass on the proposed changes to their 
stakeholders.  However, it is now clear that we did not fully understand the 
relationship between IPP and their stakeholders.  Although IPP had a number of 
meetings with the various software organisations information about our changes 
were not passed on as they did not officially represent the software developers.  
As a result some software developers in the UK were unaware of the 
fundamental changes that the regulations would introduce. 
 
I have arranged to meet with the British Computer Society Payroll Group on 
11 May 2009.  The meeting will include representatives from IPP, the Business 
Application Software Developers Association and other payroll software 
developers.  I will discuss the regulations in detail to ensure that all parties have 
an opportunity express their views and to clarify whether these changes can be 
introduced later this year. 
 
If the Committee would find it helpful I will be very happy to write to you again 
once I have a clearer picture of how quickly progress can be made. 
 
Finally, I would like to take this opportunity to apologise for the inconvenience we 
have caused. 
 
 
Sharon Bell 
Head of Policy Development 
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