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JUSTICE COMMITTEE 
 

4th Meeting, 2009 (Session 3), Tuesday 27 January 2009  
 

Supplementary written submission from the Scottish Government on the 
Offences (Aggravation by Prejudice) (Scotland) Bill 

 
Tackling prejudice and discrimination on the grounds of sexual orientation, 
gender identity and disability – the Scottish Government approach 
 
At its private briefing on the Offences (Aggravation by Prejudice) (Scotland) Bill on 
6 January 2009, the Justice Committee asked for information on the Scottish 
Government’s approach to tackling prejudice relating to sexual orientation, 
transgender status and disability. 
 
Sexual orientation and transgender status 
 
The Scottish Government approach to tackling negative attitudes towards lesbian, 
gay, bisexual and transgender people is multi-faceted and is set out in our response 
to the ‘Hearts and Minds Report’, Challenging Prejudice, published in February 2008.  
 
The report can be accessed here:   
http://www.scotland.gov.uk/Publications/2008/02/19133153/0  
 
The Scottish Government response, published 5 November 2008, can be found 
here: 
http://www.scotland.gov.uk/Publications/2008/11/04154235/0
 
Disability 
 
The Scottish Government approach to tackling disability discrimination is 
underpinned by the Disability Discrimination Act 2005, which places a duty on public 
bodies to promote disability equality.  We have recently published a set of reports on 
progress on disability equality, and on the new Scottish Ministers’ Duty, which 
provide detailed information actions and priorities across the Scottish Government.    
 
The 2008 Annual Report is here: 
http://www.scotland.gov.uk/Publications/2008/12/15103651/0
 
Here are the electronic links to the six portfolio reports for the Scottish Ministers’ 
Duty: 
 
http://www.scotland.gov.uk/Publications/2008/11/28145418/0
http://www.scotland.gov.uk/Publications/2008/11/28145502/0
http://www.scotland.gov.uk/Publications/2008/11/28145142/0
http://www.scotland.gov.uk/Publications/2008/11/28145225/0
http://www.scotland.gov.uk/Publications/2008/11/28145319/0
http://www.scotland.gov.uk/Publications/2008/11/28145628/0
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And this is the report on areas for co-ordination of action, which includes specific 
reference to cross-cutting themes such as raising awareness and tackling negative 
attitudes. 
 
http://www.scotland.gov.uk/Publications/2008/11/28145548/0
 
We recognise that negative attitudes can themselves prevent disabled people from 
participating in many aspects of daily and public life in Scotland, and that in order to 
progress disability equality, we need to continue to work to challenge negative 
attitudes. There is undoubtedly still much work to do in this area as prejudice and 
discrimination towards disabled people continues to be a significant problem.  
 
We are addressing this in a variety of ways. Work to challenge negative attitudes will 
form part of our cross-government work to progress independent living in Scotland. 
We also recognise that disability equality training has an important role to play in 
changing attitudes and we are working with a group of disabled people involved in 
provision of disability equality training to explore ways of increasing the take up of 
disability equality training, and ensuring that the training provided is of a high 
standard.  
 
The Equal Opportunity Committee’s Disability Inquiry looked at the negative attitudes 
in their report Removing Barriers and Creating Opportunities (2006). Our response to 
that report and subsequent updates to the Committee have also recognised that 
negative attitudes are themselves disabling, and that we need to incorporate work to 
challenge attitudes into our wider work on disability equality. 
 
The response can be found here: 
http://www.scottish.parliament.uk/business/committees/equal/inquiries/disability/docu
ments/070227DisabilityInquiry-ScottishExecutiveResponse.pdf
 
We also work closely with other organisations who run their own campaigns, and we 
support the work of impairment-specific campaigns such as ‘See Me’, which we 
know can be very effective. 
 
 
Criminal Law and Licensing Division 
Scottish Government 
19 January 2009 
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Abstract In the past, and it still remains the case, people with learning difficulties

who are victims of violence have been cast as being in need of protection rather than

rights and justice. Such an approach belies an institutionalised perspective of harm

that does not readily engage with criminal justice structures or solutions. At the

same time, Sect. 146 of the Criminal Justice Act 2003 gives the court the power to

pass enhanced sentences where it can be proven that a crime was motivated by

hostility towards someone because s/he is disabled. However, this provision may

simply remain a symbolic pledge to equality that fails to tackle the complex and

deep rooted causes of violence and oppression in modern society. The consequences

of automatically turning to hate crime ‘solutions’ have yet to be explored. This

article will draw from the ideas of a number of thinkers in the context of diverse

activism to construct a bridge between current debates about how to theorise and

tackle violence and oppression in the modern world and the campaigns fought by

people with learning difficulties and their supporters. The hope is that this exercise

will not only help people with learning difficulties to access the current debate but

will further develop current thinking about how to understand and tackle violence in

the modern world.
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When I asked Mark, a friend and campaigner who has learning difficulties,1 how he

would describe the violence that people with learning difficulties experience he said,

‘‘it is indoors and outdoors’’. Several pieces of research and various investigations

into violence experienced by people living in residential services support his claim,

yet the criminal justice system has only very recently begun to turn its attention to

the issue. Indeed, historically, and still far too often, calls to tackle violence against

people with learning difficulties have been voiced by people without learning

difficulties from the perspective of carer, professional and/or service provider.

These middlemen have posed violence against people with learning difficulties as a

problem of ‘abuse’ and ‘bullying’ to be dealt with by social, not criminal justice

policy and have cast people with learning difficulties as needing protection instead

of rights and justice. This approach has led to a social policy ghetto where debates

and proffered solutions relating to violence against people with learning difficulties

do not readily engage with criminal justice structures or solutions.

Very recently ‘hate crime’ against disabled people has been legally recognised by

Sect. 146 of the Criminal Justice Act 2003, which states:

Where…At the time of committing the offence or immediately before or after

doing so, the offender demonstrated towards the victim of the offence hostility
based on…a disability (or presumed disability of the victim)…the court must

treat the fact the offence was committed in any of those circumstances as an

aggravating factor and must state that finding in open court.

Criminal justice agencies are engaging with organisations in the disability field to

help prepare their policies to support the implementation of this provision. The

Crown Prosecution Service has published its first disability hate crime policy2 and

the Department of Health and Home Office have committed to developing guidance

for the criminal justice system and local authorities to tackle hate crime.3

Several violent deaths of disabled people have recently been reported in the

media, heightening interest in violence against disabled people and focusing critical

attention on the response of criminal justice agencies and the courts. As a result,

awareness of the provisions of Sect. 146 has increased and debates about whether

these murders amounted to disability hate crime within the meaning of the law have

raged. While I will not look at such cases in any depth, I aim to examine the

consequences of seeking the solution of hate crime to the problem of violence that

Mark describes.

I will use Nancy Fraser’s conceptual framework of harm and remedies for it to

help me in this task.4 I will ask whether the effect of implementing the hate crime

1 A note about terminology: I use the term people with learning difficulties rather than people with

learning disabilities because the former is the preferred term of the civil rights movement (also known as

the self-advocacy movement) of people with learning difficulties, many of whose members say that the

latter label symbolizes the medicalisation of their impairment and the oppression of their rights and

freedoms by professionals who created and routinely apply this label to them.
2 Crown Prosecution Service (2007).
3 Department of Health (2007), Sect. 17.
4 Fraser (2000, pp. 107–120).
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approach to disability violence will be positive and result in the tougher sentencing

provisions deterring offenders while positively revaluing people with learning

difficulties as a group. Will the effect be neutral and remain a political pledge to

equality with no material effect, or in Fraser’s words a merely ‘affirmative’ remedy?

Or, will this codification of hatred ‘reify’ a negative identity of ‘being hated’? Will

these provisions ‘displace’ equally, if not more important calls for economic and

social equality? Finally, I will use the ideas of Wendy Brown5 to help assess

whether elements of the hate crime model have anything ‘transformative’ to offer

society in relation to how a future without violence might be achieved.

One thing that can be said is that Sect. 146 of the Criminal Justice Act 2003 has

helped debates about violence against people with learning difficulties to escape the

policy backwater that is akin to the long-stay hospitals and institutions they continue

to endure, and enter the relatively mainstream, and at times very high profile, hate

crime world. People with learning difficulties can offer a perspective that has the

potential to change how hate crime is understood for the benefit of all people who

experience bigoted, targeted violence.

What is Hate Crime?

As pointed out by Ray and Smith, ‘the definition of hate crime is subject to a process

of contestation and negotiation rather than being pre-given’.6 The work of Boyd

et al.7 and Grattet and Jenness8 suggests that violence against minority groups falls

into two broad categories: symbolic/racial animus crimes and actuarial/discrimina-

tory crimes.

Victims of symbolic crimes are, ‘selected precisely because of what they

symbolise.’9 For example the fire bombing of a newly opened house for people with

learning difficulties,10 or the recent murder of Anthony Walker who was a Black

man murdered with an ice pick while walking home with his white girlfriend.

Similarly, what Lawrence calls the ‘racial animus model’, ‘requires that the offender

has committed the crime with some measure of hostility toward the victims’…group

and/or toward the victim because he is part of that group’.11

On the other hand, victims of ‘actuarial crimes’, ‘involve the selection of a victim

based on his or her imagined social characteristic,…not for expressive or symbolic

reasons’.12 For example, an offender may choose to target a particular person based

more on his/her appreciation of issues such as their propensity towards being an

‘easy target’, rather than because of any actual hatred harboured towards the group.

5 Brown (1995).
6 Ray and Smith (2001, pp. 203–221 at 211).
7 Boyd et al. (1996, pp. 819–850, 567–606).
8 Grattet and Jenness (2001, pp. 653–697).
9 Ibid (2001, p. 686).
10 Waxman (1991, pp. 185–197, 188).
11 Lawrence (1999).
12 See Footnote 8, p. 686.
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This might include examples of disabled people being robbed when picking up

benefit money or being befriended and later conned into handing money over. This

is similar to what Lawrence calls the discriminatory selection model which, ‘defines

hate crime solely on the basis of the perpetrator’s discriminatory selection of a

victim regardless of why such a selection is made’13 Berk, Boyd and Hamner, and

Lawrence agree that symbolic and racial animus crimes fit better into the hate crime

model of violence than actuarial or discriminatory crimes.

Indeed it appears that the relevant legislation in England and Wales gives effect

to the racial animus construction of hate crime. Section 28 of the Crime and

Disorder Act 1998, as amended by the Anti-Terrorism, Crime and Security Act

2001, creates racially and religiously aggravated provisions for assaults, criminal

damage, public order and harassment that require that the defendant demonstrated

or was motivated by hostility towards the victim based on his membership to a

particular racial or religious group. Section 153 of the Powers of Criminal Courts

(sentencing) Act 2000 requires the courts to consider racial or religious hostility as

an aggravating factor when deciding on the sentence for any offence,14 and we have

already seen above that the provisions covering disability hate crime allow for

increased sentences where it is shown that ‘hostility’ was demonstrated by the

defendant to the alleged victim at the time of the offence based on the victim’s

perceived disability.15

Violence Against People with Learning Difficulties: Indoors and Out

Disability Now, the pan-disability magazine published by the charity Scope has

published a ‘disturbing dossier of crimes against disabled people’ which is the first of

its kind and lists crimes against disabled people and a summary of the response by

criminal justice agencies.16 For example, Steve Hoskins was murdered by a group of

people who befriended him, moved into his bedsit and later forced him to ingest

painkillers and jump off a viaduct to his death. Brent Martin was beaten to death by

people he called friends and died on 25 August 2007 without regaining conscious-

ness. He was described by the prosecuting barrister as being ‘killed for sport’. The

defendants were found guilty of murder in January 2008. Disabled campaigners have

expressed shock and despair in Britain and abroad. Dave Hinsberger, a well known

disability rights campaigner wrote on his blog Chewing the Fat.

In memory of Brent, many members of the disability community will be

wearing black armbands this week. We protest violence against people with

disabilities and we join together to mourn the loss of a ‘gentle’ man. We offer

his friends and family our prayers and join them in their grief.17

13 See Footnote 8, p. 688.
14 For an account of US state and federal provisions, See Jenness (2001, pp. 279–308).
15 The same provisions apply to crimes motivated by hostility towards a person’s sexuality.
16 http://www.disabilitynow.org.uk/the-hate-crime-dossier.
17 http://davehingsburger.blogspot.com/.
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These murders can be placed on a continuum of violence against people with

learning difficulties, ‘We had stones thrown at our windows and yoghurts and bad

eggs. They said people like you should be put down at birth’.18 This statement

comes from the only study of harassment against people with learning difficulties

living in the community in the UK. It found that 88% of people interviewed had

been harassed, 33% reported physical attacks and 66% reported attacks on a daily or

weekly basis. Examples of the ‘violence’ that Living in Fear reported included:

‘being spat at, having your head hit against a wall, being called names, stealing and

throwing stones’.19 The places that these attacks happened included bus stops, on

the street and other public spaces. While many of these acts are clearly criminal

offences, only 17% of people reported the attacks to the police while 79% reported

the attacks to someone such as a care worker, family member or friend, and in over

53% of cases, the harassment continued after it was reported. Some people reported

that they felt that they had to put up with the attacks as an inevitable part of

everyday life that was unlikely to be stopped or be subject to redress by the criminal

justice system; the police were reported as not taking people with learning

difficulties seriously on the few occasions when they did report a crime.20

The Roots of Violence: Cultural and Material Oppression?

Fraser describes cultural injustice as, ‘rooted in social patterns of representation,

interpretation and communication’ and caused by a refusal of recognition of identity

which, according to Taylor,

Can inflict damage on those who are denied it…the projection of an inferior or

demeaning image on another can actually distort and oppress to the extent that

that image is internalised.21

In the context of disability, Tom Shakespeare argues that non-disabled people

objectify and degrade impaired people into the ‘other’ onto whom their fears of

mortality and human fragility are portrayed.22

Fraser argues that a result of this process, some categories of social actors are cast

as ‘normative’ (e.g. nondisabled) and others as ‘deficient or inferior’ (e.g.

disabled).23 ‘‘In each case’’, she argues ‘‘the result is to deny some members of

society the status of full partners in interaction capable of participating on a par with

the rest’’24 Perhaps one of the most stark manifestations of cultural misrecognition

that people with learning difficulties, and other disabled people, face is the legal

sanctioning of late term abortions in cases where ‘‘there is a substantial risk that if

18 Mencap (1999).
19 See Footnote 18, p. 2.
20 See Footnote 18, p. 10.
21 Taylor (1997, p. 36).
22 Shakespeare (2001, pp. 9–28, 17).
23 See Footnote 4, p. 114.
24 Ibid.
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the child were born it would suffer from such physical or mental abnormalities as to

be seriously handicapped’’.25 This law coupled with the routine practice of testing

foetuses for the risk of Down’s Syndrome, with the implicit understanding that an

abortion would be sanctioned if the test is positive, combines to devalue disabled

people, especially people with Down’s Syndrome in a way that is unparalleled in

relation to any other group in society.

Violence against people with learning difficulties takes place in a context of

severe economic deprivation. The Victorian asylums from 1834 ensured geograph-

ical, physical, social and emotional exclusion on a vast scale that continued in post

war Britain with the advent of the welfare state and the National Health Service.26

The devastating effects of such institutionalisation have rarely been documented

however the video Perfect People27 reveals the individual costs to several people

with learning difficulties as they revisit the site of the institution where they lived

and were subject to group showers, stripped of all of their possessions and treated in

a pervasively dehumanising way in a violent regime of power and control for many

years of their lives. Despite policies targeted at improving the social inclusion of

people in society28 and, ‘protecting’ people with learning difficulties from ‘abuse’,

this exclusion persists.29 For example only one in ten people with learning

difficulties has a job,30 the average disposable income for a person living in a

registered group home is eighteen pounds a week31 and negative attitudes and

harassment are often reported to be key barriers to getting out and about.32 A recent

investigation conducted by the Disability Rights Commission found that people

with learning difficulties are more likely to experience major illness, to develop

serious health conditions at an earlier age, and are less likely to receive proper

treatment or offered preventative services than others.33 A report by the Prime

Ministers Strategy Unit into the ‘life chances’ of disabled people found, ‘The extent

of the disadvantage is especially acute for some specific groups….People with

learning difficulties face particularly poor outcomes’.34

So, as Tom Shakespeare explains, ‘people with impairment are disabled not just

by material discrimination but also by prejudice’.35 Morris’ description helps paint

the picture: ‘‘each entry into the public world will be dominated by stares, by

condescension, by pity and by hostility’’.36

25 Sect. 37 (e) Abortion Act 1967.
26 See e.g. http://www.mencap.org.uk/html/about_mencap/changing_attitudes.htm.
27 Mental Health Media (2001), http://www.mhmedia.com/products/learning.html#perfect.
28 See Department of Health (2007).
29 See Department of Health (2001).
30 Turning Point (2004).
31 LAC (2004, p. 9), Department of Health (2004).
32 See Mencap (1999) above.
33 Disability Rights Commission (2006).
34 http://www.strategy.gov.uk/downloads/work_areas/disability/disability_report/disability_02current.htm.
35 Shakespeare (2001, pp. 9–28, 17).
36 Morris (1991, p. 27, cited in Shakespeare 1997, pp. 217–233, 224).
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What can the Hate Crime Model Offer as a Remedy for Violence?

At this stage, the attraction of implementing hate crime laws becomes clearer. The

stiffer sentences hate crime laws provide for aim to voice society’s condemnation of

bigoted violence, punish the attitude of discrimination expressed by the perpetrator,

recognise the negative effect of the targeted violence on the entire community and

positively revalue the identity that was the target as one to be respected and freed

from violence rather than destroyed by it. As such the hate crime model poses the

perceived cultural value of a group as both the target of and remedy for oppression.

This approach isolates the importance of cultural harms yet does not identify or

address any other reasons for violence such as the material deprivation experienced

by people with learning difficulties set out above. As such it risks only scratching

the surface of the cultural harm committed. As Liz Sayce recently pointed out in an

article about the murder of Brent Martin,

Tougher sentences for disability hate crimes are only the visible tip of a very

large iceberg of effort which needs to be made for crime against disabled

people to be reduced.37

To help assess the contribution of various remedies for oppression based on

whether its nature is economic or cultural and therefore in need of a redistributive or

recognition- type remedy, we can turn to Nancy Fraser’s model of harms, remedies

and their effect. She distinguishes between ‘affirmation’ and ‘transformation’

remedies which can be applied in instances of both cultural and economic injustice.

Affirmative remedies, she argues are aimed at superficial changes. In cases of

economic inequality, goods are simply redistributed. In the case of misrecognition,

symbolic positive value is attributed to various groups experiencing negative

valuation. In both cases, the ‘underlying framework which generates material and

cultural inequality remains undisturbed’ and ‘both the contents of those identities

and the group differentiations that underlie them remain intact’.38

At first sight, simply passing hate crime laws risk fitting squarely in the

affirmative category because the measure of success is purely symbolic and the

effect possibly only neutral. In addition, Fraser identifies two damaging conse-

quences of using affirmative remedies that may apply to a critique of hate crime

laws. First they ‘reify’ an overall group identity by removing the possibility of

individual differences in the target group members’ experience. Second they

displace equally important yet arguably more complex calls for remedying

injustices of economic maldistribution. A third consequence, identified by Wendy

Brown, is that identity based remedies such as hate crime laws risk replacing

opportunities for political freedom with a destructive focus on the state as protector.

According to Brown, those who are more dependent on and thus affected by the

state should be particularly wary of the ‘perils’ of campaigning for the expansion of

its remit and ‘bartering political freedom for legal protection’.39

37 Northern Echo 30 January 2008.
38 Fraser (1995, pp. 68–93, p. 82).
39 See Footnote 5, p. 28.
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Reification

Affirmative remedies imply a homogenous and in this case often negative identity

onto the individual members of the group:

The price of being heard is that it is the disabled who are speaking…the price

of identity politics is to make the label into a badge, the ghetto into an

oppositional culture.40

In the case of hate crime provisions, the ‘badge’ of being a victim arguably

mirrors the very oppressions this approach is trying to transform, and anchor them

permanently to that identity even as they may ‘slightly mitigate’ the harm.41 In a

wider sense, they may ‘affirm’ or enhance society’s race and cultural divisions

while failing to point to the underlying institutional patterns that truly shape the

oppressions and violence, which in this case, people with learning difficulties

experience. For example, Jacobs and Potter passionately argue that what has been

achieved in terms of social harmony, at least in the United States, has not been as a

result of introducing new identity based criminal provisions, ‘we have not punished

our way to a more tolerant society’. As such, the hate crime approach demands great

caution and the quest for a campaign that avoids reifying fixed identities that are

often oversimplified, negative or at least inaccurate becomes much more urgent. For

example, in her examination of the usefulness of hate crime as a way to

conceptualise violence against women, Carmody warns: ‘women are not a unified

group’.42 Of course this point also applies to the group ‘disabled people’ let alone

‘women disabled people’ or ‘Black disabled people’.

Taylor points out, ‘peremptory demands for favourable judgments of worth is

paradoxically homogenising’43 and Sen warns:

The insistence…on a choiceless singularity of human identity not only

diminishes us all, it also makes the world much more flammable…Our shared

humanity gets savagely challenged when our differences are narrowed into

one devised system of uniquely powerful categorisation.44

Indeed people with learning difficulties face this problem acutely because of the

diversity of people captured by the term ‘disability’ coupled with the increased

likelihood that people with learning difficulties will quite literally have people

speaking on their behalf. Ironically then, the mechanism for punishing cultural

misrecognition expressed in a criminal act can serve as a vehicle for misrecognition

‘‘which denies the complexity of people’s lives and the cross pulls of their various

affiliations’’.45

40 Liggett quoted in Shakespeare, see footnote 36, p. 20.
41 See Footnote 5, p. 7.
42 Carmody (2001, pp. 4–9, 7).
43 See Footnote 21, p. 71.
44 Sen (2006, p. 17).
45 See Footnote 4, p. 112.
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I am reminded of workshops that I ran with a colleague around the country with

people with learning difficulties to explain the provisions of Sect. 146. When we

explained the concept of ‘hostility’ in an accessible way, while many people in the

audience had experience of hate motivated harassment, some were upset about the

focus on the need to show that they were the target of hate in order to benefit from

an enhanced service from the police and tougher punishment of the offender by the

criminal justice system. The label of being hated is arguably unpleasant and

upsetting for any member of any group to adopt into their identity.

Mason points out that using only one characterisation of violence (as hate

motivated) can also have consequences for our understanding of the different types

of violence minority or oppressed groups suffer:

Hate crime is designed to highlight the violent manifestations of particular

regimes of difference such as those of race, ethnicity, religion, sexuality and

so on. Yet, like all umbrella terms, it can so easily obscure the important

differences between these specific forms of violence….46

Going a step further, one might suggest that the symbolic/racial animus

construction of this country’s legal provisions (as opposed to the actuarial/

discriminatory category set out above) has reified a construction of violence as

being ‘‘hate motivated’’; putting pressure on campaigners to show how their

experience ‘fits’, rather than leading them to fully inform society and its decision

makers about the character and contour of the violence they suffer as a group,

whether hate motivated or not.

Displacement

Susan Boyd agrees with Fraser that affirmative remedies involving legal recognition

of identity based rights risk distracting a focus from fighting underlying social and

economic inequality with damaging consequences. In her analysis of such

approaches in the context of family law, she argues that by campaigning for family

law provisions to apply equally to them, lesbian activists may well achieve cultural

recognition to the extent that a battle against heterosexism is won, however at the

same time they risk tacitly reinforcing the family legal system’s failure to mitigate

the costs taken on by the family unit that may otherwise be covered by the state. As

such, activists are ironically contributing to the ‘privatisation of the economy’—a

goal that would be in complete opposition to fights for material equality. In the

context of her experience of being an intervener in a case arguing for equality for

lesbian relationships in Canadian family law, Boyd admits, ‘I was concerned about

an argument to include lesbian relationships in a family law system that is flawed,

limited in its ability to redistribute resources and class based.’47

Applying Boyd’s insight to the issue at hand, one could contend that in the course

of seeking legal recognition of identity-based violence, activists with learning

46 Mason (2001, pp. 253–278, 255).
47 Boyd (1999, pp. 369–385, 380).
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difficulties should be concerned that they are asking this from a system that is

similarly flawed. The criminal justice system has often failed to respond adequately

to disabled victims of crime and may not improve with the introduction of hate

crime laws which may simply have the effect, in the words of Jacobs and Potter, of

‘encouraging criminals to choose their victims on a non-discriminatory basis’48

rather than contributing to the broader fight for material and economic equality.

Maroney points out:

It is possible to support anti-hate crime measures without supporting the more

controversial and resource-heavy demands of disenfranchised groups for

equality in housing, education, wealth and sexual freedoms. Doing so allows

government authorities to condemn the most extreme manifestations of

prejudice without committing to eradication of lesser, more pervasive forms.49

Jacobs and Potter agree, ‘‘The hate crime laws provided an opportunity to

denounce two evils—crime and bigotry—without offending any constituencies or

spending any money’’.

On the other hand, the Crown Prosecution Service and others have devoted

resources to developing and implementing disability hate crime policy, and many

police services across the country have invested in projects and programmes to

encourage people to report disability hate crime and improve the support available

to them. For example, Coventry police, in partnership with a self advocacy group

and The Grapevine, a community resource centre for people with learning

difficulties, worked together on a project which produced a booklet, in an accessible

format, explaining what hate crime is and what people with learning difficulties can

do if they are targeted. In effect, not only did Coventry Police recognise that people

with learning difficulties can be victims of hate crime, but they supported access to

the police, crime prevention advice, access to an anti harassment forum, and

signposts support agencies.50 This would suggest that the hate crime model could

contribute to a redistribution of criminal justice resources where other models have

failed to date. Notwithstanding the concerns of reification and displacement, it is

interesting to see that hate crime provisions have generated increased attention and

deployment of resources where other strategies have not.

However, even though the enactment of hate crime law may involve the

investment of resources to serve it and as such, some kind of redistribution from the

state, Brown argues that identity based models will never ‘bolster or expand’

material economic claims because the former are ‘tethered to a formulation of

injustice that reinstates a bourgeois ideal as its measure’.51 In other words, in order

to make their pain real, proponents of identity politics need the ideal of the middle

class to demonstrate the gap in justice; the quantity of their pain. The result, Brown

warns, is that any challenge to ‘the way things are’ is ‘foreclosed’ or in the words of

Fraser, ‘displaced’.

48 Jacobs and Potter (1998, p. 145).
49 Maloney quoted in MacPhail (2002, pp. 261–227, 276).
50 See www.grapevine.org.uk.
51 See Footnote 5, p. 59.
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Replacement

Wendy Brown argues that the identity politics approach wrongly equates ‘freedom’

with political recognition. In other words, by achieving political recognition of

identity-based violence—in this case in the form of hate crime provisions-groups

believe that they have in fact influenced the democratic process, the symbol of freedom

in the modern world. This belief, she argues is deeply misguided. While being able to

see how one contributes to the legislative process, to see the ‘harm’ one suffers legally

identified as being on a par with others may be an attractive prospect, this ‘longing to

share in power’ is at the expense of being protected from its excesses52:

What are the perils of pursuing emancipatory political aims within largely

repressive…institutions which themselves carry elements of the regime whose

subversion is being sought?53

Moran and Skeggs apply Brown’s insight to the context of lesbian and gay activists’

fight to solve the problem of violence they experience, pointing out that by adopting

this strategy, they face the huge task of: ‘revaloris[ing] heteronormative violence as a

violence of social disorder’.54 In other words, where homophobic violence is everyday

and commonplace, or part of the ‘heteronormative order’, lesbian and gay activists

seek to challenge the status quo using the very institutions that have failed not only to

punish such violence but that may have been complicit as perpetrators. As such,

activists may well face the same ‘perils’ as a consequence of demanding state

recognition of and action against hate crime which is similarly every day and part of

what might be called the ‘disablist order’ or to put it another way, able-normative order.

So, as attractive as a model for the interface between identity and criminal justice

hate crime law may be in principle, in reality it may reinforce negative identities and

ironically give up rather than create power for affected groups and its diverse

members. At this point in the analysis, the hate crime provisions in this country

appear to fall into Fraser’s affirmation category of remedies. They are offered in a

context of severe economic inequalities and are likely to do little to alleviate them

while even possibly shifting a crucial focus away from them. Although hate crime

laws are proliferating the legal landscape and popular in a political context that is

shaped by the multicultural approach, they are not able to describe the depth or

breadth of the problem of cultural misrecognition, nor do they appear to offer

solutions that avoid the problems of reification, displacement or replacement. What

if anything is a way forward? And what might be the role of law within it?

Transformation

Fraser argues that remedies that aim to transform the structural basis of cultural and

economic harms should be pursued in fights for justice in the modern world.

52 See Footnote 5, p. 4.
53 Brown 1995, quoted in Moran and Skeggs (2001, p. 27).
54 See Footnote 54.
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…by transformative remedies, I mean remedies aimed at correcting inequi-

table outcomes precisely by restructuring the underlying generative

framework….currently associated with deconstruction. They would redress

disrespect by transforming the underlying cultural-valuation structure….they

would change everyone’s sense of belonging, affiliation and self.55

Taylor describes true recognition as a transformation of previously held standards

which result in a ‘fusion of horizons’,56 where we have, ‘reached a judgment of

equal worth of two totally different things partly through a transformation of our

own standards…so that we have been transformed by the other’.57

These statements suggest a structure of engagement among misrecognised

groups, the agencies of the state and other sections of society, which has the power

to transform their understanding of each other in a fundamental way. I found

agreement with this view from two people with learning difficulties whom

I interviewed about hate crime and its place in the self advocacy movement:

…the government needs to come down to people’s level, people need to

understand exactly how the process works so that they can get help and

support…making sure we are continually challenging services and the

government and implementing things as well.58

A second interviewee explained:

I think there needs to be a lot more training of the police with lawyers with

solicitors. So that both sides know where we are coming from, so that people

can understand about people with learning difficulties and we can understand

more around the law and the courts.59

One person went further sharing his view that both sides—people with learning

difficulties and professionals like the police, lawyers and ‘the courts’ need to work

to understand each other’s perspective, culture and point of view. He dealt directly

with the issue of respect and implied that people who do not know anyone with

learning difficulties may need to be taught by people with learning difficulties

themselves in order to understand how to respect them:

People need to learn how to respect a person with learning difficulties….

people don’t know what learning difficulties means…it’s about approaching

each other and sharing information.60

55 See Footnote 39, pp. 82–83.
56 See Footnote 21, p. 67.
57 See Footnote 21. p. 70.
58 Interviewee B.
59 Interviewee A.
60 Interviewee A.
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I am reminded of a man with learning difficulties I knew in New York who

preferred that people did not touch him, come within a few feet of him or make too

much eye contact. Following these rules would be a mark of respect for his personal

social preferences and invariably led to a real interaction and ‘sharing’. Another

man needed to start all of his conversations with the same story of his desire to

move out and find his own place closer to his dad and his job. While he knew I had

heard the story many times before, I knew that he would only feel able to move onto

another topic after he had relayed the story.

Does the hate crime model have anything ‘transformative’ to offer? While hate

crime law may not automatically lead to a positive revalorisation of identity or

redistribute needed resources to marginalised groups, steps towards a transformative

understanding of groups’ needs in relation to responses to violence may at least be

more likely to take place in a hate crime policy context. Indeed, Rosga points out

that, in practice, a result of applying the hate crime model to tackle violence against

a group can result:

…in the ongoing construction of the function and role of law enforce-

ment…hate crime has presented an unprecedented number of settings in which

the police and those who often view them as bigots are required to

communicate and establish cooperative relations.61

As such, representatives from misrecognised groups and criminal justice agencies

are forced to work together to change the shape of how the criminal justice system

actually works.

Community Engagement

Indeed, the British hate crime model was generated by an urgent need for criminal

justice agencies to engage with misrecognised groups. The murder of Stephen

Lawrence on 22 April 1993 in a racist attack led to the Macpherson report which

found that the police failed to properly investigate the racist murder of Stephen

Lawrence, and that the Metropolitan Policy Service (MPS) was ‘institutionally

racist’.62 A consequence of the inquiry was to define the meaning of race incidents

with a focus on the perception of the targeted person and formed the basis of

criminal justice police and hate crime legislation. Another was for the police to

adopt a structured programme of community engagement.

A review of the impact of the Inquiry found that relationships between minority

ethnic communities and the police had made ‘significant advances’, a finding that

was confirmed with the police and members of various community groups.63 This

model of community engagement as a means to develop, inform and measure the

success of policy has also been taken on by the Crown Prosecution Service.64

61 Rosga (2001, pp. 223–252, 251).
62 MacPherson (1999).
63 Foster et al. (2005).
64 CPS Single Equality Scheme (London: CPS 2006).
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The combination of activism, legislation and a framework placing the state in a

position of being scrutinised, might be a valuable model to adapt when addressing the

indoors and outdoors violence people with learning difficulties are experiencing. This is

because such a strategy does not displace distinct calls for material equality but in fact

results in a redistribution of police and CPS resources to previously ignored groups.

Secondly its community engagement requirements provide a mechanism to hold

criminal justice agencies accountable and arguably mitigate against fears that the state

escapes critical scrutiny. Any resulting improved understanding of community

experience and identity may also soften and nuance the legal and rigid codification of

identity. Also, while this strategy may suffer the consequences of ‘replacement’ in that

the state is cast as the remedy rather than the cause, this is appropriate to the extent that

the prevention, investigation and prosecution of crime is in fact the remit of the state.

This model of engagement and ongoing construction’ could set the framework

for a timely debate in relation to how violence against people with learning

difficulties is actually understood. For example, recalling the racial animus/

symbolic-actuarial/discrimination distinctions set out above, some disability rights

campaigners passionately argue that violence against disabled people should never

be cast as actuarial (thus falling outside the scope of Sect. 146), because, they argue,

hatred is the basis for all attacks against disabled people while, ‘vulnerability only

provides an opportunity’.65 According to some, legislative approaches based on a

model that assumes disabled people are vulnerable or ‘‘dependent’’ not only

inaccurately characterises the issue to be addressed, but are inadequate in that they

have failed to protect people from violence or appropriately punish the guilty:

Since dependent adult laws were not conceived to respond to the social pattern

of oppression and hatred of disabled people, their societal influence as

deterrents to hate crimes cannot equal the impact of hate crime laws.66

An in-depth interview I conducted with a colleague who has learning difficulties

and is active in the learning difficulties self-advocacy or civil rights movement also

agrees with the language of the hate crime model:

Hate crime is the correct word [sic] because being attacked, being spat at,

being called names, it’s a crime, it’s a hate crime, no matter who you are

whether you are a person with a learning disability, whether you are black,

whether you are a different colour, whether you are a policeman. I think it

helps to clear things up rather than using the words like abuse and bullied, then

people have to think that it is a crime.67

On the other hand, a response to this point may go something like this: while it

may be true that much of the violence against disabled people is motivated by

hostility,68 where no evidence of hostility (e.g. spoken words, derogatory comments)

65 Waxman (1991, pp. 185–197, 191).
66 See Footnote 66, p. 190.
67 Interviewee A.
68 This is difficult to know as there has never been a national study of violence against disabled people

which looks at this particular issue.
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has been captured by criminal justice agencies, Sect. 146 cannot be applied. Also

there are many instances where people seem to be attacked partly because they are

perceived to be in a vulnerable situation, and as such, an ‘easy target’, rather than

because they are hated.

It is submitted that such a debate may lead to a transforming understanding on

both sides. For example, it might consider going to where some US states have

arrived, and adopt a bias crime model which captures actuarial/discriminatory

violence within its provisions, thus better mirroring much of the targeted violence

that disabled people experience, without obscuring an understanding of its nature

and scope.69 Even further, our understanding of targeted, bigoted violence against

all groups might also progress.

A Legal Test

Boyd admits to being ‘reluctant’ to completely advise against fighting for legal

recognition of identity based rights because it can bring benefits to some lesbians

and gay men ‘on a practical level’ and involve fair redistribution at least ‘within’

relationships.70 Also, her description of her involvement in a particular legal

intervention aiming to achieve equality of entitlement for women in same sex

relationships which break down, brings home the attraction of successful legal

battles in the context of activism: ‘the symbolism and thrill of legal recognition is

real’.71 Yet Boyd issues the by now familiar warning that legal strategies will rarely

make a dent in tackling the real social inequalities underlying injustice and violence

unless and until such strategies truly do challenge the structural inequalities most

laws and their enforcers represent. She uses the words of Bunch to demonstrate the

level of transformation needed: ‘It is not okay to be queer under patriarchy—and the

last thing we should do is make it okay’.72 Or to steal the phrase for people with

learning difficulties—it is not ok to be disabled (as opposed to having an

impairment) and the last thing we should do is to make it ok. However she also

maintains, ‘the difficulty is how to form a legal argument that would even come

close to such a radical displacement ‘‘of the way things are’’’.73

Boyd suggests a bridge between the law and wider strategies for tackling injustice

and inequality which may point to some transformative solutions that are relevant

here. Legal solutions, she argues, should only be sought if they eventually ‘critique’

and destroy the underlying pattern of oppression the affected group is experiencing.

Carmody echoes this model in the context of hate crime laws and suggests that a test

69 To give an example, Montana’s ‘sentence enhancement law’ states: ‘a person who has been found

guilty of any offense…that was committed because of the victim’s race, creed’. In this case no evidence

of hostility is necessary and if applied to disabled people, much of the discriminatory/actuarial violence

would be caught. See Footnote 8, p. 661.
70 See Footnote 48, p. 378.
71 Ibid.
72 Bunch cited in Boyd. See Footnote 48, p. 382.
73 See Footnote 48, p. 382.
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of their success is whether they can provide, ‘a critical appraisal of cultural and

institutional practices that both condone and promote all forms of violence’.74

Wider Struggles for Freedom: ‘I am’ to ‘I want’

The remedy that hate crime offers may be distinct and effective but it is narrow and

must be used alongside a range of fights for equality without displacing them or

replacing a needed and active critique of the state with a global demand for its attention

and protection and indeed, without fixing an identity of victimhood on the members of

any particular group. Brown offers a bridge between the trap of codified identity and a

future without it, while not denying the pain it represents, that suggests the wider

possibilities for transformation towards freedom for people with learning difficulties

in modern society. Using Nietzsche’s concept of ressentiment, she argues that the

problem with the language that demands a recognition of injury is that it becomes the

‘language of unfreedom’ or in Nietzsche’s words, ‘the triumph of the weak as weak’.75

She argues that those who seek recognition of their pain should fight for ‘a chance to be

heard into a certain release, recognised into self-overcoming’.76 Therefore echoing

Fraser, Brown argues that the aim of this society should be to contribute towards

‘‘configur[ing] a radically democratic culture’’ which can acknowledge harm that has

been done without fixing it to an identity, an immovable pain.

She argues that the language of ‘I am’ should be supplanted by the language of ‘I

want’. Applying this logic to the issue at hand, the language of, ‘‘I have learning

difficulties’’; ‘‘we are victims of hate crime’’; ‘‘we are hated’’, should be replaced

with ‘‘I want us to have freedom from violence’’. The result, Brown argues is that

the identity that was otherwise fixed by pain is deconstructed to ‘‘reopen a desire for

futurity’’. Brown uses the insight of Foucault to contend that freedom is not granted,

rather it is ‘‘practised’’, a gift that should not be given away to the codification of

identity or the granting and then control of ‘‘rights’’. Instead, the site of

transformation from ‘‘unfreedom’’ to freedom is likely to be located in the practice

of freedom rather than the politics of recognition.

My interviewees might agree. One explained that:

We have got to keep on fighting…The government and society don’t understand

about disability. They don’t have an awareness because it is like all closed in? It

needs to be spread out… Get out there because people don’t understand it.77

Another said:

I think for the self advocacy group it is about people speaking up for

themselves, having their own voice…having a life’.78

74 See p. 9.
75 See Footnote 5, p. 65.
76 See Footnote 5, p. 74.
77 Interviewee A.
78 Interviewee B.
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Conclusions

People with learning difficulties are experiencing a pattern of targeted violence both

indoors and out. Historical strategies have failed to address and possibly even

contributed to a culture of violence and control. However, the introduction of hate

crime provisions signals an opportunity for people with learning difficulties to gain

access to the debates about how harm should be tackled in the modern world. Fraser

has posited a model that separates cultural and economic harms, the former of which

can be expressed through targeted violence. I have suggested that much of the

targeted violence experienced by people with learning difficulties has its roots in

cultural misrecognition and takes place in a context of severe material deprivation.

The hate crime model certainly targets the effects, and possibly roots of cultural

misrecognition although some of its features risk codifying negative identities and

displacing equally important calls for economic redistribution as well as replacing a

challenging and critical focus on the state. I have argued that while these ‘perils’ are

real, the hate crime model may still be more effective than other strategies in

appropriately highlighting and tackling hate crime while avoiding the problems of

reification, displacement and replacement, mainly because of its focus on dialogue

between the affected group and the state presents opportunities for a transformative

experience for both sides.

The hate crime model is not a panacea. It is a narrow solution to a small part of a

big problem, which is violence against various groups including people with

learning difficulties, in a context of a continuum of material and cultural oppression.

Brown powerfully argues that wider problems must be addressed through political

action; the practice of freedom rather than the codification of harm. The next step is

for people with learning difficulties to find the bridges to freedom, which while not

always obvious or available, are clearly necessary and possible. Indeed, two people

with learning difficulties have been able to point the search in the right direction for

others to follow.

References

Boyd, S. 1999. Family, law and sexuality: Feminist engagements. Social and Legal Studies 8 (3):

369–385.

Boyd, E., R. Hamner, and K. Berk. 1996. Motivated by hatred: Categorisation of hate-motivated crimes in

two police divisions. Law and Society Review 30: 819–850.

Brown, W. 1995. States of injury. Princeton: Princeton University Press.

Carmody, M. 2001. Women and hate crime. Women Against Violence 3: 4–9.

Crown Prosecution Service. 2006. Crown Prosecution Service Single Equality Scheme. London: Crown

Prosecution Service.

Crown Prosecution Service. 2007. Policy for prosecuting cases of disability hate crime. London: Crown

Prosecution Service.

Department of Health. 2001. No secrets. London: Department of Health.

Department of Health. 2004. 9: Charges for residential accommodation—CRAR amendment number 21.

London: Department of Health.

Department of Health. 2007. Valuing people now. London: Department of Health.

Disability Rights Commission. 2006. Equal treatment: Closing the gap, a formal investigation into

physical health inequalities experienced by people with learning disabilities and/or mental health

The ‘Perils’ of an Identity Politics Approach 35

123



problems. London: DRC.http://www.strategy.gov.uk/downloads/work_areas/disability/disability_

report/disability_02current.htm

Foster, J., T. Newburn, and A. Souhami. 2005. Assessing the impact of the Stephen Lawrence inquiry.

London: Home Office.

Fraser, N. 1995. From redistribution to recognition: Dilemmas of justice in a post socialist age. New Left
Review 121 (2): 68–93.

Fraser, N. 2000. Rethinking recognition. New Left Review 3: 107–120.

Grattet, R., and V. Jenness. 2001. Examining the boundaries of hate crime law: Disabilities and the

‘dilemma of difference’. The Journal of Criminal Law and Criminology 91 (3): 653–697.

Jacobs, J., and K. Potter. 1998. Hate crimes: Criminal law and identity politics. Oxford: Oxford

University Press.

Jenness, V. 2001. The hate crime cannon and beyond: A critical assessment. Law and Critique 12:

279–308.

Lawrence, F. 1999. Punishing hate. London: Harvard University Press.

MacPhail, B. 2002. Gender-bias hate crimes: A review. In Hate and bias crime: A reader, ed. B. Perry,

261–272. London: Routledge.

MacPherson, W. 1999. Stephen Lawrence inquiry: Report of an inquiry by Sir William MacPherson of
Cluny. London: HMSO.

Mason, G. 2001. Not our kind of hate crime. Law and Critique 12 (3): 253–278.

Mental Health Media. 2001. Perfect people (video). London: Mencap.

Mencap. 1999. Living in fear. London: Mencap.

Moran, L., and B. Skeggs. 2001. Sexuality and the politics of violence and safety, 27. London: Routledge.

Morris, J. 1991. Pride against prejudice. London: Women’s Press.

Ray, L., and D. Smith. 2001. Racist offenders and the politics of ‘hate crime’. Law and Critique 12:

203–221.

Rosga, A. 2001. Deadly words: State power and the entanglement of speech and violence in hate crime.

Law and Critique 12: 223–252.

Sen, A. 2006. Identity and violence: The illusion of destiny. London: Penguin Books.

Shakespeare, T. 1997. Cultural representation of disabled people: Dustbins for disavowel? In Disabilty
studies: Past present and future, ed. L. Barton and M. Oliver, 217–233. Leeds: The Disability Press.

Shakespeare, T. 2001. The social model of disability: An outdated ideology. Research in Social Science
and Disability 2: 9–28.

Taylor, C. 1997. Investigating culture and identity. London: Collins Educational.

Turning Point. 2004. Hidden lives: Improving life chances of people with a learning disability. London:

Turning Point.

Waxman, B.F. 1991. Hatred: The unacknowledged dimension in violence against disabled people.

Sexuality and Disability 9 (3): 185–197.

36 J. Perry

123

http://www.strategy.gov.uk/downloads/work_areas/disability/disability_report/disability_02current.htm
http://www.strategy.gov.uk/downloads/work_areas/disability/disability_report/disability_02current.htm


J/S3/09/4/4 

1 

 
JUSTICE COMMITTEE 

 
4th Meeting, 2009 (Session 3), Tuesday  27 January 2009 

 
SSI Cover Note 

 
SSI title and 
number: 
 

The Act of Sederunt (Fees of Sheriff Officers) 2008 
(SSI 2008/430) 
 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

22 January 2009 

Justice Committee deadline to 
consider SSI: 

9 February 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (please see the Annexe) 

Purpose of Instrument: This Act of Sederunt amends Schedule 1 
to the Act of Sederunt (Fees of Sheriff 
Officers) (No. 2) 2002 by substituting a 
new Table of Fees. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
 



J/S3/09/4/4 

2 

 
Annexe 

 
Act of Sederunt (Fees of Sheriff Officers) 2008 (SSI 2008/430)  

The purpose of this instrument is to amend the Table of Fees payable to Sheriff 
Officers, as set out in Schedule I to the Act of Sederunt (Fees of Sheriff Officers) 
(No.2) 2002 (SSI 2002/567) (‘the 2002 Act of Sederunt’) by the substitution of a new 
Schedule 1.The instrument comes into force on 26 January 2009. 

The preamble to this instrument states that it is made under powers conferred by 
section 40 of the Sheriff Courts (Scotland) Act 1907 and section 6 of the Execution of 
Diligence (Scotland) Act 1926.  These enabling powers are subject to negative 
procedure and to no procedure respectively. 

At its meeting on 23 October 2007, the Committee considered in private the legal 
position in relation to the combining of powers in single Scottish Statutory 
Instruments (SSIs) which are subject to different Parliamentary procedures.  The 
Committee subsequently wrote to the Scottish Government setting out is concerns in 
relation to this practice.  

The Scottish Government accepted that affirmative and negative procedures should 
not be combined in a single instrument, but took the view that it could be appropriate 
to combine powers subject to negative procedure and no procedure in the same 
instrument. It accepted that it would have to make a strong case for combining 
powers and would also have to ensure that the attribution of powers to the provisions 
in the instrument was clear.  The Scottish Government expected to make such cases 
to Parliament only rarely. 

This instrument is made by the Lords of Council and Session.  However, the same 
issues arise as were raised in 2007 with the Scottish Government.   

These issues were raised with the Lord President’s Private Office (‘LPPO’) in 2003 
but the practice of making instruments in respect of which the enabling powers are a 
mix of negative procedure and to no procedure has continued.  Given the more 
recent correspondence with the Scottish Government on this issue, an explanation 
was requested from the LPPO so that the Committee could consider its position fully 
when reporting on this instrument. (The correspondence is set out at Appendix 
7.)  

It its response the LPPO acknowledges that it is not generally desirable to combine 
the use of two powers where one is subject to negative procedure and the other to 
no procedure.  However, the LPPO considers that this is not something which affects 
the vires of this instrument and that there are practical reasons for combining the use 
of the different powers in this particular case.   

While the Committee acknowledges the practical advantages of following this course 
in these particular circumstances, we consider that questions of validity and practical 
effect could potentially arise were the Parliament to approve a motion to annul an 
instrument which combined powers subject to negative procedure and no procedure. 

No distinction is made within the instrument between those parts which have been 
made in exercise of the power under section 40 of the Sheriff Courts (Scotland) Act 
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1907 (i.e. subject to negative procedure) and those parts which have been made in 
exercise of the power under section 6 of the Execution of Diligence (Scotland) Act 
1926 (i.e. subject to no procedure).  In addition the Committee is not satisfied that 
the Scottish Parliament has the power to annul the instrument in so far as it was 
made under section 6 of the 1926 Act (which provided for no procedure.) 

The Committee therefore wishes to draw this instrument to the attention of the 
lead committee and the Parliament on the basis that it combines negative 
procedure and no procedure and that, while an explanation has been provided 
by the Lord President’s Private Office for this approach, the Committee 
considers such an unusual exercise of the enabling powers inappropriate as it 
could give rise to technical difficulties in the event of a motion to annul the 
instrument being successful. 
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Appendix 7 

 
Act of Sederunt (Fees of Sheriff Officers) 2008 (SSI 2008/430) 
 
On 12 January 2009 the Lord President’s Private Office was asked in relation 
to SSI 2008/430–– 
 
Given that the preamble to this instrument states that it is made under powers 
conferred by section 40 of the Sheriff Courts (Scotland) Act 1907 and section 6 of 
the Execution of Diligence (Scotland) Act 1926 and that these enabling powers are 
subject to negative procedure and to no procedure respectively: 
 
(1) to explain why it has elected to combine enabling powers which are subject to 
negative procedure and no procedure in this instrument; 
 
(2) to advise whether the powers are used in combination for the whole instrument or 
whether particular provisions are attributable to each power; and  
 
(3) to comment on the practical and legal difficulties that would arise should the 
Parliament seek to annul this instrument. 
 
The Lord President’s Private Office responds as follows–– 
 
The table of fees for sheriff officers is updated on an annual basis.  These matters 
appear to have been raised by the Subordinate Legislation Committee in relation to 
the 2003 update (SSI 2003/538) when it asked for confirmation as to how the use of 
two different procedures in that instrument was likely to work in practice and which 
parts of the instrument could be annulled by the Parliament.  A response was 
provided by letter of 21 November 2003.  It is not clear whether the Committee 
considered this matter further or whether it was content with the explanation given in 
our letter, although it did not pursue the matter in the immediately subsequent years.   
 
Question (1)   
Our response to this question is essentially the same as our response in 2003.  We 
recognise that it is not generally desirable to combine the use of two powers where 
one is subject to negative procedure and the other to no procedure.  However, we 
would suggest that this is not something which affects the vires of the instrument.  
Moreover, we consider that there are good practical reasons for doing so in this 
particular case.  The most important of these is that the instruments specifying the 
fees of sheriff officers are used on a day-to-day basis by sheriff officers and others.  
For ease of reference, the fees have been set out in a single table.  We would 
suggest that change to that approach might cause confusion amongst the users of 
the table and would be considerably less convenient for them.    
 
In these circumstances, we consider that the use of two powers in the above 
instrument is appropriate.  Indeed, to do otherwise might be overly technical and 
perhaps unhelpful.  The intention is that the table of fees should be as accessible 
and straightforward to use as possible and we hope that the Committee will accept 
that, in this case, the combination of powers is appropriate.  Indeed, if the Committee 
are content, it would be helpful if the matter could be recorded so that the issue is 
not raised in connection with future annual increases in fees. 
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Question (2)  
Our response to this question is, again, essentially the same as our response in 
2003. Section 6 of the Execution of Diligence (Scotland) Act 1926 (c.16) (‘the 1926 
Act’) provides that the Court of Session may by Act of Sederunt fix the fees of sheriff 
officers or others in respect of anything done under the 1926 Act.  The power to fix 
fees is limited by reference to the activities of sheriff officers under the 1926 Act.  
The power could not, for example, be exercised to fix fees in respect of diligence 
executed by sheriff officers under the Debt Arrangement and Attachment (Scotland) 
Act 2002 (asp 17) (‘the 2002 Act’).  The powers which may be exercised by the 
Court of Session under the 1926 Act are not subject to any parliamentary procedure. 
 
Section 40 of the Sheriff Courts (Scotland) Act 1907 (c.51) (‘the 1907 Act’) provides 
that the Court of Session may regulate the fees of, amongst others, sheriff officers.  
No limit is specified as to the activities in relation to which the fees may be regulated, 
however, the general power set out in the 1907 Act is necessarily subject to the 
more specific power set out in the subsequent 1926 Act.  Accordingly, section 40 of 
the 1907 Act cannot be used to fix the fees of sheriff officers in relation to anything 
done under the 1926 Act.  The exercise of the power to regulate fees under the 1907 
Act is subject to annulment by the Scottish Parliament. 
 
The current table of fees for sheriff officers covers the actions of sheriff officers under 
both the 1926 Act (such as the service of certain documents by post under section 2 
of the 1926 Act), and other enactments such as the Debtors (Scotland) Act 1987 
(c.18) and the 2002 Act.  Consequently, both powers are narrated in the preamble to 
the present instrument as has been done on an annual basis since at least 1986 
(see Act of Sederunt (Fees of Sheriff Officers) 1986 (S.I. 1986/226)). 
 
Question (3)   
Our view is that the effect of a successful motion to annul would be that the whole 
instrument was annulled. 
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