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JUSTICE COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2009 (Session 3) 
 

Tuesday 20 January 2009 
 
The Committee will meet at 10.15 am in Committee Room 1. 
 
1. Offences (Aggravation by Prejudice) (Scotland) Bill: The Committee will 

take evidence on the Bill at Stage 1 from— 
 

Euan Page, Parliamentary Government Affairs Manager, The Equality
and Human Rights Commission 
 

and then from— 
 

Superintendent David Stewart, Project Manager of ACPOS Diversity 
Strategy Project, and Inspector Dean Pennington, Secretary of ACPOS 
Diversity Strategy Project, Association of Chief Police Officers in Scotland; 
 

and then from— 
 

Alan McCreadie, Deputy Director Law Reform, Raymond McMenamin, 
Criminal Law Committee, and David Cabrelli, Equalities Law Sub-
Committee, The Law Society of Scotland. 
 

2. Justice and Home Affairs in Europe: The Committee will take evidence 
from— 

 
Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Brian Peddie, Darren Burgess, and Danny Jamieson, EU and International 
Law Branch, Civil Law Division, Scottish Government. 
 

3. Subordinate legislation: The Committee will take evidence on the draft 
International Organisations (Immunities and Privileges) (Scotland) Order 2009 
(SSI 2009/draft) from— 

 
Kenny MacAskill MSP, Cabinet Secretary for Justice; 
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Brian Peddie, EU and International Law Branch, Civil Law Division, and 
Paul Johnston, Constitutional and Civil Law Division, Scottish Government 
Legal Directorate, Scottish Government. 
 

4. Subordinate legislation: Kenny MacAskill MSP (Cabinet Secretary for Justice) 
to move S3M-3147— 

 
That the Justice Committee recommends that the draft International 
Organisations (Immunities and Privileges) (Scotland) Order 2009 be 
approved. 
 

5. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
the Assistance by Way of Representation (District Court Financial Limit) 
(Scotland) Order 2008 (SSI 2008/416); 
  
the Legal Profession and Legal Aid (Scotland) Act 2007 (Handling 
Complaints and Specification of Interest Rates) Order 2008 
(SSI 2008/428). 
 

 
Douglas Wands 

Clerk to the Justice Committee 
Room T3.60 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5195 
Email: douglas.wands@scottish.parliament.uk

mailto:douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 1  

Paper from SPICe (private paper) 
 

J/S3/09/3/1 (P) 

Agenda item 2  

Paper from the Clerk 
 

J/S3/09/3/2 

Paper from SPICe (private paper) 
 

J/S3/09/3/3 (P) 

SPICe briefing on EU family law initiatives 
 

J/S3/09/3/4 

Scottish Government briefing on the Czech Presidency of 
the EU 
 

J/S3/09/3/5 

Scottish Government update - criminal and police 
 

J/S3/09/3/6 

Scottish Government update - civil 
 

J/S3/09/3/7 

Agenda item 3  

SSI 2009/draft cover note 
 

J/S3/09/3/8 

The International Organisations (Immunities and Privileges) 
(Scotland) Order 2009
 

  

Agenda item 5  

SSI 2008/416 cover note 
 

J/S3/09/3/9 

The Assistance by Way of Representation (District Court 
Financial Limit) (Scotland) Order 2008
 

  

SSI 2008/428 cover note 
 

J/S3/09/3/10 

The Legal Profession and Legal Aid (Scotland) Act 2007 
(Handling Complaints and Specification of Interest Rates) 
Order 2008
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JUSTICE COMMITTEE 
 

3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 
 

Justice and Home Affairs in Europe cover note 
 

1. At its meeting on 11 November 2008, the Committee considered an update 
paper from the Clerk on JHA issues in Europe and agreed to invite the Cabinet 
Secretary for Justice to give evidence at a future meeting. 
 
2. The Committee identified a number of areas of interest namely Eurojust, Prum 
and the applicable law on matrimonial matters.  SPICe has provided an update 
paper specifically on EU family law initiatives, enclosed with members papers. 
 
3.  The Scottish Government has provided a paper on the priorities of the Czech 
Presidency of the Council of the EU (1 January 2009 to 30 June 2009) from which it 
can be seen that it is intended to progress a number of issues of potential interest to 
the Committee.  Attached to this paper are the updated tables on the principal EU 
JHA criminal and police and civil dossiers, again enclosed with member’s papers.  
  
4. As members will be aware, the European and External Relations Committee 
(EERC) is presently consulting subject committees on the European Commission’s 
legislative and work programme for 2009 with a view to identifying the policy and 
legislative initiatives which could have the most impact for Scotland.  The 
consultation responses will form the basis of the work of the Parliament’s European 
Officer.  All subject committees have been asked for their views on the particular 
issues that should be tracked in order to properly target resources.  EERC is looking 
for responses from subject committees by the end of February.  It is hoped that 
following the evidence session with the Cabinet Secretary that the Committee will be 
in a position to respond to the EERC. 
 
5. Members are therefore asked to consider what issues it would be helpful for 
the European Officer to track. 
 
 
 
 

 
 

 



J/S3/09/3/4 

Agenda item 2 
 

20 January 
2009 

 

 

 
 

JUSTICE COMMITTEE 
 

UPDATE ON EU FAMILY LAW INITIATIVES 
 
Introduction  
 
1. This briefing outlines the latest developments relating to EU family law 

(including succession and wills). It is intended to assist the Justice 
Committee in relation to its meeting on 20 January when the Cabinet 
Secretary for Justice will be giving evidence in relation to EU justice 
matters.  

 
2. There are four main initiatives in the field of EU family law currently in 

progress and which are considered in this briefing. Broadly speaking, 
these initiatives relate to: 

 
(a) maintenance obligations 
(b) divorce 
(c) matrimonial property 
(d) succession and wills 

 
The UK ‘opt-in’ 
 
3. For the purposes of the Treaty establishing the European Community, EU 

family law initiatives fall under the heading of ‘judicial co-operation in civil 
matters’. At present, the UK has an ‘opt in’ in relation to any measure 
falling under this heading. This means it can opt to be bound by the terms 
of the measure but is under no obligation to do so. 

 
Private international law  
 
4. The current initiatives at EU level covering family law are not concerned 

with altering the substantive content of member states’ national law (eg 
what the grounds for divorce are in a particular member state). Instead 
they are mainly concerned with ‘private international law’ which is the 
branch of any country’s legal system which regulates private relationships 
which have an international element. For example, the breakdown of a 
marriage involving two individuals from different member states is 
potentially a matter for private international law. 

 
5. Private international law consists of rules that enable the courts of any 

country to determine the following three matters: 
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(a) whether the courts of a particular country have ‘jurisdiction’, ie authority 
to hear and decide a case 
 

(b) which system of national law should be applied to determine the rights 
and obligations of the parties in a case (known as ‘the applicable law’ 
or ‘conflict of law’ rules) 

 
(c) the extent to which a judgement of a court of another country should be 

recognised in the country in question and how such judgements are to 
be enforced, should that be necessary 

 
‘Forum shopping’ 
 
6. One of the main justifications given as to why there is a need for EU 

initiatives to harmonise member states’ private international law rules in 
the area of family law is to avoid the risk of ‘forum shopping’. Forum 
shopping is the informal name given to the practice where an individual 
brings a court action in the country not with which his or her case is most 
closely connected but in the country in which he or she thinks the law is 
most advantageous to him or her.  

 
The UK’s approach to EU family law initiatives 
 
7. In general, the UK Government and the Scottish Government are sceptical 

of the benefits of the EU initiatives in the field of family law. Their two main 
concerns are as follows: 

 
(a) that UK courts could on occasion be required to apply the law of other 

member states in cross-border cases, adding unnecessary complexity 
and cost to proceedings 
 

(b) that proposals do not take adequate account of the legal systems of 
the UK, including the Scottish system 

 
8. The first concern outlined at (a) above deserves further explanation. Under 

the UK’s current applicable law rules the UK’s domestic law is routinely 
applied in UK court proceedings (even though those proceedings have an 
international element). So, for example, in an ‘international’ divorce case 
being heard in a Scottish court, Scottish divorce law always applies. This 
contrasts with the position in the majority of other member states where 
the applicable law in a particular case is decided on the basis of a scale of 
connecting factors that seek to ensure the case is determined according to 
the law of the country with which it has the closest connection. This means 
the court of one member state could have to apply the law of another 
member state. Harmonisation of member states’ applicable law rules at 
EU level along the lines of the approach taken in the majority of member 
states would open up the possibility that UK courts could have to apply the 
family law of other member states in ‘international’ cases.  
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9. The UK generally takes the view that the best way forward in cross-border 
family law matters is to consider non-legislative options or to develop 
legislative measures on mutual recognition and enforcement of judgments 
that improve the working of existing laws (ie only (a) at para 5 above 
should be addressed at an EU level, not (b) or (c)). 

 
10. The individual EU family law initiatives are considered in more detail 

below. 
 
Maintenance obligations 
 
11. In 2005 the Commission published a Proposal for a Regulation on 

Maintenance Obligations. Negotiations in relation to this Proposal are now 
at an advanced stage. 

 
12. ‘Maintenance obligations’ for the purposes of the Proposal include all 

maintenance payments made in the context of family relationships. The 
most common types of payment falling under this heading are 
maintenance paid to children by their parents (usually following the 
separation or divorce of those parents) and regular sums paid by an 
individual to his or her former spouse after a divorce. The Proposal seeks 
to harmonise member states’ rules of private international law in this area. 

 
13. For the reasons outlined above, the most controversial aspect of the 

Proposal from the perspective of the UK and Scottish Governments is the 
part relating to the harmonisation of member states’ applicable law rules. 
Consequently the UK Government initially decided not to opt-in to this 
Proposal. However, importantly agreement has now been reached to put 
the applicable law provisions in an optional protocol rather than in the body 
of the Regulation. Consequently, in September 2008, the Scottish 
Government reported that although a few issues remain outstanding, if  
these are resolved satisfactorily the UK Government aims to opt-in to the 
proposed regulation. 

 
Divorce 
 
14.  In 2006 the Commission published a Proposal for a Regulation on 

Applicable Law and Jurisdiction in Matrimonial Matters (sometimes 
referred to as ‘Rome III’). This includes proposals for harmonising member 
states’ rules of private international law in relation to divorce cases with an 
international element. 

 
15. Again the proposals relating to the ‘applicable law’ rules were a matter of 

particular controversy for the UK and Scottish Governments and the UK 
Government elected not to opt-in to the Proposal. Negotiations 
subsequently stalled amongst the remaining member states and the latest 
development is that matters might be progressed by way of the ‘enhanced 
cooperation’ procedure. This is a procedure which is available under the 
Treaty on European Union and which allows member states to move 
forward at different speeds and towards different goals. The UK 
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Government has already indicated that it will not be participating in an 
instrument developed this way.  

 
Matrimonial Property 
 
16. In 2006 the Commission published a Green Paper on Matrimonial Property 

which proposed a comprehensive harmonisation of member states’ 
systems of private international law in relation to matrimonial property 
regimes. In other words, EU private international law rules were envisaged 
on (a) jurisdiction; (b) applicable law; and (c) recognition and enforcement 
of judgements. 

  
17. Many member states have matrimonial property regimes which address 

how property belonging to the parties to a marriage is treated in law both 
during the lifetime of the marriage and on divorce. However, in the UK the 
relevant rules principally relate to how property is divided up on divorce (as 
a marriage itself has little effect on the ownership of property). In Scotland, 
the relevant law is found in the Family Law (Scotland) Act 1985 and is 
referred to as ‘financial provision on divorce’. 

 
18. From a Scottish perspective, there is a very close relationship between the 

project on matrimonial property and the Proposed Regulation on 
Maintenance Obligations (see above) as ‘financial provision on divorce’ 
does not make a distinction between any regular financial payments to the 
former spouse after a divorce and the division of matrimonial property on 
divorce – indeed the court considers the need for the former as part of its 
consideration of the latter issue.1 

 
19.  It is worth noting that Scots law favours a ‘clean break’ on divorce with the 

parties resuming their financial independence after the division of any 
matrimonial assets. Consequently, ongoing financial obligations after 
divorce (other than aliment or child support in respect of any children) only 
tend to be sanctioned by a court in respect of the end of a ‘traditional’ 
marriage of long duration, ie where one party has been the breadwinner 
and the other has suffered financially by giving up work to look after the 
children. This ‘clean break’ approach arguably makes the project on 
matrimonial property of particular significance for Scotland. 

 
20. In February 2007 the UK Government (with the support of the Scottish 

Government) issued an unenthusiastic response to the Green Paper which 
contained two main criticisms of the Commission’s approach. In the first 
place, the UK Government said that the Commission had not taken 
sufficient account of the legal systems of common law jurisdictions such as 
England and Wales and Scotland. Secondly, the UK Government said that 
the Commission had not provided any evidence that there were problems 
with the current operation of cross-border cases to do with the division of 
matrimonial property.  

                                                 
1 Note however that the areas of law concerning the financial support of children after divorce 
(namely the law of aliment and the law relating to child support) are separate from ‘financial 
provision on divorce’. 
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21. The Commission is expected to adopt a draft proposal on matrimonial 
property by the end of 2009. The Scottish Government’s latest update in 
September 2008 stated that “consideration is being given to the 
preparation of follow-up responses for Scotland and England and Wales to 
inform thinking within the Commission”.2 

 
Succession and Wills 
 
22. In March 2005 the Commission published a Green Paper on Succession 

and Wills which considered the need for harmonisation at EU level of 
member states’ rules of private international law on (a) jurisdiction; (b) 
applicable law; and (c) recognition and enforcement of documents and 
court judgements. In addition, the Paper considered whether there should 
be a scheme for registering wills at an EU level, including the possibility of 
having a centralised register. It also considered whether there was a need 
for a ‘European Certificate of Inheritance’ which would have the uniform 
effect throughout the EU of evidencing the deceased’s heirs’ entitlement to 
an estate in a particular instance. 

 
23. In 2006 the UK Government published a sceptical response to the Green 

Paper. It questioned whether, due to the great diversity of member states’ 
domestic law in the area of wills and succession, a proposal at EU level in 
this area was a realistic prospect. It stressed that any such proposal must 
not impact on important aspects of domestic successions laws of the UK. 
The Government said it had no overriding objection in principle to any 
register of wills but said that it should be voluntary and should not preclude 
the making of informal wills (currently possible in the UK). The 
Government also said that a European Certificate of Inheritance might be 
a useful starting point for an EU proposal but would need to accommodate 
the fact that in common law jurisdictions (unlike in continental jurisdictions) 
executors have a key role in heirs taking legal title to the deceased’s 
property. 

 
24. Succession and Wills is currently a priority for the Scottish Government. 

The Commission has now issued a preliminary draft of the proposed 
regulation on succession and wills for discussion and the Scottish 
Government is consulting with stakeholders about its content. A formal 
proposal from the Commission is expected in the course of 2009.  

 
 
Sarah Harvie-Clark 
SPICe Research 
January 2009 
 

Note: Committee briefing papers are provided by SPICe for the use of 
Scottish Parliament committees and clerking staff.  They provide focused 

information or respond to specific questions or areas of interest to committees 
and are not intended to offer comprehensive coverage of a subject area. 

                                                 
2 See Annex B of J/S3/08/27/5. 
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JUSTICE COMMITTEE 
 

3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 
 

SCOTTISH GOVERNMENT BRIEFING - CZECH PRESIDENCY OF THE COUNCIL 
OF THE EU – JUSTICE AND HOME AFFAIRS (JHA) PROSPECTS 

 
General 
 
The Czech Presidency of the EU runs from 1 January to 30 June 2009.  Their overall 
priorities include economics, energy and the European Union in the World.  Their 
objectives in the area of justice are more efficient legal proceedings and more 
certainty for citizens.  Their overall aim is to help ensure that European citizens will 
know in advance where they can and have to go to court, and under which legal 
rules – whether in civil or criminal matters. 
 
The Czechs intend to focus on further development of the European e-justice 
portal, mainly in terms of consolidating the current pilot projects and opening them 
to a broader forum of Member States.  The Presidency will co-operate closely with 
the Commission in defining projects for realisation within the portal by the end of 
2009.  They want to focus on activities which would promote and facilitate the more 
frequent use of videoconferencing in cross-border cases.  They also intend to further 
develop the pilot project of integrated insolvency registers, to enable further Member 
States to take part in the project and to develop technical solutions for facilitating 
other functionalities in the portal. 
 
As regards migration and asylum issues, the Czech Presidency will focus 
particularly on ensuring a successful start with the implementation of the European 
Pact on Immigration and Asylum.  The Czechs wish to continue the work on 
strengthening the implementation of the Global Approach to Migration in all its 
dimensions and to make use of its existing instruments, including migration missions, 
co-operation platforms and mobility partnerships. 
 
Main criminal and police initiatives 
 
An important topic during the Czech Presidency will be the fourth round of mutual 
evaluations about the practical application of the European Arrest Warrant.  After 
examination of the remaining evaluation reports in the first half of 2009, a final 
evaluation report will be submitted.  Discussion of that report, which may occur 
during the Czech Presidency, will conclude the multi-annual evaluation process. 
 
In the field of police co-operation, the Czech Presidency will focus on child 
protection, in particular, on the Safer Internet Programme for children, with a 
conference on this topic being held in April in Prague.  The Presidency is also ready 
to launch discussions on the expected Commission proposal for amendment of the 
Council Framework Decision on combating the sexual exploitation of children and 
child pornography.  It is anticipated that this initiative will seek to establish a more 
effective criminal law framework for combating illegal conduct - including jurisdiction 
rules, relevant mechanisms for sanctions, as well as preventive measures and 
specific rules on protection of victims.  The Presidency’s main objective is to 
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contribute to the negotiation of an instrument with a practical added value.  The 
Czechs also intend to take forward similarly anticipated Commission amendments to 
the Framework Decision on human trafficking. 
With regard to judicial co-operation in criminal matters, the Czech Presidency will 
focus on negotiations of the proposal of Framework Decision on prevention and 
settlement of conflicts of jurisdiction in criminal matters, which is an initiative of 
the Czech Republic together with other Member States.  The proposal aims to 
establish a system of exchange of information about ongoing criminal proceedings 
between the competent authorities of the Member States, with the objective of 
agreeing on the best placed jurisdiction to conduct proceedings where there may be 
a potential conflict. 
 
In the area of substantive criminal law, the Czech Presidency will focus on the final 
agreement on the amendment of the Ship-source Pollution Directive, which shall 
introduce criminal law provisions in order to establish effective protection against 
maritime pollution.  Discussions between the Presidency on behalf of the Council, 
the European Parliament and the Commission will take place in order to reach an 
agreement in the co-decision procedure.  The Czechs aim to reach an agreement 
with the European Parliament on the text amending the Ship-source Pollution 
Directive in the first reading. 
 
Main civil initiatives 
 
The main focus in the field of civil justice during the Czech Presidency will be the 
discussion within the Council of the new regulation regarding succession and wills.  
This complex regulation is aimed at  harmonisation of jurisdiction rules and conflict of 
law rules and, in particular, introduction of the mechanism for mutual recognition of 
judgements in succession matters, to contribute to more effective settlement of 
cross-border inheritance claims within the community. 
 
The Czech Presidency will aim to both initiate and finish the discussions on two 
regulations governing the mechanism authorising Member States to negotiate and 
conclude bilateral agreements with third states in the area of civil justice, 
falling otherwise under the exclusive external Community competence. 
 
The Czechs will continue the work of the French Presidency and lead a debate 
aiming at specification of several aspects of the Council’s position on the common 
frame of reference for European contract law (CFR).  CFR is intended to be used 
as a handbook for Community legislators, containing definitions of legal terms, 
fundamental principles and model rules of the contract law based on the best 
solutions found in the Member States’ legal orders and in the Community law. 
 
The Czechs aim to initiate and finalise discussions within the Council on the report 
on the revision of the “Brussels I” Regulation (Council Regulation EC No. 44/2001 
on the recognition and enforcement of judgements in civil and commercial matters).  
This report was prepared by a group of academics after an extensive study was 
undertaken in 2007 into the application of the Regulation. 
 
With regard to Rome III, as the original proposal for a Regulation on jurisdiction and 
applicable law in matrimonial matters (cross-border divorce) was not adopted, the 

2 
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Commission has been asked by a group of Member States to submit a new 
proposal, which would cover only the issue of applicable law rules.  Any new 
instrument would be adopted on the basis of enhanced co-operation and, as such, 
would need to have an impact analysis considering the likely affect on all Member 
States – both those that participate in any enhanced cooperation and those that do 
not.  If the proposal is submitted, the Czech Presidency is prepared to launch 
negotiations: the UK would not be amongst the 10 or so participating Member 
States.  
 
JHA and External Relations 
 
The 2005 ‘Strategy for the External Dimension of JHA’ will expire in December 
2009.  The “Presidency Trio” (the previous French, current Czech and following 
Swedish Presidencies) has launched the preparation of a new strategy to be 
effective from 1 January 2010.  In order to improve the co-ordination and strategic 
oversight of JHA external relations work, the French Presidency set up an ad hoc 
“JHA-Relex” working group.  Its mandate is to help develop the new strategy, and 
also to assist in improving the co-ordination of JHA external relations work and 
forging a better link between the internal and external JHA priorities. 
 
In the fight against terrorism, the Czech Presidency will pay particular attention to 
the continuation of the initiative launched by the Slovenian Presidency, aimed at the 
integration of the law enforcement agencies of Western Balkan countries in the EU 
counter-terrorism effort. 
 
The Czech Presidency will continue the ongoing dialogue and co-operation with third 
countries in the fight against illicit drugs.  The priority focus will be Eastern and 
South-Eastern Europe, with a view to the envisaged Eastern Partnership, although 
particular attention will also be paid to other regions including the Western Balkans, 
Central Asia, Western Africa and Latin America.  Discussions on possible ways of 
assisting Western African countries in combating drug trafficking will be continued 
following the initiative launched by the French Presidency.  The Czech Presidency 
will also focus on the completion of the new Action Plan for Central Asia and will 
seek to link the dialogue with these countries and Afghanistan, with the aim of 
strengthening the synergies between EU’s activities and actions by EU’s partners.  
The fight against drugs will continue to be an important issue for regular 
consultations with Latin American countries at both expert and high level. 
 
Recently, Member States have expressed their willingness to negotiate an 
agreement on mutual legal assistance with Japan.  During the Czech Presidency, 
a mandate for negotiating an agreement on mutual legal assistance in criminal 
matters between EU and Japan will be prepared and discussed, and possibly also 
adopted. 
 
 
EU and International Law Branch 
Civil Law Division 
Scottish Government 
January 2009 
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JUSTICE COMMITTEE 
 

3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 
 

SCOTTISH GOVERNMENTUPDATE - PRINCIPAL EU JHA CRIMINAL AND POLICE DOSSIERS JANUARY 2009 UPDATE 
 

Subject and Summary of Proposal Current Position Next Steps 
Framework Decision on Financial Penalties.  
(Devolved) 
This FD applies the principle of mutual 
recognition to fines.  The effect, in general, is that 
a fine given in one EU jurisdiction can be 
enforced in any other.   
 

Adopted on 24 February 2005 as 
Council Framework Decision 
2005/214/JHA. 

Implementation deadline was 22 March 2007.  An 
affirmative order making power was included in the 
Criminal Proceedings etc (Reform) (Scotland) Act 
2007, reflecting the devolved nature of this dossier.  It 
is anticipated that an Order will be tabled in the 
Scottish Parliament along a similar timetable to the 
implementing provisions in the rest of the UK, to 
facilitate consistent UK wide compliance.  The UK 
implementing provisions are in the Criminal Justice 
and Immigration Act 2008, but they are not yet in 
force.  It is anticipated that the necessary measures 
will be in place by summer 2009. 
 

Framework Decision on Mutual Recognition 
of Confiscation Orders.  (Devolved) 
This FD applies the principle of mutual 
recognition to seizure of assets.  The effect, in 
general, is that an order to confiscate assets 
made by a court in one EU jurisdiction can be 
enforced in any other. 
 

Adopted on 6 October 2006 as Council 
Framework Decision 2006/783/JHA. 

Implementation deadline was 24 November 2008.  
Scottish Government policy leads are considering 
implementation and are in contact with their Home 
Office counterparts.  Current proceeds of crime 
legislation is contained in a single UK wide statute and 
no particular Scottish dimensions appear to be raised 
in that context by the FD. 
 

Framework Decision on the European 
Evidence Warrant.  (Mainly devolved) 
This FD applies the principle of mutual recognition 
to the provision of certain types of readily available 
evidence in cross border criminal proceedings.  It 
will begin to replace traditional mutual legal 
assistance by, for example, creating deadlines to 
respond and limiting grounds for refusal. 

Published on 14 November 2003.  
Working Group negotiations commenced 
July 2004 and were substantially 
completed by 2006.  A general approach 
was reached at the JHA Council on 2 
June 2006, since when technical work on 
the text and forms has been completed. 
 

It is anticipated that the FD will be finally adopted 
early in 2009.  Implementation will be required some 2 
years after adoption.  Many of the functions related to 
mutual legal assistance are matters of criminal 
procedure, and are dealt with in operational terms for 
Scottish interests by the Crown Office.  The EEW 
when implemented will therefore impact on their 
operations. 

1 
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Subject Current Position Next Steps 

Framework Decision on Taking into 
Account Convictions in the Member States 
of the EU in the course of new Criminal 
Proceedings.  (Devolved) 
This FD proposes that the principle of 
assimilation be applied to previous convictions 
from foreign jurisdictions.  The intended effect 
is that a foreign previous conviction is to be 
treated in domestic criminal proceedings as 
would an equivalent domestic one, according 
to national law. 
 

Published 17 March 2005.  After initial 
negotiations the text was simplified and this 
enabled rapid progress to be made. A general 
approach was agreed at the December 2006 
JHA Council.  The Framework Decision was 
finally published on 24 July 2008 
(2008/675/JHA). 

Implementation is required by 15 August 2010.  It 
is thought that Scotland may be largely compliant 
already as a result, for example, of provisions 
included in the Criminal Justice (Scotland) Act 
2003.  Legal advisers are currently scrutinising 
this matter. 

Framework Decision on the application of 
the principle of mutual recognition to 
judgments in criminal matters imposing 
custodial sentences or measures involving 
the deprivation of liberty for the purpose of 
their enforcement in the European Union.  
(Devolved) 
 
This initiative deals with the conditions under 
which a custodial sentence imposed in one 
Member State can be enforced in another i.e. it 
relates to the transfer of prisoners. 
 

Published 24 January 2005.  Amongst matters 
requiring lengthy negotiation were the extent to 
which Member States should be obliged to 
accept transfers and also the extent to which 
prisoners themselves should have a say.  
However, a general approach was reached at 
the JHA Council in February 2007, since when 
technical work has been proceeding on the text, 
now thought to have been completed. 
 
This FD was formally adopted by Ministers at 
the November 2008 JHA Council. 
 

Formal publication is expected in early 2009.  As 
an implementation window of 3 years is to be 
given for this initiative, any necessary 
implementing legislation would probably need to 
be in place by 2012.  However, due to changes 
made in the Criminal Justice and Immigration Act 
2008, it is thought, subject to final confirmation, 
that the UK will be already compliant with the FD 
when it is finally published. 
 
Current assessment is that the impact on 
Scotland will be minimal due to the small number 
of EU prisoners in Scotland, and vice versa. 
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Framework Decision on the European 
Supervision Order in pre-trial 
procedures between Member States.  
(Devolved) 
The broad aim of this measure is to allow 
the substitution, in suitable cases, (where 
bail would be considered for a national in 
the same circumstances) of pre-trial 
detention for defendants in criminal 
proceedings arising in other Member 
States, with a non-custodial supervision 
measure in the person’s normal place of 
residence i.e. a type of bail, which would 
be mutually recognised. 
Recent Scottish legislation has revised bail 
provisions and a key interest for the 
Scottish Government will be the potential 
interplay between any EU initiative and 
domestic provision. 
 

Published 29 August 2006.  This was not a German 
Presidency priority and thus only one working group 
meeting was held during their Presidency.  However, the 
Portuguese Presidency held an orientation debate at the 
JHA Council in September 2007.  It was agreed that work 
should continue, but on the basis of a revised text which 
would be based firmly on the principle of mutual 
recognition, with as much respect as possible for national 
criminal law and procedure.  The revised text was finally 
published in December 2007.  The French Presidency 
made this dossier their main criminal priority, and after 
very intensive negotiations, achieved a general approach 
at the November 2008 JHA Council.  UK concerns about 
public protection were reflected in later texts.  Scottish 
Ministers were content with the outcome. 

Further work will be required on the agreed 
text to prepare it for publication.  It is likely 
that implementing legislation will be 
required. 

Proposal for a Council Framework 
Decision on the protection of personal 
data processed in the framework of 
police and judicial co-operation in 
criminal matters provided for by Title IV 
of the TEU.  (Reserved)   
This initiative aimed to improve mutual trust 
in police and judicial co-operation in 
criminal matters, by making detailed 
provisions in relation to the area of data 
protection.  However, the German 
Presidency published a simplified, revised 
text which sought to make overarching 
provision at a more general level. 

Proposal published on 4 October 2005.   However, 
discussions in the working group were unable to find a 
consensus on certain issues of scope and so the German 
Presidency proposed a new, more strategic approach.  
Progress was made on this basis and agreement was 
secured at the September 2007 JHA Council that scope 
ought to be restricted to cross border data, with a review 
clause 3 years after implementation, and that release of 
data to 3rd countries or international bodies would be 
permissible, but only if a number of conditions, including 
prior consent, were met.  Further intensive negotiations 
took place under the Portuguese Presidency, which was 
able to secure general agreement at the November 2007 
JHA Council.  This FD was formally adopted at the 
November 2008 JHA Council.  

Formal publication is now expected in early 
2009.  It is thought that the UK is already 
compliant with the terms of the Framework 
Decision.  Legislation in this area is 
reserved. 
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Framework Decision on recognition and 
supervision of suspended sentences 
and alternative sanctions.  (Devolved) 
This initiative seeks to enable convicted 
persons who have been given such 
sentences to return to their normal place of 
residence, and to facilitate the giving of 
such sentences, where this is otherwise 
appropriate, by setting out a scheme of 
mutual recognition and execution.  The 
scope includes parole within the definition 
of suspended sentence, as well as 
alternative and conditionally suspended 
sentences.  Scottish measures in this area, 
while similar to the rest of the UK, are 
distinctive both in terms of substantive 
provision and also procedures.  For 
instance, there are currently no suspended 
sentences in Scotland. 
 
 
 
 

Published on 15 January 2007 as an initiative of 
Germany and France.  Entered the working group in 
February 2007 as a major German Presidency 
priority.  However, the initial text was ambitious, with 
a wide scope, and thus progress was slow.   
 
The June 2007 JHA Council noted this but also 
reaffirmed that negotiations should continue on the 
basis of a broad scope. Nonetheless, during their 
Presidency, the Portuguese concluded that realistic 
progress would only be made if some simplifications 
and restrictions were introduced.  On this basis, and 
after making it their main criminal justice priority, a 
general approach was finally reached at the 
December 2007 JHA Council.  Issues for the UK 
and Scotland were division of competencies 
between the issuing and executing authorities, on 
the basis of proportionality, and definition of 
authorities – for example, domestically, not all 
subsequent decisions post judgement are taken by 
judicial authorities.  A satisfactory outcome was 
reached on these matters for UK interests.  The FD 
has now been published on 27 November 2008 
(2008/947/JHA) 

Implementation deadline is 6/12/2011. 
 
It is likely that legislation will be required in 
Scotland to implement this FD, which, following 
the establishment of the implementation deadline, 
policy leads and legal advisers will now consider 
in detail. 

Framework Decision on the fight 
against organised crime.  
(Devolved/Reserved) 
This FD seeks to add value to the EU 1998 
joint action by specifically penalising 
participating in and directing a criminal 
organisation and through some 
approximation of penalties. 

Published on 19 January 2005, it entered the 
working group in March 2005. 
 
Discussions focused on very technical matters such 
as the definitions of “participating” and “directing”.  A 
key issue for the UK was the interface with domestic 
conspiracy provisions in criminal law.  This FD 
achieved a general approach at the April 2006 JHA 
Council.  It was finally published on 24 October 
2008 (2008/841/JHA).   
 

Implementation deadline is 11/5/2010. 
 
It is thought, subject to final confirmation, that 
Scots law is already compliant with the FD 
provisions.   
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Framework Decision on the 
Transmission to and Keeping by the 
Member State of Nationality of 
Information on Criminal Convictions.  
(Devolved) 
This FD proposed that a complete record 
be kept in the state of nationality of 
convictions against an individual 
anywhere in the EU, electronic exchange 
of information between criminal records, 
and also provisions regulating requests 
for information in specific cases.  It also 
proposed measures to enable better 
understanding of what the convictions in 
question relate to e.g. identification of 
crime types which may be recorded 
differently between jurisdictions.  
Scotland has its own criminal record 
system. 

Published on 12 January 2006. 
 
Although a low priority under previous Presidencies, 
this dossier was a major German priority and, 
therefore, after intensive negotiations, they were able 
to achieve agreement to a general approach at the 
June 2007 JHA Council. 
 
Given technical issues in relation to connecting 
criminal record offices electronically, this aspect was 
not been included in the text which was agreed at the 
June 2007 JHA Council.  However, an implementing 
Council Decision on the establishment of the 
European Criminal Records Information System 
(ECRIS) was published by the Commission on 27 May 
2008.  In line with article 11 of the Framework 
Decision, the CD provides for a computerised 
electronic exchange system between Member States, 
in a standardised format, which should facilitate 
exchanges in a uniform and easily computer 
translatable fashion. 
 
The French Presidency also made this dossier a 
priority and achieved a general approach on the 
ECRIS Council Decision at the October 2008 JHA 
Council. 

It is hoped that the FD and CD will be adopted 
and formally published at some point in 2009, 
subject to the lifting of outstanding Parliamentary 
scrutiny reservations.  A 3 year implementation 
window has been provided, which would probably 
mean that any necessary measures would need 
to be in place by 2012.  At this stage, subject to 
confirmation, it is not thought that any major new 
legislation will be required. 
 
Scottish criminal record office officials have been 
involved in this dossier from an early point and 
this process will continue into the implementation 
stage. 
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Framework Decision and Directive on 
Ship Source Pollution.  (Mainly 
Reserved)  
 
These initiatives proposed a series of 
measures to promote more effective EU 
wide provision in criminal law against 
ship source pollution, in the wake of a 
series of high profile oil tanker incidents.  
 
 

Framework Decision 2005/667/JHA adopted 12 July 2005 
and Directive 2005/35/EC adopted on 7 September 2005.  
Subject to challenge by the Commission to the ECJ on legal 
base grounds, in the wake of the ECJ judgment of 13 
September 2005 (C-176/03, Commission v Council) on 
protecting the environment through criminal law.  The 
judgment in this case was given (C-440/05) on 23 October 
2007.  It annulled the FD on grounds that it could have been 
dealt with under a 1st Pillar legal base.  However, the ECJ 
concluded that it would not be appropriate under that legal 
base for detailed penalty types and levels to be proposed. 
 

The Commission tabled on 11 March 2008 a 
fresh Directive on ship source pollution, which 
will take account of the ECJ judgment in case C-
440/05.  Having been considered in detail in the 
working group, rapid progress has been made 
and it is hoped, as this is a co-decision dossier, 
to reach early agreement on the final text with 
the European Parliament. 

Framework Decision and Directive on 
Intellectual Property offences. 
(Reserved) 
 
These initiatives seek to approximate 
criminal law measures across the EU for 
counterfeiting intellectual property. 
 

Published on 12 July 2005, these initiatives entered the 
working group in October 2005.  The Commission has now 
published a new proposed Directive on 26 April 2006, 
replacing the previous combination of Directive/FD, in line 
with their interpretation of ECJ Case C 176/03. Negotiations 
were suspended in view of the further uncertainty created by 
the Commission challenge to the ship source pollution 
initiative, but tentatively resumed under the German 
Presidency, on a conditional basis, to look at issues in relation 
to necessity and scope. 
 
The UK has questioned the need for any new measures 
arguing that sufficient approximation has already been 
achieved through the Directive on the Enforcement of 
Intellectual Property Rights 2004/48/EC. 
 

Further progress depends in part on the worked 
through implications of the ECJ judgments in 
environment protection and ship source 
pollution, and whether, for instance, the 
principles outlined in the judgments have 
application beyond environment protection type 
matters.  However, the conclusions of experts as 
to whether there is actually a demonstrated need 
for new EU level legislation in this area will also 
be central.  There was no further work on this 
dossier during the Slovene or French 
Presidencies. 
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Framework Decision on combating 
racism and xenophobia 
(Devolved/Reserved) 
This initiative seeks to provide a 
minimum level of EU wide harmonisation 
of the substantive law in respect of racist 
and xenophobic crime.  The provisions 
also contain references to religious 
hatred, but in the context of an 
aggravating factor in racist crime.  While 
legislation in these matters is largely 
reserved, religious hatred is a devolved 
matter. 
 

The original proposal for EU legislation in this matter was 
proposed by the Commission in November 2001.  However, 
despite several attempts over the years, it was not possible to 
arrive at agreement.  Some of the issues which caused 
difficulties were in relation, for example, to freedom of 
expression.  However, a German Presidency priority was to 
promote fundamental rights in JHA, which saw a revised text 
tabled for negotiations.  This text formed the basis on which a 
general approach was agreed at the April 2007 JHA Council.  
The text was formally published on 28 November 2008 
(2008/913/2008) 

The implementation deadline is 28/11/2010.  
Legislation in the UK, including the Scottish 
aspects, is already compliant with the terms of 
the FD. 

Prüm Convention 
(Devolved/Reserved) 
The Convention was initially agreed 
between 7 Member States, outside the 
EU legislative framework, and makes 
provision for closer co-operation in a 
range of areas, such as DNA data and 
fingerprint exchanges, joint police 
operations, terrorism, air marshals, etc.  
There are a total of 52 Articles, arranged 
in 7 thematic Chapters.  For information 
exchanges, the Convention operates on 
an “anonymous” hit/no hit basis.  If a hit 
is confirmed then more detailed 
information has to be requested in 
accordance with national law, using 
conventional mutual legal assistance 
channels if appropriate. 
 

The German Presidency proposed to extract from the 
Convention a selection of key 3rd Pillar measures, mainly in 
the area of information exchange, and convert them into an 
EU Council Decision.  Therefore, provisions on, for example, 
air marshals and cross border “hot pursuit” were removed.  
This approach was agreed and the dossier, as a major 
German priority, received high priority.  As a result of 
intensive negotiations, a text on this basis was agreed at the 
June 2007 JHA Council.  Work then continued on a technical 
implementing Council Decision, which achieved general 
agreement at the November 2007 JHA Council.  Further work 
on this technical CD has continued, including the addition of 
an Annex, and this overall package was formerly adopted at a 
Council meeting on 23 June 2008.  The Prum Council 
Decision, Implementing Agreement and Technical Annex 
were published on Wednesday 6 August 2008 in the Official 
Journal as per link: 
 http://eur-
lex.europa.eu/JOHtml.do?uri=OJ:L:2008:210:SOM:EN:HTML. 
 

The effective date for UK implementation of 
Prüm will be 3 years and 20 days from 6 August 
2008 – a target date of August 2011.  The 
National Police Improvement Agency will 
manage implementation, with oversight from a 
UK-wide Steering Group.  A Scoping Study will 
be commissioned to define the parameters of 
this work and lay the ground for implementation.  
Scotland, of course, has its own DNA and 
fingerprint legislation, and Scottish officials and 
experts will be involved in the implementation for 
the UK, in respect of these devolved interests, 
including the Steering Group. 
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Directive on the protection of the 
environment through criminal law 
(Reserved/Devolved) 
The Directive proposes establishing a 
minimum set of serious environmental 
offences that should be considered criminal 
throughout the Community when 
committed intentionally or with at least 
serious negligence. The offences should 
be punishable by effective, proportionate 
and dissuasive criminal sanctions for 
natural persons, whereas criminal or non-
criminal sanctions are to be applied to legal 
persons.  Scope covers a broad range of 
environmental subject matter, provisions 
for the protection of which are currently in a 
range of UK and Scottish legislation. 
 

This proposal, published on 9 February 2007, 
replaces previous proposals, in order to implement 
the findings of the European Court of Justice in its 
judgment of 13 September 2005 (C-176/03, 
Commission v Council), which annulled the 
Framework Decision 2003/80/JHA on the protection 
of the environment through criminal law. 
  
According to the judgment, the Community (i.e. in 
the 1st Pillar) may take measures relating to the 
criminal law of the Member States which it 
considers necessary in order to ensure that the 
rules it lays down on environmental protection are 
fully effective. 
  
Significant negotiations have now taken place, since 
the June 2007 JHA Council noted progress, with the 
focus having mainly been on which environmental 
provisions ought to be included.  The matter of 
criminal law provisions has also been settled 
following the recent ECJ judgment in the ship 
source pollution case, referred to on page 7 above, 
with the Commission having accepted that it is not 
currently appropriate under this legal base for 
detailed criminal sanctions to be specified.  They 
must simply be effective, dissuasive and 
proportionate.  A 1st Reading agreement was 
reached with the European Parliament in June 2008 
and the Directive was formally published on 19 
November 2008 (Directive 2008/99/EC). 

A 2 year implementation period is provided with a 
deadline of 26/12/2010.  Early analysis appears to 
suggest that current domestic environment 
protection provisions may already enable 
transposition requirements to be met.  However, 
this is subject to further detailed analysis.   
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Framework Decision on the 
enforcement of judgements in absentia 
(Devolved) 
The object of this FD is to (a) underline the 
procedural rights of persons subject to 
criminal proceedings; (b) facilitate criminal 
judicial co-operation by clarifying mutual 
recognition of decisions between Member 
States; and (c) promote greater 
consistency in mutual recognition 
instruments where judgements in absentia 
may be a factor.  It proposes to amend 5 
existing FDs that deal with the issue.  In 
general, the main purpose is to clarify 
where the responsibilities lie between 
issuing and executing authorities. 
 

This proposal was launched by the Slovene 
Presidency on 14 January 2008 as one of their main 
criminal justice priorities.  Since then there have 
been very intensive working group negotiations.  As 
a measure of limited scope the Slovenes were 
hopeful of bringing matters to a very swift 
conclusion, as early as the April 2008 JHA Council, 
where they brought forward the draft text for 
discussion.  However, although most Member 
States were able to accept the text as it was 
presented, some delegations required further time 
for reflection. 
 
Following further negotiations a general approach 
was reached at the June 2008 JHA Council. 

The text will now be prepared for final publication, 
which it is hoped will be early in 2009.     As this is 
a measure of limited scope, with no substantive 
harmonisation proposed, then it is not thought that 
there are any implications for purely domestic 
provision.  However, further detailed analysis will 
be needed to determine whether any refinements 
will be required to UK provisions with regard to the 
Framework Decisions in question. 

Framework Decision amending FD 
2002/475/JHA on combating terrorism 
(Reserved/Devolved) 
The original FD approximates the definition 
of terrorist offences in all Member States 
and determines the cases in which 
Member States are obliged to assume 
jurisdiction over terrorist offences  It 
includes specific measures on protection of 
and assistance to victims.  The amending 
FD aims to update the earlier FD, aligning 
it with the recent Council of Europe 
Convention on prevention of terrorism by 
including public provocation to commit 
terrorist offences, recruitment for terrorism 
and training for terrorism within scope. 
 

This proposal was first published by the 
Commission on 6 November 2007.  As the core 
provisions had already been negotiated at the 
Council of Europe, it was hoped that they could be 
incorporated into the legal order of the EU relatively 
quickly.  The February 2008 JHA Council noted 
progress in seeking to include the necessary details 
in the current FD.  This work was largely technical 
and the April 2008 JHA Council was able to agree a 
general approach. 

The text will be subjected to further scrutiny by 
jurists linguists, but can only be adopted once 
national Parliamentary scrutiny reserves have 
been lifted. 
 
Subject to final assessment, it is thought that 
domestic law in the UK, including Scotland, is 
largely compliant with the new provisions. 
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Framework Decision on prevention and 
settlement of conflicts of jurisdiction. 
(Devolved) 
This draft FD, an initiative of the Czech 
Presidency, seeks to establish the 
procedural framework under which national 
authorities exchange information about 
ongoing criminal proceedings which may 
give rise to a conflict of jurisdiction, and 
under which they would enter into direct 
discussions in order to reach mutual 
agreement on the best placed jurisdiction 
for conducting criminal proceedings.  

The Czech Presidency began negotiations at 
working group level on 6 January 2009.  Initial 
discussions appear to indicate that significant 
negotiations will be required in order achieve 
consensus.  Several delegations, including the UK, 
have argued that more clarity is needed in terms of 
overall objectives and scope, in order, for example, 
to avoid a bureaucratic process which may actually 
hinder proceedings, and undue overlap of function 
with Eurojust.   

The Czech Presidency have indicated that this is 
to be their main priority and have scheduled a 
large number of working group sessions over the 
coming 6 months. 
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JUSTICE COMMITTEE 
 

3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 
 

SCOTTISH GOVERNMENTUPDATE - PRINCIPAL EU JHA CIVIL DOSSIERS UPDATE JANUARY 2009  
Proposal Current Position Next Steps 

Green Paper on Succession and Wills 
(Devolved) 
This Commission Green Paper (issued 
March 2005) considered issues such as 
mutual recognition of the title of executors 
to administer estates, and common rules 
on which country’s law should apply to 
succession in an international case.  
 

Scottish Government officials consulted widely with 
key stakeholders and worked closely with UK 
Government colleagues in producing a consolidated 
UK response in August 2006. The gist of that 
response was that harmonisation of laws would be 
undesirable and unnecessary; any reforms should be 
based on mutual recognition and enforcement of 
judgments; and measures should cover only cases 
with a cross-border element, supported by clear 
evidence that they offer proportionate solutions to real 
problems. To inform the Commission’s deliberations, 
the UK and Scottish Government officials met with the 
Commission in December 2007 to discuss the sort of 
succession regime that the UK could support. A 
meeting of experts from Member States and the 
Commission took place on 30 June to discuss a 
preliminary draft of the proposed Regulation. 

This complex area has already been the subject of 
unsuccessful attempts at worldwide regulation in 
the Hague.  A universally acceptable EU solution 
may therefore be difficult to arrive at.  The 
Commission is considering responses to its 
proposals, as well as reflecting on the follow-up 
dialogue it has had with Member States.  The 
latest assessment is a draft legislative proposal 
will be adopted for negotiation around Easter 
2009.   In the meantime, the Scottish Government 
has consulted Scottish stakeholders about the 
content of the Commission’s preliminary draft 
Regulation.  

Proposed Council Regulation on 
jurisdiction and applicable law in 
matrimonial matters (Rome III) 
(Devolved) 
This draft Regulation proposed the 
introduction of common European rules 
regulating which country’s law would apply 
in cross-border divorce cases.  It would 
also have rationalised the EU’s 
jurisdictional rules, and provided for cases 
to be transferred between courts in 
different Member States. 

The UK’s response (October 2005) to the 
Commission’s Green Paper highlighted serious 
concerns around applying foreign law to cross-
border divorce situations. The UK, supported by the 
Scottish Government, opted out of the subsequent 
proposals brought forward by the Commission. The 
former Justice 1 Committee supported that decision. 
By May 2008 it was clear that a minority of Member 
States would not accept a Regulation on the lines 
proposed. At the July 2008 JHA Council a number of 
Member States indicated that they intend to ask  the 
Commission to submit a proposal for enhanced co-
operation. 

A number of Member States have reservations 
about the principle of using enhanced cooperation 
in this area.  The Czech Presidency is therefore 
exploring options for how work can proceed where 
agreement cannot be reached in an area where 
unanimity applies.  As this would be the first use of 
enhanced cooperation in JHA, and as such raises 
a number of procedural questions, it would be 
important to ensure robust analysis and impact 
assessment of any proposal brought forward by 
the Commission.  The UK has reaffirmed it has no 
intention of participating in any instrument.  
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Council Regulation creating a European 
Small Claims Procedure (the so called 
Small Claims Regulation) (Devolved) 
The aim of this Regulation is to make it 
easier to enforce cross-border small claims 
up to the value of €2,000. 
 

The Commission presented a revised proposal for a 
Regulation establishing a European Small Claim 
Procedure, following consultation on a 2003 Green 
Paper where the Executive contributed to the UK 
response.  After negotiations, the Regulation was 
formally adopted at the JHA Council in June 2007. 
 

The procedural provisions of the Regulation came 
into effect on 1 January 2009. 

Council Regulation on jurisdiction, 
applicable law recognition and 
enforcement of decisions relating to 
maintenance obligations (Devolved) 
This Regulation seeks to provide a more 
unified and consistent approach to 
maintenance claims for EU citizens who 
wish to apply where the maintenance 
debtor is in another EU country 
 

The UK, supported by the Scottish Government, did 
not opt into the draft instrument, largely for the same 
concerns about applicable law as with the ‘Rome III’ 
proposals.  Negotiations on the draft regulation 
began in February 2006.  A set of political 
guidelines were agreed at the June 2008 JHA 
Council.  Importantly for the UK, this agreement put 
the applicable law provisions in an optional protocol 
rather than the body of the Regulation, which paved 
the way for UK participation.  The Regulation is 
linked with a parallel international convention which 
was concluded in November 2007 in the Hague 
Conference on International Private Law.   
 

EU negotiations concluded under the French 
Presidency, with political agreement on the 
finalised Regulation reached at the October JHA 
Council of Ministers.  At the November JHA 
Council, the UK Government lifted its 
parliamentary scrutiny reserve and indicated that 
it would formally notify its intention to participate in 
the Regulation.  An actual date for implementation 
has yet to be agreed, but it is likely to be 3 years 
after adoption of the final instrument.  
 

Council Regulation on the law 
applicable to non-contractual 
obligations (Rome II) (Mainly Devolved) 
This Regulation governs which country’s 
law should apply to civil disputes about 
non-contractual obligations which have a 
cross-border element. 
 

Proposals published by the Commission in 2003.  
The most politically sensitive aspect of Rome II was 
defamation, on which the UK was proactive in 
securing agreement to its exclusion in order to 
safeguard wider political agreement.  In June 2007 
EU Justice Ministers noted the agreement reached 
between the Council and Parliament in the 
Conciliation Committee. The Parliament approved 
the conciliation agreement and the Regulation was 
published in the Official Journal on 31 July 2007.  

The Regulation entered into force on 11 January 
2009.  Existing domestic legislation required to be 
amended in order to implement the Regulation.  
Implementing Scottish Regulations were made on 
4 December.  These Regulations made similar 
changes to the rules for cases between legal 
jurisdictions within the UK, e.g. between Scotland 
and England & Wales. 
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Directive on Alternative Dispute 
Resolution – Mediation  (Devolved) 
This Directive aims to facilitate alternative 
methods of settling disputes and simplify 
access to justice in civil and commercial 
matters.  It seeks to promote the use of 
mediation by citizens and businesses for all 
civil and commercial law disputes.  The 
Directive applies to processes where two 
or more parties to cross-border disputes 
attempt voluntarily to reach amicable 
agreement with mediator assistance. 
 

The European Commission issued a draft directive 
on certain aspects of mediation in civil and 
commercial matters in 2004, which the UK opted 
into. Political agreement was reached on a draft 
Directive at the November 2007 JHA Council.  On 
23 April 2008 the European Parliament formally 
approved, without amendments, the Council’s 
common position on the new Mediation Directive.  
 

Member States have 3 years to implement the 
Directive. Consideration is being given to what 
further action is necessary to ensure the Directive 
is fully implemented in Scotland, including as 
regards the confidentiality of mediation and also 
limitation periods. 
 

Green Paper on Matrimonial Property 
Regimes (Devolved) Green Paper 
published July 07 to address issues about 
matrimonial property regimes and property 
consequences of potentially equivalent 
relationships, and provide solutions 
through the harmonisation of conflict rules 
in cross-border situations that increasingly 
arise where property is concurrently 
located in several Member States and is to 
be distributed upon divorce/ separation. 

Extensive consultation with key stakeholders has 
taken place in Scotland and rest of UK on the basis 
of which the UK submitted an initial, sceptical, 
response at the end of April 2007.  The response 
indicated that the proposals did not adequately 
reflect the position of common-law jurisdictions such 
as Scotland and England, nor had they been 
prepared with proper regard for better regulation 
principles.  

The Commission is expected to adopt a draft 
proposal on Matrimonial Property by the end of 
2009.  Consideration is being given to the 
preparation of follow-up responses for Scotland 
and England and Wales to inform thinking within 
the Commission.  
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European Judicial Network in Civil and 
Commercial matters (EJN) - Proposal 
for a revised Council Decision 
The 2001 Council Decision which 
established the EJN is being amended in 
the light of a Commission report from 2006 
into the functioning of the Network. 
 

Negotiations on the Commission’s proposal to amend 
the EJN Council Decision took place under the French 
Presidency between early September and mid-
November.  A Scottish Government official participated 
in all the negotiations.  We supported the Presidency 
text that went to the November JHA Council of Ministers 
because it will improve the way the EJN functions; and 
ensure that this important tool for facilitating cross-
border cooperation between the EU’s legal authorities 
continues to take account of Scotland’s distinct legal 
identity. At the November JHA Council, EU Ministers 
agreed a general approach on a first reading deal with 
the Commission, and the European Parliament voted on 
in favour of the text on 16 December. 
 

The agreed text will be submitted to the 
lawyer linguists of the Parliament, 
Commission and Council with a view to final 
adoption during the first half of the Czech 
Presidency.  Thereafter, the revised EJN 
council Decision will apply 18 months after 
adoption. 

Council Regulation on the law 
applicable to contractual obligations 
(Rome I) (Reserved and Devolved) 
Regulation establishes uniform rules as to 
which country’s law should apply in cross-
border cases concerning contractual 
issues.  There are no distinctly Scottish 
issues in this dossier. 

After extensive consultation with key stakeholders and 
further consideration, UK Ministers decided not to opt 
into the instrument, mainly to safeguard UK financial 
(City of London) interests.  However, the UK played a 
full part in the Council negotiations and succeeded in 
achieving an outcome that addressed the key UK 
(including Scottish) concerns.  Political agreement on a 
final text was reached in December 2007 and it was 
formally adopted at the JHA Council in June 2008.   A 
UK-wide consultation of stakeholders, undertaken jointly 
by the UK Government and devolved administrations, 
was launched on 2 April 2008 with deadline of 25 June.  
That consultation also sought views on whether, should 
the UK opt in to the Regulation, the rules on applicable 
law for cases between jurisdictions within the UK should 
be brought into line with those in the Regulation. 

In light of the positive outcome of a UK-wide 
consultation, the UK has decided to opt-in to 
the Rome I Regulation.  Amendments to 
existing domestic legislation (including in 
Scotland) are required and are being 
considered to ensure implementation in 
advance of the Regulation coming into force 
on 17 December 2009. 
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JUSTICE COMMITTEE 

 
3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 

 
SSI Cover Note 

 
SSI title and 
number: 
 

The International Organisations (Immunities and Privileges) 
(Scotland) Order 2009 (SSI 2009/draft) 

Type of Instrument: 
 

Affirmative 

Date circulated to members: 
 

15 January 2009 

Cabinet Secretary to attend 
Justice Committee meeting: 
 

Yes 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: This draft Order confers privileges and 
immunities, insofar as they are within 
devolved competence, on 13 international 
organisations (set out in the Schedules to 
the Order) and persons associated with 
those organisations.  The United Kingdom 
is a member of all of the organisations 
covered by the Order. 
 

Affirmative instrument – procedure 
 
1. The Justice Committee has been designated lead committee and is required to 
report to the Parliament by 2 February 2009. 
 
2. The draft Order was laid on 16 December 2008. Under Rule 10.6.1(b), the Order 
is subject to affirmative resolution before it can be made. It is for the Justice 
Committee to recommend to the Parliament whether the Order should be approved. 
The Cabinet Secretary for Justice has, by motion S3M-3147 (set out in the agenda), 
proposed that the Committee recommends the approval of the Order. The Cabinet 
Secretary for Justice will attend in order to speak to and move the motion. The 
debate may last for up to 90 minutes. 
 
3. At the end of the debate, the Committee must decide whether or not to agree to 
the motion, and then report to the Parliament accordingly. Such a report need only 
be a short statement of the Committee’s recommendation. 
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JUSTICE COMMITTEE 

 
3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 

 
SSI Cover Note 

 
SSI title and 
number: 
 

The Assistance by Way of Representation (District Court 
Financial Limit) (Scotland) Order 2008 (SSI 2008/416) 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

15 January 2009 

Justice Committee deadline to 
consider SSI: 

2 February 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: This Order modifies the application of 
regulation 3(c)(v) of the Advice and 
Assistance (Financial Limit) (Scotland) 
Regulations 1993, which specifies the 
financial limit for certain forms of 
assistance by way of representation in 
justice of the peace court proceedings 
(other than those before a stipendiary 
magistrate). 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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JUSTICE COMMITTEE 

 
3rd Meeting, 2009 (Session 3), Tuesday 20 January 2009 

 
SSI Cover Note 

 
SSI title and 
number: 
 

The Legal Profession and Legal Aid (Scotland) Act 2007 
(Handling Complaints and Specification of Interest Rates) Order 
2008 (SSI 2008/428) 
 

Type of Instrument: 
 

Negative 

Date circulated to members: 
 

15 January 2009 

Justice Committee deadline to 
consider SSI: 

9 February 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: This Order is made under the Legal 
Profession and Legal Aid (Scotland) Act 
2007.  It specifies interest rates for the 
purposes of the annual general levy and 
the complaints levy, and also sets a time 
limit for investigation of handling 
complaints by the Scottish Legal 
Complaints Commission. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
 
 


	Agenda.pdf
	J-S3-09-3-2 JHA cover note.pdf
	J-S3-09-3-4 SPICe family law paper.pdf
	J-S3-09-3-5 Czech Presidency JHA prospects.pdf
	J-S3-09-3-6 Jan 09 Criminal and police JHA update.pdf
	J-S3-09-3-7 Civil JHA update.pdf
	J-S3-09-3-8 Cover Note SSI draft.pdf
	J-S3-09-3-9 Cover Note SSI 416.pdf
	J-S3-09-3-10 Cover Note SSI 428.pdf

