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JUSTICE COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2009 (Session 3) 
 

Tuesday 13 January 2009 
 
The Committee will meet at 10.00 am in Committee Room 6. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Offences (Aggravation by Prejudice) (Scotland) Bill: The Committee will 

take evidence on the Bill at Stage 1 from— 
 

Tim Hopkins, Policy and Legislation Officer, Equality Network; 
 
James Morton, Project Coordinator, Scottish Transgender Alliance; 
 
Christina Stokes, Communications Officer, Stonewall Scotland; 
 

and then from— 
 

Norman Dunning, Chief Executive, ENABLE Scotland; 
 
Faye Gatenby, Campaigns, Parliamentary and Policy Manager, Capability 
Scotland; 
 
Charlie McMillan, Director of Research, Influence and Change, SAMH. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Law Applicable to Non-Contractual Obligations (Scotland) Regulations 
2008 (SSI 2008/404). 
 

4. Appointment of adviser: The Committee will consider whether to seek 
approval for the appointment of an adviser in connection with the anticipated 
Criminal Justice and Licencing (Scotland) Bill. 
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5. Sexual Offences (Scotland) Bill (in private): The Committee will consider a 
draft Stage 1 report. 

 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk

mailto:douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 2  

Paper from SPICe (private paper) 
 

J/S3/09/2/1 (P) 

Paper from SPICe (private paper) 
 

J/S3/09/2/2 (P) 

Agenda item 3  

SSI 2008/404 cover note 
 

J/S3/09/2/3 

The Law Applicable to Non-Contractual Obligations 
(Scotland) Regulations 2008
 

  

Agenda item 4  

Paper from the Clerk (private paper) 
 

J/S3/09/2/4 (P) 

Agenda item 5  

Draft Stage 1 report (private paper) 
 

J/S3/09/2/5 (P) 

Supplementary evidence from The Rt Hon Elish Angiolini QC, 
Lord Advocate 
 

J/S3/09/2/6 

 

http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080404_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080404_en_1
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JUSTICE COMMITTEE 

 
2nd Meeting, 2009 (Session 3), Tuesday 13 January 2009 

 
SSI cover note 

 
SSI title and number:   The Law Applicable to Non-Contractual Obligations 

(Scotland) Regulations 2008 (SSI 2008/404) 
 
Type of Instrument: 
 

 
Negative 

Date circulated to members: 
 

8 January 2009 

Justice Committee deadline to 
consider SSI: 

26 January 2009 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (please see the Annexe) 

Purpose of Instrument: These Regulations concern Regulation 
(EC) No. 864/2007 of the European 
Parliament and of the Council on the law 
applicable to non-contractual obligations 
(“Rome II”).  Rome II establishes uniform 
choice of law rules in the field of non-
contractual obligations, principally in the 
context of proceedings in delict, but also in 
relation to proceedings for unjust 
enrichment and some other non-
contractual obligations. Rome II enables 
courts in the European Community to 
determine the national laws to be applied 
in cases with a cross-border dimension. 
 

 
If members have any queries or points of clarification on the instrument which 
they wish to have raised with the Scottish Government in advance of the 
meeting, please could these be passed to the Clerk to the Committee as soon as 
possible, to allow sufficient time for a response to be received in advance of the 
Committee meeting. 
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Annexe 

 
The Law Applicable to Non-Contractual Obligations (Scotland) Regulations 
2008 (SSI 2008/404) 
 
This instrument is made under section 2(2) of the European Communities Act 1972. 

Section 2(2) of the European Communities Act 1972 provides for a choice of 
Parliamentary procedure, either negative or draft affirmative.  The Committee 
acknowledges that the choice of procedure is a matter for the Scottish Government.  
However, it is appropriate for the Committee to examine the choice of procedure 
made by the Government and to consider whether that choice was  appropriate to 
the circumstances. No explanation was provided in the Executive Note as to the 
reason for having proceeded by negative resolution procedure, and whether/to what 
extent consideration was given to using draft affirmative procedure. 

The Committee notes that these regulations amend primary legislation. In line with 
the approach taken by its predecessors it takes the view that regulations amending 
primary legislation should be made using affirmative procedure unless there are 
good reasons why the enhanced scrutiny afforded by that procedure is not 
necessary or appropriate.  For those reasons, the Committee asked the Scottish 
Government to explain its reasons for having used negative resolution procedure.   

Correspondence between the Committee’s legal advisers and the Scottish 
Government is reproduced in the Appendix.  

The response comments that the question of which procedure is appropriate will 
depend on the circumstances of each case, and accepts that for particular 
instruments affirmative procedure is more appropriate.  In this case it considers that 
although the Regulations make amendments to primary legislation these are not 
sufficiently substantial as to warrant having proceeded by draft affirmative procedure.  

The Committee agrees with the Scottish Government view that decisions as to which 
procedure is appropriate should be made on a case by case basis. However, it 
considers that where amendments are made to primary legislation the starting point 
should be a presumption in favour of affirmative procedure which requires to be 
rebutted by the Scottish Government.  

In this instance, having regard to the substance of the amendments made to primary 
legislation in the instrument, the committee agreed that the use of negative 
procedure was justified.   

The Committee therefore reports to the lead committee and to the Parliament 
that in the particular circumstances of this case, it considers the use of 
negative procedure appropriate but that each case should be considered on its 
own merits and it would have been helpful for reasons for the choice of 
procedure to have been set out within the Executive Note accompanying the 
instrument.  Further, where an instrument affects primary legislation then the 
Committee considers that the starting point is a presumption in favour of 
affirmative procedure, and it would be for the Scottish Government in those 
circumstances to explain and justify the use of negative procedure. 
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Appendix 1 

 
The Law Applicable to Non-Contractual Obligations (Scotland) Regulations 
2008 (SSI 2008/404) 

 
On 12 December 2008 the Scottish Government was asked: 
 
In view of the instrument having been made in exercise of powers conferred by 
section 2(2) of the European Communities Act 1972, and having regard to the nature 
of the amendments which the instrument makes to primary legislation, to explain the 
use of negative resolution procedure in preference to draft affirmative resolution 
procedure.  
 
The Scottish Government responds as follows: 
 
Paragraph 2(2) of Schedule 2 to the European Communities Act 1972 provides that 
“any statutory instrument containing an Order in Council or any order, rules, 
regulations or scheme made in the exercise of a power so conferred, if made without 
a draft having been approved by resolution of each House of Parliament, shall be 
subject to annulment in pursuance of a resolution of either House”.   
 
There is nothing in the Act which restricts the use of negative procedure and in those 
circumstances the SSI is intra vires.  The question of which procedure is appropriate 
will depend on the circumstances of each case.  The Government accepts that 
affirmative procedure will be more appropriate for some instruments, for example 
those imposing onerous financial obligations or creating serious criminal offences.  
We do not believe that all instruments amending primary legislation need be subject 
to affirmative procedure.  They should also be looked at on a case by case basis, 
taking into account the nature of the changes they make. 
 
The amendments to primary legislation made by the Law Applicable to Non-
Contractual Obligations (Scotland) Regulations 2008 are not substantial.  The 
provisions in the Private International Law (Miscellaneous Provisions) Act 1995 and 
the Prescription and Limitation (Scotland) Act 1973 which the Regulations disapply 
conflict with the directly applicable EC Regulation.  While they also apply the EC 
rules within the UK, the Government does not believe that the changes to existing 
domestic choice of law rules are so substantial that the affirmative parliamentary 
procedure is justified.   
 
We note that the Solicitors (Scotland) Act 1980 (Foreign Lawyers and Multi-national 
Practices) Regulations 2004, which made significant changes to the Solicitors 
(Scotland) Act 1980, were made under section 2(2) and subject to the negative 
procedure.    We also note that the Westminster instrument implementing the EC 
Regulation, the Law Applicable to Non-Contractual Obligations (England and Wales 
and Northern Ireland) Regulations 2008, was laid some weeks ago and was subject 
to negative procedure.   
 
The Government is of the view that the negative procedure is appropriate for the 
nature of the changes the Regulations make to primary legislation. 
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