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JUSTICE COMMITTEE 
 

AGENDA 
 

29th Meeting, 2008 (Session 3) 
 

Tuesday 25 November 2008 
 
The Committee will meet at 10.15 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. The Committee will also decide whether to take future 
consideration of draft reports on the Sexual Offences (Scotland) Bill in private. 
Finally, the Committee will decide whether to take consideration of written 
evidence submitted in response to the call for evidence and its approach to oral 
evidence on the Offences (Aggravation by Prejudice) (Scotland) Bill in private at 
its next meeting. 

 
2. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

the Justice of the Peace Courts (Sheriffdom of Tayside, Central and Fife) 
Order 2008 (SSI 2008/363). 
 

3. Sexual Offences (Scotland) Bill: The Committee will take evidence on the Bill 
at Stage 1 from— 

 
Elish Angiolini QC, Lord Advocate; 
 
Fiona Holligan, Principal Procurator Fiscal Depute, and Andrew McIntyre, 
Head of Victim Policy, Crown Office and Procurator Fiscal Service; 
 

and then from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Gery McLaughlin, Sexual Offences Bill Team Leader, Patrick Down, 
Sexual Offences Bill Team, and Caroline Lyon, Legal Directorate, Scottish 
Government. 
 

4. Sexual Offences (Scotland) Bill: The Committee will consider whether to 
accept written evidence received after the deadline for submission of evidence. 
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5. Sexual Offences (Scotland) Bill (in private): The Committee will consider the 

main themes arising from the evidence session. 
 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk

mailto:douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 2  

Cover note on the Justice of the Peace Court (Sheriffdom of 
Tayside, Central and Fife) Order 2008 (SSI 2008/363)
 

J/S3/08/29/1 

Agenda item 3  

Paper from the Adviser (private paper) 
 

J/S3/08/29/2 (P) 

Correspondence from the Equal Opportunities Committee 
 

J/S3/08/29/3 

Agenda item 4  

Late written submission (private paper) 
 

J/S3/08/29/4 (P) 

 

http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080363_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080363_en_1
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SSI Cover Note for Committee Meeting 
 
SSI title and 
number: 
 

The Justice of the Peace Court (Sheriffdom of Tayside, Central 
and Fife) Order 2008 (SSI 2008/363) 

Type of Instrument: 
 

Negative 

Meeting: 
 

29th Meeting, 25 November 2008 

Date circulated to members: 
 

20 November 2008 

Justice Committee deadline to 
consider SSI: 

8 December 2008 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: This Order makes various provisions in 
relation to the establishment of justice of 
the peace courts in the Sheriffdom of 
Tayside, Central and Fife. 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
 
 



Cabinet Secretary for Justice
Kenny MacAskill MSP

T:0845 7741741
E:scottish.ministers@scotland.gsi.gov.uk

Mr Bill Aitken MSP
Convenor of the Justice Committee
The Scottish Parliament
Edinburgh
EH99 1SP
Name»

~
The Scottish
Government

~5 November 2008

Announcement on Court Unification in Tayside Central and Fife Sheriffdom

You will recall that we consulted recently on proposals for court unification in this Sheriffdom.
I have now received the final report from the Scottish Court Service and have agreed with
the recommendations they put forward.

In summary, the recommendations are to the effect that:

• Arbroath, Forfar and Cupar Justice of the Peace Courts will sit in the Sheriff Court
buildings in these towns, reflecting current arrangements;

• Alloa Justice Court will sit in the Alloa Sheriff Court;

• Dundee and Kirkcaldy Justice of the Peace Courts will sit in the former District Court
buildings in these towns;

• Perth, Dunfermline, Falkirk and Stirling Justice of the Peace Courts will relocate to the
Sheriff Court buildings as soon as practicable.

The main issues arising in the consultation were not in fact related to the locations of courts
as such. In one case, the Trade Union, Unite expressed opposition but that was more a
principled stance on the wider justice reforms than the unified administration in the
Sheriffdom. There were some helpful observations on the need for sufficient security
arrangements, accommodation and resources which the Scottish Court Service will deal with
in discussion with partner agencies.

St Andrew's House, Regent Road, Edinburgh EH13DG
www.scotland.gov.uk

JNVBSTOR IN PEOPLE

mailto:scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk
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SCS have offered to meet further with the relevant Councils to discuss the outcome of the
consultation and implementation issues and have made a staff briefing available today to
ensure staff are advised of the decision prior to this being made public on 6 November 2008.

Eleanor Emberson, Chief Executive of the Scottish Court Service will be very happy to
provide you with an additional briefing if required. Meanwhile, I enclose a copy of the final
report.

I(~-~~~~

~""- ~

KENNY MACASKILL

St AndreW'S House, Regent Road, Edinburgh EH13DG
www.scotland.gov.uk

INVESTOR IN PEOJ,>LB

http://www.scotland.gov.uk
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1 INTRODUCTION

1.1 This report presents the findings from an analysis of the responses
received to the June 2008 consultation paper on Delivering a Unified
Courts Administration in Tayside, Central and Fife Sheriffdom.

2 BACKGROUND

2.1 Summary Justice Reform Programme

The Criminal Proceedings etc. (Reform) Act 2007 contains the
legislative provisions that will be used to replace District Courts with
Justice of the Peace Courts and unify the administration of these courts
under the control of the Scottish Court Service (SCS). The provisions
in the Act (unanimously passed by the Scottish Parliament) relating to
unification, were based on proposals contained in the "Smarter Justice,
Safer Communities - Summary Justice Reform: Next Steps" paper
published by the then Scottish Executive in March 2005.

Unification is proceeding on a Sheriffdom by Sheriffdom basis and has
taken place in Lothian and Borders and Grampian, Highland and
Islands. The timetable for the remaining Sheriffdoms is:

Glasgow & Strathkelvin
Tayside, Central & Fife
South Strathclyde, Dumfries & Galloway
North Strathclyde

8 December 2008
23 February 2009
June 2009
October 2009

2.2 In October, 2007 SCS established court working groups covering nine
areas in Tayside, Central and Fife - Arbroath/Forfar, Dundee, Perth,
Alloa, Falkirk, Stirling, Cupar, Dunfermline, and Kirkcaldy.
Represented on the groups are Sheriffs, Justices of the Peace, District
Courts (managers, legal advisers, staff and local Trade Union
representatives), local faculties, Sheriff Clerks, Crown Office and
Procurator Fiscal Service, Social Work, Witness Service, Reliance,
Tayside Police, Central Scotland Police and Fife Constabulary. The
working groups were fully involved in providing stakeholder input into
the plans for Tayside, Central and Fife Sheriffdom.

3 THE CONSULTATION

3.1 On 30 June 2008 a consultation paper1 outlining the plans for
unification in the Tayside, Central and Fife Sheriffdom was issued to
over 300 individuals and organisations/groups interested and involved
in the criminal justice system in Scotland. The distribution list can be
found in Appendix A.

1 Delivering a Unified Courts Administration in Tayside. Central and Fife Sheriffdom
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4 THEWRITTENRESPONSEPROCESS

4.1 As part of this consultation, written comments were invited with a
closing date of 30 September 2008. In addition, recipients of the report
were offered the opportunity to meet with senior managers in the
Scottish Court Service to discuss any issues arising from the report.

4.2 All respondents were asked permission for the Scottish Court Service
to contact them again in the future in relation to their consultation
responses.

4.3 A list of respondents happy for their name, address and response or
their name and response to be publicised is contained in Appendix B.

5 ANALYSIS OF THE DATA

5.1 Recipients of the consultation report were not asked to respond to
specific questions on the report but invited to comment generally.
From the ten responses received, one was of the view that it was not in
a position to offer useful comment and five were content with the
proposals.

5.2 Overallsummary

The issues raised in the remaining four responses are included in the
more detailed reports set out in the paragraphs which follow. The
principal issues related to:

• ensuring that accommodation provision was suitable;
• ensuring that the Scottish Court Service provided court officers in

sufficient number to support the Sheriff and Justice of the Peace
Courts;

• in the case of Unite Trade Union, a concern that the overall unification
programme could lead to job losses as well as wider concerns as to the
impact of summary justice and potential civil justice reforms on access
to justice.

5.3 Detailedcommentsprovided in responses

5.3.1 Clackmannanshire Council was content with the proposals and
did not intend to comment further.

5.3.2 The Faculty of Advocates was of the view that it was not in a
position to offer useful comment.

5.3.3 One Falkirk MSP had no difficulty with the proposals planned for
Falkirk.

5.3.4 The Fife Area Procurator Fiscal from the point of view of the Fife
courts (Cupar, Dunfermline and Kirkcaldy) had no comments and
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stated that "the paper is very much in line with what we had anticipated
and indeed discussed with your colleagues in Scottish Court Service. "

5.3.5 Dundee Criminal Justice Social Work agreed with a unified
approach where it promotes simplicity, consistency, accountability and
continuous improvement. In regard to Dundee they:

• agreed with a continuance of Sheriff and Justice of the Peace
Courts in Dundee;

• welcomed the proposal to pay all financial penalties in one location;
• welcomed the proposal to continue with daily courts until the longer

term Summary Justice Reforms are clear.

5.3.6 Perth and Kinross Council stated "the arrangements in relation
to Perth Sheriff Court and District Court present as both logical and
achievable." They stated that it may be important to bear in mind the
need to provide accommodation within Perth Sheriff Court for two to
three full time staff when "Court Social Work Teams" are formed
following the recommendation within 'Scotland's Choice'.

5.3.7 ACPOS stated "Overall, members expressed the view that there
are significant benefits to be gained by the unification of administration
of summary criminal courts under the management of the Scottish
Court Service. Specifically removing the need to police separate
buildings, giving greater control over custodies and providing a better
quality service to victims and witnesses." They did however raise some
points that they thought would benefit the process if addressed prior to
implementation:

• the provision of sufficient court officer resources for the courts;
• clarification on arrangements for service of legal papers on accused

persons appearing on undertaking at Justice of the Peace Courts;
• financial arrangements for expenditure resulting from court

unification.

5.3.8 Unite, the UNION raised some issues that caused concern:

• the potential for job losses as a result of unification;
• the possibility of the creation of a two-tier justice system of those

who can afford to pay for justice and those that cannot;
• the impact court unification could have on access to justice in

tandem with the proposed changes to the civil justice system by the
Scottish Government.

5.3.9 Victim Support was broadly content with the proposals stating
"Witness Service staff from across Tayside, Central and Fife
Sheriffdom attended and contributed to a series of court working
groups over the past few months and expressed our views regarding
the proposals .... We welcome plans to benefit court users by
modernising secure court facilities and accommodation, service
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integration etc. and trust that this will bring associated improvements to
victims, witnesses as well as our staff and volunteers working in the
courts. "

5.3.10 Perth and Kinross District Court Justices highlighted one
element they believed was not reflected in the consultation paper.
They are concerned that if a police officer is not present in court
instances of public disorder, although few, will increase. They regard
police officer presence in the courts as a necessary part of the
personnel of the court.

6 CONCLUSION

6.1 SCS will engage with stakeholders and respondents to discuss the
practical issues raised and will work with all partners and stakeholders
to ensure effective implementation of the SCS proposals.

SCS does not believe that any of the issues identified suggest a need
to substantially alter or change the proposals set out in the consultation
report. Therefore SCS in agreement with the Cabinet Secretary for
Justice and Sheriff Principal will implement the proposals set out below
to support the creation of the new Justice of the Peace Courts in
Tayside, Central and Fife from February 2009.

• Arbroath, Forfar and Cupar Justice of the Peace courts will sit in the
Sheriff Court buildings in these towns. This reflects the current
arrangements.

• Alloa Justice of the Peace Court will sit in the Alloa Sheriff Court.

• Dundee and Kirkcaldy Justice of the Peace courts will sit in the
former District Court buildings in these towns.

• Perth, Dunfermline, Falkirk and Stirling Justice of the Peace Courts
will relocate to the Sheriff Court buildings as soon as this is
practicable. This is proposed for Falkirk in 2008/9, for Stirling and
Dunfermline by February 2010 and the timescale cannot yet be
confirmed for Perth. Meantime the new Justice of the Peace Courts
will sit in the former District Court Building.

• A team of Legal Advisers (LAs), led by a Sheriffdom Legal Adviser
(SLA) will provide Legal support to the JP Courts.

• The SLA will support the recently established Justice of the Peace
Committees in Tayside, Central and Fife.
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Consultee List

Sheriffs Principal:
SP Taylor at Glasgow
SP Young at Aberdeen
SP Bowen at Edinburgh
SP Kerr at Paisley
SP Lockhart at Airdrie
SP Dunlop at Perth

Sheriffs Association

Tayside, Central and Fife Sheriffs:
Sheriff D N Mackie
Sheriff C N R Stein
Sheriff G Evans
Sheriff R A Davidson
Sheriff A J M Duff
Sheriff T G Hughes
Sheriff A G McCulloch
Sheriff E C Munro
Sheriff M G Hendry
Sheriff I D Dunbar
Sheriff J C C McSherry
Sheriff C N Mcnair
Sheriff C Caldwell
Sheriff N Mackinnon
Sheriff W J Gallacher
Sheriff K A Veal
Sheriff B G Donald
Sheriff W Holligan
Sheriff PA Arthurson QC
Sheriff P J Braid (pro tern)
Sheriff M J Fletcher
Sheriff L D R Foulis
Sheriff R A McCreadie QC
Sheriff A W Robertson
Sheriff A M Cubie
Sheriff W A Gilchrist

The Secretary to the Scottish Justices Association

Tayside, Central and Fife Justices of the Peace:
Mrs Margaret Bett
Mr Peter Clunie
Mr Gordon W Cook
Mr George Walker Currie
Dr Ion Grove-White
Mrs Joan Hall

Appendix A
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Mrs Rose M Rickman
Mr Andrew M Webster
Mrs Jacqui Wood
Mrs Christina Fyfe
Mr Andrew Hutton
Mr David Hynd
Mrs Jennifer S Mcintyre
Mr William L Whyte
Mrs Margaret Anderson
Mr George de Gernier
Mr J Derry Fleming
Mr Muhammed Khalid
Mr Raymond Lamont-Brown
Miss Karen Ling
Mr Leslie Livingstone CA
Mr Gordon MacDougall
Mr David Thom
Mr Robin White
Mr Ijaz Ashraf MBE
Miss Margaret C V Cheyne
Mr David W Donaldson
Mrs Grace McMenemy
Mr D Mathers
Mr Raymond T Miller
Mrs Anne Montgomery MBE
Mr Raymond Montgomery
Mrs Janet Pearce
Mr Ian Sneddon OBE
Mrs Jane H P Buchanan
Mrs Sheila Colville
Mr Thomas Dodds
Mr Colin Fowler
Mr David Fox
Mr Hendrik John
Mr James Liddell
Mr Stuart Meldrum
Mr Alexander Mitchell
Rev Andrew Paterson
Mrs Joyce Sinclair
Rev T Ralph Taylor
Mr Harry Terrell
Mr Alexander Warrender
Mr George S Watt
Mrs Barbara Briggs Constable
Mr Alastair Byres
Mrs Evelyn Forrest
Mrs Christine M Grant
Mr R Neil Muir
Mrs Carolyn Steel
Mr Stuart W Fair LLB FCCA CPFA
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Mr John Stewart
Mrs Linda Thomson
Dr Thomas N A Begg OBE
Mr Charles Broadfoot
Mr Clark Brown
Mrs Mary Brown
Mrs Susan Duke
Mrs Elizabeth Glass
Mrs Isabel Gow
Mr Thomas P Kelly
Lt Commander Timothy Lloyds RN (retired)
Mr Andrew Orr
Mrs Katharin J Pollock
Mrs Gillian Thomson
Mr David Cunningham
Mr George Donaldson CSEJ
Mr lain Duncan

All Legal Assessors in Tayside, Central and Fife
All District Court Staff in Tayside, Central and Fife
All Scottish Court Service Staff
The Law Society of Scotland
The Scottish Law Agents Society
Society of Procurators and Solicitors in Angus
Society of Solicitors of Clackmannanshire
Falkirk and District Faculty of Solicitors
Society of Solicitors Procurators for the Eastern District of Fife
Faculty of Procurators and Solicitors in Dundee
Society of Procurators and Solicitors in the City and County of Perth
Society of Solicitors and Procurators of Stirling
Kirkcaldy Law Society
Dunfermline District Society of Solicitors

Crown Office and Procurator Fiscal Service
Area Procurators Fiscal in Stirling, Dundee and Kirkcaldy
District Procurator Fiscal for Stirling and Alloa
Procurators Fiscal in Falkirk, Kirkcaldy, Dunfermline, Dundee, Arbroath and
Perth
The Procurator Fiscal Society
The Scottish Legal Aid Board
The Association of Chief Police Officers in Scotland
The Chief Constable of Tayside Police
The Director of Corporate Services for Tayside Police
The Chief Constable of Central Scotland Police
The Director of Corporate Services for Central Scotland Police
The Chief Constable of Fife Constabulary
The Director of Corporate Services for Fife Constabulary
The Scottish Prison Service
COSLA
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Local Authorities:
The Chief Executive, Angus Council
The Chief Executive, Dundee City Council
The Chief Executive, Perth and Kinross Council
The Chief Executive, Falkirk Council
The Chief Executive, Stirling Council
The Chief Executive, Clackmannanshire Council
The Chief Executive, Fife Council

Citizens Advice Scotland
Reliance Custodial Services
Victim Support Scotland
National Criminal Justice Board
Tayside Local Criminal Justice Board
Central Local Criminal Justice Board
Fife Local Criminal Justice Board
Community Justice Authorities
Public and Commercial Services Union
GMB Union
UNISON
Chief Social Work Offices in Forfar, Dundee, Perth, Falkirk, Stirling, Alloa, Fife

Court Unification Working Groups (Arbroath/Forfar; Dundee; Perth; Alloa;
Stirling; Falkirk; Cupar; Dunfermline; Kirkcaldy)

Judicial Studies Committee
Judicial Appointments Board
The Faculty of Advocates
Scottish Executive Media and Communications Press Office
The Witness Service

Tayside, Central and Fife MSPs:
North East Scotland - ReQional
Richard Baker/Labour
Nigel Don/SNP
Marilyn Glen/Labour
Alex Johnstone/Conservative
Alison Mcinnes/Scottish Lib Dem
Nanette Milne/Conservative
Maureen Watt/SNP

Constituency
Andrew Welsh, Angus/SNP
Shona Robison, Dundee East/SNP
Joe FitzPatrick, Dundee West/SNP

Mid Scotland and Fife - ReQional
Claire Baker/Labour
Ted Brocklebank/Conservative
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Murdo Fraser/Conservative
Christopher Harvie/SNP
John Park/Labour
Richard Simpson/Labour
Elizabeth Smith/Conservative

Constituency
John Swinney, North Tayside/SNP
Roseanna Cunningham, Perth/SNP
Bruce Crawford, Stirling/SNP
lain Smith, North East Fife/Scottish Lib Dem
Tricia Marwick, Central Fife/SNP
Marilyn Livingstone, Kirkcaldy/Labour
Helen Eadie, Dunfermline East/Labour
Jim Tolson, Dunfermline West/Scottish Lib Dem
Keith Brown, Ochil/ SNP

Central Scotland - ReQional
Linda Fabiani/SNP
Jamie Hepburn/SNP
Margaret Mitchell/Conservative
Christina McKelvie/SNP
Alex Neil/SNP
Hugh O'Donnell/Scottish Lib Dem
John Wilson/SNP

Constituency
Michael Matheson, Falkirk West/SNP
Cathie Peattie, Falkirk East/Labour
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List of Respondents

1. Clackmannanshire Council
2. Faculty of Advocates
3. Hugh O'Donnell, MSP, Falkirk Region
4. Cameron Ritchie, Fife Area PF, COPFS
5. Dundee Criminal Justice Social Work
6. Perth and Kinross Council
7. ACPOS
8. Unite, the union
9. Victim Support Scotland
10. Perth and Kinross District Court Justices

Appendix B
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Sexual Offences (Scotland) Bill 
 
At its meeting of 9 September, the Equal Opportunities Committee agreed to invite 
written evidence from various organisations on whether the Sexual Offences 
(Scotland) Bill provides adequate protection from abuse to prostitutes and trafficked 
women.  On 30 September, the Committee considered three responses it had 
received and agreed to pass this evidence to the Justice Committee for its 
consideration as part of Stage 1 scrutiny.  Responses from the Cabinet Secretary for 
Justice; Glasgow City Council, on behalf of the Routes Out Partnership and the 
Trafficking Awareness Raising Alliance Project; and the Scottish Trades Union 
Congress (STUC), are attached. 
 
The Committee further agreed to highlight a number of specific issues raised in the 
written evidence, namely: 
 
Section 10 
The Cabinet Secretary for Justice draws attention to Section 10 of the Bill, which 
provides a “non-exhaustive list of factual circumstances under which consent is 
never present, may be of particular relevance to those trafficked for sexual 
exploitation or otherwise forced into prostitution”.  The STUC, however, believes that 
the experiences of trafficked women should be included within the list of 
“circumstances in which conduct takes place without free agreement” in Section 10.  
Glasgow City Council also suggests that the list in Section 10 be extended to include 
“where a complainer has been subject to behaviour consistent with grooming for the 
purpose of sexual exploitation”. 
 
Other issues 
Glasgow City Council had further concerns that the issue of sexual history and 
character evidence is not adequately addressed within the Bill, whilst the STUC 
seeks assurances that the Bill provides sufficient protection against sexual abuse 
and violence for those children and young people who have been trafficked. 
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The Committee understands that the Justice Committee is due to take oral evidence 
on the Bill from women’s and children’s organisations on 28 October and 4 
November and hopes that the attached evidence and comments will be useful in 
informing these evidence sessions. 
 
 
 
 
 
 
 
Margaret Mitchell MSP 
Convener 
Equal Opportunities Committee 
 

 



 

WRITTEN SUBMISSIONS 
 

WRITTEN SUBMISSION RECEIVED FROM KENNY MACASKILL MSP, 
CABINET SECRETARY FOR JUSTICE, SCOTTISH GOVERNMENT 

 
Thank you for your letter of 16 September concerning the Equal Opportunities 
Committee’s consideration of the Sexual Offences (Scotland) Bill.  You ask for 
the Government’s comments on the question of whether the Sexual Offences 
(Scotland) Bill provides adequate protection from abuse to prostitutes and 
trafficked women. 
 
The Bill is intended to reform the current law on sexual offences, creating a 
range of new statutory offences which criminalise sexual conduct which takes 
place without consent and replacing a complex mix of common law and 
statute with a clear legal framework which more accurately reflects the values 
of modern society.  
 
The Bill is therefore not specifically concerned with prostitution or trafficking 
but certain of the Bill’s provisions may be relevant to victims of trafficking or 
those forced into prostitution and the existing offence provisions concerning 
trafficking, brothel-keeping and controlling prostitution will continue to apply 
where relevant.  The offences of rape, sexual assault and other coerced 
sexual activity contained in the Bill criminalise sexual activity with another 
person without that person’s consent, and without any reasonable belief that 
they consented, and will apply equally where the victim has been trafficked or 
is engaged in prostitution.   
 
Consent is central to the Bill’s approach to sexual offences and it therefore 
provides for a statutory definition of ‘consent’ as ‘free agreement’ (section 9).  
It supplements that definition of consent by explicitly providing that consent to 
one form of sexual activity does not of itself imply consent to any other form or 
instance of sexual activity.  It also makes clear that consent may be withdrawn 
at any time and that if conduct takes place, or continues to take place after 
consent has been withdrawn, it takes place without consent (section 11).  This 
sends a clear message that consent is active and may be withdrawn at any 
time. 
 
Those trafficked for sexual exploitation are likely to be victims of sexual 
offences and we recognise that those involved in prostitution are often 
particularly vulnerable to sexual victimisation.  As such, it is important that the 
Bill provides protection to these groups in a way similar to that in which it 
protects other victims.  In addition, there are a number of specific provisions 
which may be of relevance where someone has been trafficked for sexual 
exploitation or otherwise forced into prostitution.  
 
It is known that traffickers and others who force women into prostitution often 
commit acts of rape and sexual assault against their victims themselves.  As 
well as defining consent, the Bill also provides a non-exhaustive list of factual 
circumstances under which consent is never present (section 10) which may 
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be of particular relevance to those trafficked for sexual exploitation or 
otherwise forced into prostitution. 
 
Section 10(2)(c) provides that consent is not present where the victim agrees 
or submits to the conduct because of violence used against the victim, or 
against any other person, or because of threats of violence against the victim, 
or against any other person.  Section 10(2)(d) provides that consent is not 
present where the victim agrees or submits to the conduct because he or she 
has been unlawfully detained by the accused and section 10(2)(g) provides 
that consent is not present if the only expression or indication of agreement to 
the conduct is from a person other than the person with whom sexual activity 
takes place.     
 
The Bill also contains an offence of sexual coercion (section 3) which may 
also be relevant to someone trafficked for sexual exploitation or otherwise 
forced to engage in prostitution.  This provides that it is an offence for a 
person to intentionally cause another person to participate in a sexual activity 
without that person’s consent and without any reasonable belief that they 
consent.  This offence would criminalise a trafficker or other person who 
knowingly forces or coerces another to engage in sexual activity. 
  
I hope this information is helpful.   
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
Scottish Government  
September 2008 
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WRITTEN SUBMISSION FROM GLASGOW CITY COUNCIL, ON BEHALF 
OF THE ROUTES OUT PARTNERSHIP AND THE TRAFFICKING 

AWARENESS RAISING ALLIANCE PROJECT 
 

1. Response from Glasgow Community and Safety Services 
 
1.1 Routes Out and Trafficking Awareness Raising Alliance are based in 
Glasgow Community and Safety Services, a joint partnership between 
Glasgow City Council and Strathclyde Police which was set up to prevent 
crime, tackle antisocial behaviour and promote community safety in the city. 
Prostitution is recognised as harmful, survival behaviour resulting from a lack 
of real choices for women and the male demand for prostitution. Few women 
are so disadvantaged and marginalised. This response aims to assess 
whether the Sexual Offences (Scotland) Bill provides adequate protection 
from abuse for women involved in prostitution and trafficking. 
 
Introduction 
 
1.2 Glasgow Community and Safety Services welcomes the Scottish 
Government’s intention to reform the law on rape and other sexual offences 
and also the opportunity to comment on whether the Bill provides adequate 
protection from abuse for women involved in prostitution and victims of 
trafficking. Women’s accounts of involvement in prostitution are harrowing and 
involve a range of abusive behaviour by men. 
 
1.3 Currently people who have been raped or sexually assaulted do not 
report positive experiences of the criminal justice process in Scotland. 
Additionally, figures suggest that only 4% of rapes reported to the Police 
results in a conviction. There is clearly a need for legislative reform. 
 
1.4 We are concerned that the issue of sexual history and character evidence 
is not addressed in the Bill. Although the Scottish Government has previously 
legislated on this issue, a recent evaluation commissioned by the Scottish 
Government found that 7 out of 10 women in rape trials will be questioned 
about their sexual history or character. Complainers of sexual offences do not 
speak highly of their experience of the criminal justice system: many women 
describe giving evidence in particular as akin to retraumatisation or being 
raped again. This type of questioning adds to their distress, is potentially 
prejudicial to juries and acts as a deterrent to women coming forward to report 
rape in the first place. This is a particular barrier for women engaged in 
prostitution in reporting incidents of rape; due to fear that their background will 
affect their case and that the harm experienced will be taken less seriously. It 
is completely unacceptable that women in Scotland continue to be treated in 
this way. 
 
1.5 It remains unclear whether it is the law itself or the way in which it is being 
implemented which is the cause of the inappropriate questioning of women 
who have been raped. The Crown Office has issued new guidance on this 
issue which may improve the situation. What is crucial, however, is that this 
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aspect of the law remains under regular review to determine whether or not 
further legislation is required. It is strongly recommended that a further 
evaluation of the impact of the legislative provision relating to sexual history 
and character evidence is carried out in 2009 to ascertain whether or not 
there has been any improvement in the ability of the law to protect women 
from intrusive, humiliating and irrelevant questioning. 
 
2. Response 
 
Part 1 – Rape 
 
2.1 Glasgow Community and Safety Services welcome the extension of the 
definition of rape to include oral and anal rape as this is increasingly in line 
with what women are experiencing. We also support the introduction of a 
gender neutral legal framework whereby men can also now be the victims of 
rape. From our perspective this is important, as we are aware of the often 
hidden but equally vulnerable population of men who engage in prostitution in 
our city. However the number of women exploited through the sex industry 
continues to be significantly higher than the number of men.  
 
2.2 We are pleased that emphasis now is on the lack of consent as opposed 
to the use of force, as the previously narrow definition of rape coupled with the 
evidential requirement of corroboration, presented a major challenge for 
women wanting to report an incident of rape. The creation of a new crime of 
“sexual assault” is useful, and having these offences set out in a clear and 
concise way is undoubtedly helpful. 
 
2.3 The new offence of “sexual coercion” set out in Section 3 may be of 
relevance in the case of women who have been trafficked for the purpose of 
commercial sexual exploitation as often trafficked women are forced to have 
sex with their trafficker first so he can “test” her out before she is made more 
widely available to men wishing to purchase sex. We welcome the recognition 
that such actions are a serious invasion of the victim’s autonomy and bodily 
integrity and thus merit the possibility of a maximum life imprisonment penalty. 
 
Part 2 - Consent and Reasonable Belief 
 
2.4 Glasgow Community and Safety Services strongly support the 
development of a statutory definition of consent given the myths and 
prejudices which surround female sexuality and rape. It is essential that the 
law provides as clear a framework as possible as to what is meant by 
consent. The issue of consent can be a contentious issue as in many 
trafficking cases there appears to be “initial consent or co-operation between 
victims and traffickers, followed later by more coercive, abusive and 
exploitative circumstances”. Indeed, often lured with the false promise of 
legitimate work the victim of trafficking is unaware they are consenting to what 
will in effect amount to enslavement in the destination country. It is for this 
reason that the element of consent should always be considered irrelevant in 
trafficking cases. We continue to believe that a rape prosecution should 
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always be considered in circumstances where it can be shown that the 
accused knew or was reckless to the fact that the complainer was being held 
against her will by a third party. 
 
2.5 Certain provisions of Section 10 which outlines “circumstances in which 
conduct takes place without free agreement” are particularly relevant to 
women involved in prostitution and trafficking. 
 
(c) where B agrees or submits to the conduct because of violence used 
against B or any other person, or because of threats of violence made 
against B or any other person. 
 
2.6 This provision may apply in cases of trafficking as victims often submit to 
the sexual exploitation due to threats of violence from the trafficker against 
them or threats that if they do not obey harm will happen to their family back 
home. Similarly women involved in street prostitution are often subject to 
physical abuse from men purchasing sex and although they may have agreed 
to perform one particular sex act, violent behaviour or threats may force them 
to go beyond what was agreed. Women often engage in prostitution to fund 
drug use, their own and sometimes that of their partner and/or families. Street 
prostitution is survival behaviour and the root causes can involve violence, 
experiences of multiple forms of abuse, poverty, homelessness and addiction. 
Arguably, there is no free choice in prostitution apart from that of the 
purchaser who chooses when, where and how he buys sex from a vulnerable 
woman. 
 
(d) where B agrees or submits to the conduct because B is unlawfully 
detained by A 
 
2.7 Provision (d) clearly applies to a situation whereby a woman has been 
trafficked and held against her will, or in the case of street prostitution where a 
woman is held in e.g. a flat or car against her will. The detention should not 
have to involve any force or violence in order to fall under this provision, the 
key thing is that it is an unlawful detention and against her will. We wholly 
support this provision and hope that it will improve the chances of successful 
prosecution against traffickers and those that buy sex from trafficked women. 
In circumstances where consent is clearly void we would welcome a charge of 
rape if the accused knew or was reckless to the fact the woman was being 
detained unlawfully. 
 
(g) where the only expression or indication of agreement to the conduct 
is from a person other than B. 
 
2.8 In some cases of prostitution and trafficking, the negotiation to buy sex is 
done purely between the client and trafficker/pimp so at no point does the 
women “consent” to the arrangement. For this reason, we believe buying sex 
from a trafficked woman effectively amounts to paid rape. 
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2.9 Finally, although Section 10 does cover a fairly wide range of 
circumstances we would suggest this additional provision to be one 
circumstance which shows an absence of consent: 
 

• Where a complainer has been subject to behaviour consistent 
with grooming for the purpose of sexual exploitation. 

 
2.10 Section 11 (Consent: Scope and Withdrawal) contains a useful 
provision highlighting that consent can be withdrawn at any time and that 
consent to conduct does not of itself imply consent to another conduct. 
 
2.11 We strongly support this approach and welcome it being written into the 
Bill. It is a commonly held myth that a woman, having consented to engage in 
some level of intimate activity, loses the right to refuse consent to sex and it is 
vital that this is challenged directly within statute as well as elsewhere. This is 
particularly relevant for women involved in prostitution – although they may 
give consent to one particular sex act e.g. oral sex; this does not of itself imply 
consent to other sexual conduct such as penetrative sex. We welcome the 
prime purpose of this rule which is to prevent any implied escalation of 
consent. People, irrespective of involvement in prostitution, should be free to 
choose to engage in certain types or levels of sexual activity without that 
consent being implied to cover other types/levels of sexual activity. 
 
 
Glasgow Community and Safety Services 
September 2008
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WRITTEN SUBMISSION FROM THE SCOTTISH TRADES UNION 
CONGRESS (STUC) 

 
Introduction 
 
The Scottish Trades Union Congress welcomes the opportunity to respond to 
the Equal Opportunities invitation for specific comment on the question ‘Does 
the Bill provide adequate protection from abuse to prostitutes and trafficked 
women?’ 
 
The STUC is Scotland’s trade union centre, bringing together over 
640,000 workers and linking with their communities, families, and with 
people not in work. Our organisation includes representative structures 
for women, for black and ethnic minorities, and for young workers. The 
STUC affiliated trade union membership organises workers in many 
different environments in the public and in the private sector. 
 
In recent years, the STUC Women’s Conference and the STUC Women’s 
Committee have discussed issues of violence against women, of prostitution, 
and trafficking of women and children.  A multi-agency conference hosted by 
the STUC Women’s Committee in October 2007, looked at the extent of 
trafficking of women and children in Scotland and considered a number of 
policy initiatives that could be taken to tackle the growing problem. 
 
The STUC annual Congress in April 2008 expressed strong concern at the 
increase in the trafficking of women and young people into the UK for 
purposes of sexual exploitation. The STUC is committed to supporting those 
projects and initiatives, such as the Trafficking Awareness Raising Awareness 
project in Glasgow, which challenge the practice of trafficking but also support 
women who have come into the UK by this means, and seek to provide 
alternatives for these women to make choices about their lives. 
 
Submission on Sexual Offences (Scotland) Bill - with regard to 
prostitution and trafficking. 
 
The STUC has already welcomed the progress made in the Sexual Offences 
Bill, to bring together disparate pieces of legislation and to clarify the 
definitions of rape, of consent (‘free agreement’), and of coercion. This is long 
overdue in Scotland. We also share the Government’s view that legislation 
alone will not tackle the unacceptable level of rape and violence against 
women, and that campaigns and suitable services are also needed to change 
attitudes, and to bring equality. 
 
With that framework in mind, we understand that the Sexual Offences 
(Scotland) Bill is not the only route through which protection can be improved 
for prostitutes and trafficked women.  
 
However, that is not a reason for avoiding looking at how to use every option 
that arises. Each step that is taken will add to the change in culture and 
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attitude that will be required throughout society, if we are to see an end to the 
violence against women in prostitution and in the trafficking trade. 
 
The Criminal Justice (Scotland) Act 2003 made clear that trafficking itself was 
a criminal offence.  But this legislation does not address the question of 
responsibility resting with any other party, namely those who then abuse and 
exploit those who have come into the country via trafficking.   
 
The Sexual Offences (Scotland) Bill already provides the opportunity to clearly 
state a range of circumstances in which sexual abuse or rape could occur, 
with no free agreement.  
 
Section 10 of the Sexual Offences (Scotland) Bill lists some of the 
‘circumstances in which conduct takes place without free agreement’.  
 
We think that the experiences of trafficked women should be reflected in 
specific clauses in Section 10.  
 
Trafficked women are held against their will; all options removed regarding 
their place of residence or income, having had their documents retained; no 
access to independent income; facing language barriers; in an abusive 
relationship with their trafficker; or living in fear of deportation – all factors 
which contribute to sexual exploitation and abuse. 
 
 We would suggest that: 
 
a) it should be made clear on the face of the Bill that this list is non-

exhaustive, rather than simply in the Policy Memorandum. 
 
b) specific clauses could be added  i) which consider behaviour consistent 

with grooming for the purpose of sexual exploitation ii) which consider 
protecting the position of trafficked women (or women involved in 
prostitution) where it can be shown that the accused knew or was 
reckless to the fact that the complainer was being held against her will by 
a third party. 

 
We do not believe that arrangements made with the involvement of a third 
party are at all likely to be based on ‘free agreement’, and the legislation 
should be more explicit in providing protection to a complainant in a position 
of vulnerability.  
 
There may also be other sections of the Bill where appropriate amendment 
could be made to take account of this view.  
 
Children and Young People 
 
We would also be keen to seek some assurances that the provisions of the 
Bill relating to young people and children also provided sufficient protection 
against sexual abuse and violence for those children and young people who 
have been trafficked. 
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Summary 
 
Previous Parliamentary debates have referred to the dreadful crime of 
trafficking and the illegality of the trade. This is to be welcomed, but does not 
sufficiently speak up for those women who cannot speak freely for 
themselves, nor does it place enough responsibility on those who abuse the 
women.   
 
The Sexual Offences (Scotland) Bill will make a significant difference in 
clarifying definitions, and placing responsibility regarding free agreement and 
reasonable belief, and will hopefully see an increase in successful convictions 
for rape and sexual assault.  
 
We understand that providing protection for trafficked women and for 
prostitutes against abuse and sexual exploitation requires complex and varied 
measures, and that the issues will not always be exactly the same for 
prostitutes as for trafficked women – but the Sexual Offences (Scotland) Bill 
provides an opportunity to put down another marker that our society respects 
and values women’s lives, giving the most vulnerable women another way of 
beginning to challenge the abusive situation in which they find themselves. 
 
 
STUC 
September 2008 
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