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JUSTICE COMMITTEE 
 

AGENDA 
 

26th Meeting, 2008 (Session 3) 
 

Tuesday 4 November 2008 
 
The Committee will meet at 10.15 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3, and all future consideration of the main themes arising from the 
evidence sessions on the Sexual Offences (Scotland) Bill, in private. 

 
2. Sexual Offences (Scotland) Bill: The Committee will take evidence on the Bill 

at Stage 1 from— 
 

Jan McClory, Assistant Director, Children and Family Services, Children 
1st; 
 
Dr Jonathan Sher, Director of Research, Policy & Practice Development, 
Children in Scotland; 
 
Martin Crewe, Director, Barnardo's Scotland; 
 

and then from— 
 

Kathleen Marshall, Scotland's Commissioner for Children and Young 
People; 
 

and then from— 
 

Netta McIver, Principal Reporter, and Karen Brady, Head of Practice, 
Scottish Children's Reporter Administration. 
 

3. Sexual Offences (Scotland) Bill: The Committee will consider the main 
themes arising from the evidence session. 

 
4. Budget process 2009-10 (Stage 2) (in private): The Committee will consider a 

draft report to the Finance Committee on the Scottish Government's Draft 
Budget 2009-10. 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Paper from the Adviser (private paper) 
 

J/S3/08/26/1 (P) 

Agenda item 4  

Draft report (private paper) 
 

J/S3/08/26/2 (P) 

Paper from SPICe 
 

J/S3/08/26/3 

Correspondence from the Minister for Community Safety 
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Agenda item 4 
 

4 November 
2008  

J/S3/08/26/3

 
JUSTICE COMMITTEE 

 
DRAFT BUDGET 2009-10 

 
COMMUNITY PENALTIES 

 
This paper has been prepared to assist the Justice Committee in looking at 
the Scottish Government’s draft budget for 2009-10. It presents information 
on: 
 

• community penalties in Scotland; 

• their current availability and cost in comparison to custodial sentences; 
and 

• recent developments from the Scottish Government and the Scottish 
Prisons Commission in relation to community penalties  

 
COMMUNITY PENALTIES 
 
There is a wide range of community penalties currently available across 
Scotland: 
 
Probation – the main purpose of probation is to work with offenders to 
prevent or reduce their offending by combining oversight and control with help 
to learn new behaviours and to deal with problems associated with offending. 
Probation orders can be used flexibly by the courts and additional conditions 
can be attached to them, for example, requiring the offender to undertake 
unpaid work or attendance at a specialist programme such as alcohol or drug 
treatment. An offender can be placed on probation for a period of between six 
months and three years. A total of 8,404 probation orders (including probation 
orders with a requirement of unpaid work) were made in 2006-07. This was 
almost identical to the 2005-06 total of 8,402 orders.1 
 
Community Service Order (CSO) – legislation currently restricts the use of 
CSOs to cases which would otherwise have resulted in imprisonment or 
detention. An offender given a CSO is required to carry out unpaid work of 
benefit to the community for 80-240 hours in summary cases and up to 300 
hours in solemn cases. Work placements are organised and supervised by 
local authority staff. A total of 5,937 CSOs (excluding Probation Orders with a 
requirement of unpaid work) were made in 2006-07. This was very similar to 
the 2005-06 total of 5,927. 
 
 
                                                 
1 Criminal Justice Social Work Statistics, 2006-07. Scottish Government, December 2007. 



 2

Supervised Attendance Order (SAO) – used an alternative to custody for 
fine defaulters, providing a “fine on time”. Participants are required to 
undertake a programme of constructive activities. These can include 
educative elements and unpaid work in the community. The maximum 
number of hours for one order is 100, to be completed within 12 months. In 
2006-07, 3,047 SAOs were made, down 20% from 3,849 in 2005-06. 
 
Restriction of Liberty Order (RLO) (also referred to as “tagging”) – the 
offender, who must be aged 16 or over, may be restricted to a particular 
place(s) for up to 12 hours per day for up to 12 months. Compliance with the 
order is electronically monitored by a commercial contractor by means of a 
transmitter (tag) worn by the offender. In 2006-07, 1,018 RLOs were made, an 
increase of 3% from 984 in 2005-06. 
 
Drug Treatment and Testing Order (DTTO) – court orders which are 
currently used with high tariff offenders who have a serious drugs misuse 
problems and who might otherwise be facing a custodial sentence. The 
underlying philosophy of DTTOs is that by addressing an offender’s drugs 
misuse it is possible to make a positive impact on their related offending 
behaviour which in most instances will consist of acquisitive crime to fund 
their addiction. DTTOs require the consent of the offender, who will typically 
have reached a stage in their life, after a number of years of serious drugs 
misuse, at which they wish to move on from a lifestyle dominated by their 
reliance on drugs. In 2006-07, 696 DTTOs were made, an increase of 16% 
from 599 in 2005-06. 
 
PILOT EXERCISES 
 
Supervised Attendance Order (SAO) – a pilot exercise began in 2004 
whereby Scottish Ministers decided to use powers in section 235(4) of the 
Criminal Procedure (Scotland) Act 1995 to remove the discretion of 
sentencers in two courts (Ayr Sheriff Court and Glasgow District Court) to 
impose custodial sentences in the event of fine default. Section 235(4) allows 
Scottish Ministers to direct that an SAO should be the sole penalty for a 
default on a fine of less than £500. Scottish Government officials have 
confirmed that following a positive evaluation of the pilot scheme, Scottish 
Ministers have approved continuation of funding for the pilot beyond October 
2008. However, there are currently no plans to roll-out this provision to other 
areas. 
 
Structured Deferred Sentence (SDS) – the SDS is a low-tariff intervention 
providing structured social work intervention for offenders post-conviction but 
prior to final sentencing. It is primarily aimed at offenders with underlying 
problems such as drug or alcohol dependency, mental health or learning 
difficulties or unemployment. It is not used for violent, serious or sex 
offenders. Following an evaluation of SDS pilots in Ayrshire (Ayr and 
Kilmarnock Sheriff Courts), Angus (Arbroath and Forfar Sheriff Courts), and 
Highland (Inverness Sheriff Court), Scottish Ministers recently announced an 
extension of the pilot schemes. As well as providing continued funding for the 
existing SDS pilot areas, the approach is to be extended to cover courts 

http://www.scotland.gov.uk/News/Releases/2008/04/15102026
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across two Community Justice Authority areas - Glasgow and Tayside. The 
total funding amounts to £667,000 per year. The Government has stated that 
the unit cost of an SDS is comparable with the annual cost of a CSO but the 
average duration of an SDS is much shorter and reflects therefore a greater 
intensity of intervention compared, for example, with a probation order. 
 
Drug Treatment and Testing Order (DTTO) – in June 2008 the Scottish 
Government announced details of a pilot scheme to run over two years 
involving the use of DTTOs for lower tariff offenders in the Lothian & Borders 
Community Justice Area. DTTOs in their current form are high tariff disposals 
available to Sheriff and High Courts and the Glasgow Stipendiary Magistrates 
Court. The pilot scheme is being supported by £1 million of Government 
funding and will run for the next two years. The pilot scheme will cover courts 
in Edinburgh, Midlothian, East Lothian and the Scottish Borders, including the 
new justice of the peace courts. As part of the pilot, DTTOs will be adapted for 
use with lower tariff offenders and provide an option in dealing with offenders 
at an earlier stage of their drug use. 
 
Community Reparation Order (CRO) – the Antisocial Behaviour etc 
(Scotland) Act 2004 contained provisions to allow for a new community 
sentence, the CRO. It was designed to deal with offences where there was an 
anti-social behaviour element to the offence (eg vandalism). CROs were 
community based disposals which were available to both District and Sheriff 
Courts for summary cases. The orders involved offenders aged 12 and over, 
making amends for their crimes by completing a programme of between 10 
and 100 hours of unpaid community work.   
 
Three pilot sites were chosen in Dundee, Inverness and Greenock to measure 
how well CROs worked across different parts of the country. The pilots 
operated from spring 2005 until 2007. Following an independent evaluation of 
the pilots,2 indicating a lack of effectiveness, Scottish Ministers decided that 
funding for CROs should end on 31 December 2007. Responding to a PQ 
from Nigel Don MSP (S3W-4570), the Cabinet Secretary for Justice stated 
that CROs were not well understood or used. He stated that the Government 
were committed to the principle of reparation and that as part of the review of 
community penalties were considering the way in which reparative sentencing 
options as a whole are structured. 
 
AVAILABILITY OF COMMUNITY PENALTIES 
 
On 22 September 2008, the Cabinet Secretary for Justice, in answer to a PQ 
from Robert Brown MSP (S3W-16469), stated that probation orders, CSOs, 
DTTOs and RLOs are available to all sheriff courts in Scotland across all 
sheriffdoms. In addition, all sheriff courts have access to SAOs in dealing with 
those who have defaulted on their fines. Justice of the Peace (and District) 
courts are able to impose probation orders and, where an offender has 
defaulted on a fine, a SAO. 

                                                 
2 "Forced to make amends - An evaluation of the CRO Pilots", - available at 
http://www.scotland.gov.uk/Publications/2007/08/21134602/0  

http://www.scotland.gov.uk/News/Releases/2008/06/02103530
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-4570
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-16469
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PQ S3W-16470 provides details of community sentences which were handed 
down in each of the last five years, broken down by sheriffdom and type of 
community sentence. 
 
COSTS 
 
A recent Audit Scotland report3 states that between 2000-01 and 2005-06, 
council spending on the main community sentences (with the exception of 
RLOs) rose by 80%, from £19 million to £34 million. The report notes that this 
increase was partly due to the continuing increase in activity (with regard to 
community sentences) but also reflected a greater use of relatively expensive 
DTTOs since they were first piloted in 2000. 
 
The report also notes that comparing the costs of prison sentences with 
community sentences is not straightforward. Currently, the Scottish Prison 
Service provides all accommodation, health and rehabilitation services for 
prisoners. For those who receive community sentences, the cost of providing 
services such as housing and welfare benefits will be spread among a 
number of agencies and will reflect the different circumstances of each 
individual. 
 
A recent Scottish Government publication4 states that the costs of various 
court disposals in the financial year 2004-05 are estimated to have been as 
follows: 
 

• cost of 6 months in prison: £15,964 

• average cost of a probation order: £1,283 

• average cost of a community service order (CSO): £2,205 

• average cost of a drug treatment and testing order (DTTO): £11,727 

• average cost of a supervised attendance order (SAO): £442 

• average cost of a restriction of liberty order (RLO): £9,000 
 
It should be noted that the probation figure above covers only “standard” 
orders and not those which include participation in intensive projects. 
 
RECENT DEVELOPMENTS 
 
Scottish Government 
 
On 24 October 2008, the Scottish Government announced that an extra £1 
million had been allocated to allow councils to recruit more staff to improve 
the delivery of Community Service Orders. The funding will be allocated to 
Community Justice Authorities in 2009-10. The Government has stated that 

                                                 
3 ‘Managing increasing prisoner numbers in Scotland’ Audit Scotland, May 2008. 
4 Costs and Equalities and the Scottish Criminal Justice System 2005/06. Scottish Government 
September 2008. 

http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-16470
http://www.scotland.gov.uk/News/Releases/2008/10/24095553
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this will allow councils to ensure that offenders start their community service 
orders more quickly and for orders to be completed in a shorter time frame. 
The funding forms part of the ring-fenced budget provided to Community 
Justice Authorities for the delivery of criminal justice social work services in 
their areas. 
 
In November 2007, the Scottish Government published ‘Reforming and 
Revitalising: Report of the Review of Community Penalties’. The report 
provides a summary of the issues raised by respondents during the review 
process as well as outlining the Government's action plan for community 
penalties. 
 
The report states that the Government is convinced that greater use should 
be made of community penalties. The report also states that 75% of people 
sentenced to prison for less than six months re-offend within two years, 
compared to 39% of those given community service. Whilst acknowledging 
that direct comparisons cannot be made between individual cases, the report 
suggests that short prison sentences are often not the most effective way to 
deal with offenders and that a community penalty may be more effective. 
 
The report states that in future all community penalties should be based on 
the principles of: 
 

• quality 

• effectiveness 

• immediacy 

• visibility 

• flexibility 

• relevancy 
 
The Government intends to develop a reformed system of Community Service 
Orders, the intention being that Scotland will have a single, reparative, 
community penalty to be known as a Community Service Order. The new 
CSO will subsume the existing CSO, SAO and the now discontinued CRO. 
 
It is intended that the new CSO will provide a single flexible sentence under 
which an offender may be required to carry out unpaid work (a minimum of 20 
hours to a maximum of 300 hours in solemn cases and 240 hours in all other 
cases). The offender may also be required to undertake other activities (e.g. 
skills development or counselling) aimed at rehabilitating the offender. These 
other activities can make up no more than 15% of the total hours imposed. 
 
The Government intends that this will allow the court to consider using a 
reparative penalty in response to a wide range of offending, where it believes 
that some form of payback to the community would be appropriate. Guidelines 
will assist courts in the use of the penalty and the appropriate number of 
hours to be imposed. In order to ensure that new CSOs can be imposed 
swiftly at the lower end of the scale it will not be necessary for a court to 

http://www.scotland.gov.uk/Publications/2007/11/20142739/0
http://www.scotland.gov.uk/Publications/2007/11/20142739/0
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obtain a Social Enquiry Report before imposing a new CSO of under 100 
hours (this replicates current practice with SAOs). 
 
The report also states that the Government will take steps to reduce the 
period of time within which CSOs should be completed, to ensure they 
provide a focused period of activity for the offender. Current legislation 
provides that CSOs have to be completed within 12 months of their 
imposition. In future the expectation will be that orders are to be completed 
within six months - to ensure that the penalty does not drag on and the link 
between the offence and the punishment is maintained in the mind of the 
offender. 
 
Under the Government’s proposals: 
 
• District Courts (and the new Justice of Peace courts as they replace District 

Courts) will, for the first time, be given access to CSOs across Scotland 
(subject to a lower limit on maximum hours) 

• courts will still be able to impose probation orders with a condition of unpaid 
work attached where a primarily rehabilitative penalty is considered 
appropriate 

• provision will also be made for a CSO (subject to a lower maximum number 
of hours) to be imposed upon fine defaulters for non-payment of fines, 
where efforts have been made to collect the fine and the court concludes 
that the offender genuinely cannot pay (replacing SAOs) 

 
The Government also intends to: 
 

• allow community service (for the first time) to include an element of 
activity other than unpaid work which will be aimed at helping offenders 
stop offending 

• extend the DTTO approach to a wider range of offenders, and assess 
whether that extension should be rolled-out more widely 

• develop a mentoring/link worker pilot to support women offenders on 
community penalties – providing support to make the penalties a 
success and prevent re-offending 

• roll out an enhanced, more consistent approach to delivering probation, 
based on evidence of effectiveness, and support Community Justice 
Authorities as they facilitate more effective joining-up of services at the 
local level 

 
Scottish Prisons Commission 
 
In July 2008, the Scottish Prisons Commission published ‘Scotland’s Choice: 
Report of the Scottish Prisons Commission’. The Commission was convened 
in September 2007 to examine Scotland’s use of prison in the 21st century. Its 
remit was to: 
 

http://www.scotland.gov.uk/Publications/2008/06/30162955/0
http://www.scotland.gov.uk/Publications/2008/06/30162955/0
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• consider how imprisonment is currently used in Scotland and how this 
fits with the Government’s wider strategic objectives 

• raise the public profile of this issue - providing better information to 
allow a deeper understanding of the options, outcomes and costs 

• compare the underpinning rationale with current law and practice, 
including the impact for courts, prisons and community justice services 
of early release provisions of the Custodial Sentences and Weapons 
(Scotland) Act 2007 

 
The Commission made a total of 23 recommendations including the creation 
of an independent National Sentencing Council to develop clear sentencing 
guidelines that can be applied nationwide, and a National Community Justice 
Council to lead the implementation of a new Community Supervision 
Sentence (see below) and develop improved services for ex-prisoners. 
 
The Commission also recommended that imprisonment should be reserved 
for people whose offences are so serious that no other form of punishment 
will do and/or for those who pose a threat of serious harm to the public. The 
Commission recommended that paying back in the community should 
become the default position in dealing with less serious offenders. 
 
The Commission recommended that judges should be provided with a wide 
range of options through which offenders can payback in the community, but 
that where sentences involving supervision are imposed, there should be one 
single Community Supervision Sentence (CSS) with a wide range of possible 
conditions and measures. The Commission noted that payback would involve 
finding constructive ways to compensate or repair harms caused by crime. 
That it would involve making good to the victim and/or the community whether 
by unpaid work, engaging in rehabilitative work that benefits both victims and 
the community by reducing re-offending, or some combination of these and 
other approaches. 
 
In order to reduce short-term prison sentences, the Commission 
recommended that the Scottish Government bring forward legislation to 
require a sentencing judge, who would otherwise have imposed a sentence of 
six months imprisonment or less, to impose a Community Supervision 
Sentence instead. It did indicate exceptions to this. For example: violent and 
sexual offences that raise significant concerns about serious harm; or when 
the offence constitutes a breach of bail conditions. If a custodial sentence of 
six months or less is imposed, the judge would be required to state, when 
imposing the sentence, the reasons why only a custodial sentence could be 
imposed. The Scottish Government has still to respond formally to the 
Scottish Prisons Commission report.  
 

Graham Ross 
Senior Research Specialist 

SPICe 
 

29 October 2008 
 

http://www.scotland.gov.uk/Publications/2008/06/30162955/2
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