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JUSTICE COMMITTEE 
 

AGENDA 
 

25th Meeting, 2008 (Session 3) 
 

Tuesday 28 October 2008 
 
The Committee will meet at 10.15 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 6 in private. 
 
2. Subordinate legislation: The Committee will take evidence on the draft 

International Criminal Court (Remand Time) Order 2008 from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Ian Hockenhull, Policy Manager, Criminal Procedure Division, Dianne 
Drysdale, Policy Executive, Criminal Procedure Division, and Andrea 
Summers, Legal Directorate, Scottish Government. 
 

3. Subordinate legislation: Kenny MacAskill MSP (Cabinet Secretary for Justice) 
to move S3M-2647— That the Justice Committee recommends that the draft 
International Criminal Court (Remand Time) Order 2008 be approved. 

 
4. Sexual Offences (Scotland) Bill: The Committee will take evidence on the Bill 

at Stage 1 from— 
 

Sandy Brindlay, National Co-ordinator, Rape Crisis Scotland; 
 
Louise Johnston, National Legal Issues Worker, Scottish Women's Aid; 
 

and then from— 
 

Susan Gallagher, Head of Policy and Research, and Frida Petersson, 
Policy Executive, Victim Support Scotland. 
 

5. Petitions: The Committee will consider the following petitions— 
 

PE997 by Peter Cox, on behalf of the Mothers for Justice Campaign, 
calling on the Scottish Parliament to urge the Scottish Executive to provide 
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greater protection to the children and partners of abusive parents by 
introducing legislation to ensure that (a) where an allegation of abuse has 
been made against a parent, access rights are suspended pending a full 
investigation; (b) all previous convictions of an abusive parent are taken 
into account before access rights are granted; (c) all access hearings are 
held in open court; and (d) all sheriffs who deal with child custody cases 
are given appropriate training; and  
  
 PE 1063 by Robert Thomson calling for the Scottish Parliament to 
investigate the apparent conflict of interest which exists between solicitors 
/ advocates and clients in the present system of speculative fee 
arrangements (no win – no fee) and to urge the Scottish Executive to 
overhaul the existing speculative fee arrangements framework and 
procedures in order to make solicitors / advocates more accountable to 
their clients.  
 

6. Sexual Offences (Scotland) Bill: The Committee will consider whether to 
accept written evidence received after the deadline for submission of evidence. 

 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk

mailto:douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 2  

Cover note on the International Criminal Court (Remand 
Time) Order 2008
 

J/S3/08/25/1 

Agenda item 4  

Paper from the Adviser (private paper) 
 

J/S3/08/25/2 (P) 

Agenda item 5  

Paper from the Clerk on PE 997 
 

J/S3/08/25/3 

Paper from the Clerk on PE 1063 
 

J/S3/08/25/4 

Agenda item 6  

Late written submission (private paper) 
 

J/S3/08/25/5 (P) 

 

http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080264_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080264_en_1


J/S3/08/25/1 
 
 
SSI Cover Note for Committee Meeting 
 
SSI title and 
number: 
 

The International Criminal Court (Remand Time) Order 2008 
(SI 2008/draft) 

Type of Instrument: 
 

Affirmative 

Meeting: 
 

25th Meeting, 28 October 2008 

Date circulated to members: 
 

23 October 2008 
 

Cabinet Secretary to attend 
Justice Committee meeting: 
 

Yes 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No 

Purpose of Instrument: This Order provides for the length of time that 
a court may remand a person arrested under a 
provisional warrant, issued under the 
provisions of section 3 of the International 
Criminal Court Act 2001, pending the 
production of a warrant issued under section 2. 
 

 
Affirmative Instrument – Procedure 
 
1. The Justice Committee has been designated lead committee and is required to 

report to the Parliament by 17 November 2008. 
 
2. The draft Order was laid on 26 September 2008.  Under Rule 10.6.1(b), the 

Order is subject to affirmative resolution before it can be made. It is for the 
Justice Committee to recommend to the Parliament whether the Order should be 
approved.  The Cabinet Secretary for Justice has, by motion S3M-2647 (set out 
in the agenda), proposed that the Committee recommends the approval of the 
Order.  The Cabinet Secretary for Justice will attend in order to speak to and 
move the motion.  The debate may last for up to 90 minutes.   

 
3. At the end of the debate, the Committee must decide whether or not to agree to 

the motion, and then report to the Parliament accordingly.  Such a report need 
only be a short statement of the Committee’s recommendation. 
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JUSTICE COMMITTEE 

Subject: Petition PE 997 

Meeting No: 25th Meeting, 2008 
 
Meeting Date: 28 October 2008 
 
Author: The Clerk 
 
Background 

Petition 
1. Petition PE997 by the Scottish Sun on behalf of the Mothers for Justice 
campaign called on the Scottish Parliament to urge the Scottish Executive to 
provide greater protection to the children and partners of abusive parents by 
introducing legislation to ensure that (a) where an allegation of abuse has 
been made against a parent, access rights are suspended pending a full 
investigation; (b) all previous convictions of an abusive parent are taken into 
account before access rights are granted; (c) all access hearings are held in 
open court; and (d) all sheriffs who deal with child custody cases are given 
appropriate training. 
 
2. The petition was referred to the Justice Committee in June 2007.  
 
Consideration by the Public Petitions Committee 
3. The petition was first considered by the PPC in November 2006.  At the 
PPC meeting on 29 November 2006, the petitioner stated that he was not 
clear whether the problem was with legislation or the application of legislation 
and that there could be a discrepancy between what Sheriffs do and what the 
Justice Department wants sheriffs to do.   

4. The PPC noted that during stage 2 of what is now the Family Law 
(Scotland) Act 2006, that Bill was amended to require that when making an 
order in relation to parental responsibilities, the courts must have regard to the 
need to protect the child from any abuse or the risk of any abuse.  The 
Committee agreed that although this legislative change had been made, it 
would still seek the views of Scottish Women’s Aid, the Scottish Child Law 
Centre, Families Need Fathers Scotland, the Scottish Court Service, the 
Scottish Government, the Law Society of Scotland, Victim Support Scotland, 
ADSW and the Judicial Studies Committee (as having responsibility for 
judicial training). 

5. The responses received indicated that there was little support for the first 
three elements of the petition either because there was already provision for 
them or because they would not be in the interest of the children going 
through this legal process.   

6. On 26 June 2007, the PPC agreed that because of the complexity of the 
issues raised by the petition and the responses received, that the petition in 
its entirety should be referred to the Justice Committee. 
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Consideration by the Justice Committee 
7. At its meeting on 11 September 2007, the Justice Committee considered 
the petition and agreed to pursue the issue of judicial training by writing to the 
Cabinet Secretary for Justice and to the Judicial Studies Committee. 
Following receipt of responses, at its meeting on 11 December 2007, the 
Committee agreed to consider the issue of judicial training in the context of its 
scrutiny of the forthcoming Judiciary and Courts (Scotland) Bill and thereafter 
to consider the petition again.  

8. As members are aware, the Judiciary and Courts (Scotland) Bill was 
passed on 25 September 2008.  Once enacted, that Bill will give the Lord 
President responsibility for making and maintaining appropriate arrangements 
for amongst other things, judicial training and guidance of judicial office 
holders.   

9. In its stage 1 report, the Justice Committee stated that “confidence in the 
judiciary would be enhanced by making such training mandatory and so 
recommends”.  In his response to the Committee’s report, the Cabinet 
Secretary for Justice stated that the Lord President should be free from 
legislative constraints to devise a training regime that takes account of the 
interests of all litigants and that it was a matter for the Lord President to 
determine whether judicial training should be compulsory and if so what topics 
should be covered by judges.  

10. At stage 2, the Committee agreed to an amendment lodged by Margaret 
Smith to provide that “In carrying out the responsibility for making and 
maintaining arrangements for training mentioned in subsection (2)(d) the Lord 
President will require any judicial office holder, or class of judicial office, to 
attend such training as the Lord President determines.”  No amendments 
relating to judicial training were considered at Stage 3. 

11. Members are therefore asked to consider what further action, if any they 
now wish to take in respect of this petition. 

For Decision 

12. In terms of Standing Orders, where the PPC has referred a petition to 
another committee, that committee may take such action as it considers 
appropriate.1  The petition calls 

“on the Scottish Parliament to urge the Scottish Executive to provide 
greater protection to the children and partners of abusive parents by 
introducing legislation to ensure that (a) where an allegation of abuse 
has been made against a parent, access rights are suspended pending 
a full investigation; (b) all previous convictions of an abusive parent are 
taken into account before access rights are granted; (c) all access 
hearings are held in open court; and (d) all sheriffs who deal with child 
custody cases are given appropriate training.” 

                                            
1 The Scottish Parliament, Standing Orders, Rule 15.6.2(a) 
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Options for Consideration 

13. The following options are open to the Committee:  
 

(a) to close the petition following (i) the full parliamentary consideration 
of the issue of judicial training and (ii) the legislative changes 
introduced by the Family Law (Scotland) Act 2006, or 
 
(b) to consider, in the context of any discussion on the committee work 
programme whether to take evidence on any of the wider issues raised 
by the petition and the operation of the Family Law (Scotland) Act 
2006, or 
 
(c) take any other action the Committee thinks is appropriate.  
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JUSTICE COMMITTEE 

Subject: Petition PE 1063 

Meeting No: 25th Meeting, 2008 
 
Meeting Date: 28 October 2008 
 
Author: The Clerk 
 
Background 

Petition 
1. Petition PE1063 by Robert Thomson called for the Scottish Parliament to 
investigate the apparent conflict of interest which exists between solicitors / 
advocates and clients in the present system of speculative fee arrangements 
(no win – no fee) and urged the Scottish Government to overhaul the existing 
speculative fee arrangements framework and procedures in order to make 
solicitors / advocates more accountable to their clients.  The petition was 
lodged in June 2007 and referred by the Public Petitions Committee (PPC) to 
the Justice Committee on 29 January 2008.  The petition is attached at Annex 
A for information.  
 
Consideration by the Public Petitions Committee 
2. The petition was first considered by the PPC at its meeting on 2 October 
2007.  At that meeting, although sympathy was expressed for the petitioner, 
committee members were not clear that anything should be done.  The PPC 
agreed to seek views from the Faculty of Advocates, the Law Society of 
Scotland, the Scottish Consumer Council and Citizens Advice Scotland on the 
issues raised in the petition and also on whether the guidance issued to those 
considering entering into no-win, no-fee arrangements is sufficient.  No views 
were sought from the Scottish Government.  Responses were received, other 
than from Citizens Advice Scotland which did not feel that it had sufficient 
evidence or resources to provide a meaningful response.  The PPC did not 
consider the petition further but referred the petition and the responses to the 
Justice Committee. 

Consideration by the Justice Committee 
3. At its meeting on 25 March 2008, the Committee considered the petition 
and agreed to write to the Cabinet Secretary for Justice on the wider issues 
raised by Mr Thomson’s petition, as opposed to the specific matters relating to 
the pursuer’s personal experience.  On receipt of the Cabinet Secretary’s 
response, the petition would be considered further.  The Convener’s letter of 1 
April 2008 is attached at Annexe B and the response by the Cabinet 
Secretary is attached at Annexe C. 

4. As members will note from his letter, the Cabinet Secretary confirms that 
the consultation paper issued by Lord Gill included questions concerning after 
the event (ATE) insurance.  Lord Gill will report on all matters covered in his 
review in due course.  The Cabinet Secretary also advises, in line with the 
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earlier responses seen by the Committee, that he is not aware of any specific 
investigation of the impact of speculative fees and the outcome of cases.  His 
letter goes on to say however that he has consulted on the wider issue of the 
claims management industry and although some concerns were expressed, 
no evidence was provided of a complaint in Scotland.  The Cabinet Secretary 
advises that legislation covering wider reforms in the legal profession is 
planned, that consideration will be given to whether claims management 
companies should be regulated in Scotland (as they are in England and 
Wales) and that more general issues about speculative fee arrangements will 
also be taken in to account.  

5. The petitioner was asked for any comments he had on the Cabinet 
Secretary’s response.  In emails to the clerk, the petitioner states that he still 
seeks a full investigation of speculative fee arrangements / no win no fee 
arrangements.  The petitioner’s communications are attached at Annexe D. 

For Decision 

6. In terms of Standing Orders, where the PPC has referred a petition to 
another committee, that committee may take such action as it considers 
appropriate.1  The petition calls 

“for the Scottish Parliament to investigate the apparent conflict of 
interest which exists between solicitors / advocates in the present 
system of speculative fee arrangements (no win – no fee) and to urge 
the Scottish Government to overhaul the existing speculative fee 
arrangement framework and procedures in order to make solicitors / 
advocates more accountable to their clients.” 

7. The Committee has received the views of the Faculty of Advocates, the 
Law Society of Scotland, the Scottish Consumer Council and the Cabinet 
Secretary for Justice and is now asked to agree what action to take on this 
petition. 

Options for Consideration 

8. The following options are open to the Committee:  
 

(a) to close the petition in light of the lack of any other verifiable 
evidence to support the petitioner’s views, that Lord Gill’s report is 
expected to address the issues of “before the event” and “after the 
event” insurance and also that the Cabinet Secretary intends to take 
account of general issues about speculative fee arrangements in 
legislation to be introduced next year; or     
 
(b) to keep the petition open pending publication of Lord Gill’s report 
and the introduction of the Government legislation and consider the 
petition again in those contexts; or  
 

                                            
1 The Scottish Parliament, Standing Orders, Rule 15.6.2(a) 
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(c) take any other action the Committee thinks is appropriate.  
 



Annexe A 

Details of principal petitioner:  
Please enter the name of person and organisation raising the petition, including a 
contact address where correspondence should be sent to.  
Robert Thomson  
Stroma House  
5 Kinloch Street  
Ladybank  
Fife  
KY15 7LF  

Text of petition:  
The petition should clearly state what action the petitioner wishes the Parliament 
to take in no more than 5 lines of text, e.g.  
The petitioner requests that the Scottish Parliament considers and debates the 
implications of the proposed Agenda for Change legislation for Speech and 
Language Therapy Services and service users within the NHS  

Petition by Robert Thomson calling for the Scottish Parliament to investigate the apparent 
conflict of interest which exists between solicitors/advocates and clients in the present 
system of speculative fee arrangements (no win - no fee) and to urge the Scottish 
Executive to overhaul the existing speculative fee arrangement framework and 
procedures in order to make solicitors/advocates more accountable to their clients.  

Period for gathering signatures:  
Please enter the closing date for gathering signatures on your petition, which we 
would usually recommend is a period of between 4-6 weeks  

Closing date: 8 June 2007  
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Additional information:  
Please enter any other information relating to the issues raised in your e-
petition, including the reasons why the action requested is necessary. 
The text entered in this field should not exceed 2 pages. However, you 
may wish to provide further sources/links to background information.  
Solicitors, being commercial entities, will, after initial investigations, only take 
cases they deem to have high success rates. When Legal Aid was available, 
solicitors sometimes tended to steer clients away from this facility, inferring that 
the procedures involved may not be beneficial to clients. It is, however, strongly 
suspected solicitors don’t want interference of the Legal Aid Board.  
Solicitors can only take these cases to a certain level, then they employ the 
services of an advocate. Presently, solicitors have no control over advocates 
and can’t be held responsible to the client, for advocates actions or inactions.  
One of the main conflicts arising from no win – no fee, is that the legal team will 
always take the easy option to secure a “win”. This SECURES THEIR FEES. 
There can be a significant difference between a “win” and the expectant results 
of the fee paying client. In my case, the large company, whose negligence 
caused my considerable injuries, were not sued, but my former employer, a 
small firm – the easy option – was. His contribution to my accident was minimal. 
It is common knowledge how easy it is to sue an employer.  
Again, under the present system, it is not incumbent upon solicitors to explain in 
detail, at the initial stages, the full implications of raising such an action. 
Examples include, involvement of C.R.U. also estimating the possible value of 
the claim. Apparently, advocates also escape this vitally important element of 
quantifying a claim. Also, neither is it incumbent on solicitors to advise clients of 
potential pitfall in raising an action eg: The possibility of defender placing a 
TENDER, which prevents any further opportunity of negotiating a settlement out 
of court.  
There is something radically wrong with a system which allows a legal team to 
refuse a client representation in court whilst still claiming their full fees, 
especially when such an incident takes place inside a court building, sheriff 
waiting to go to proof.  
COMPLAINTS PROCEDURE  
1. Law Society of Scotland only have very restricted powers and can’t act if 
THEY consider solicitor acted within present framework, albeit on the fringes.  
 
2. Advocates are supposed to be self regulating. Recent events vindicated my 
choice not raise a complaint in this quarter.  
 
One of the main components in assessing the value of a claim is the present 
earnings of the claimant. If this factor became widely known, I suspect there 
would be a public outcry for higher wages/salaries particularly from people on 
low incomes and employed in potentially dangerous jobs e.g. anyone working 
with any type of machinery or working in a rough environment. This situation 
would be particularly of interest to the middle aged, since age is also a prime 
contributory factor in evaluating a claim.  

Action taken to resolve issues of concern before submitting 
an e-petition:  
Before submitting a petition to the Parliament, petitioners are expected to 
have made an attempt to resolve their issues of concern, by for example, 
making representations to the Scottish Executive or seeking the 
assistance of locally elected representatives, such as councillors, MSPs 
and MSPs. Details of those approached should be entered.  
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During 2004, wrote to Ms. Jamieson explaining my request for change in 
system. Reply was to invite me to contribute to consultation document as 
debate on Scottish legal system was forthcoming – not encompassed.  
Had chat with West Fife MSP – could not assist as I didn’t reside in her 
constituency. Interview with Sir Menzies Campbell – Advised me to contact 
relevant Justice Committee dealing with forthcoming debate.  
Eventually found Mr David Davidson MSP. Was convenor of Justice 2 
Committee dealing with legal debate – no joy here.  
Interview with Mr Ian Smith MSP – asked him to intervene on my behalf. It was 
he who recommended I contact the Public Petitions Committee.  

 
Comments to stimulate on-line discussion:  
Please provide at least one comment to set the scene for an on-line 
discussion on the petition, not exceeding 10 lines of text.  
No win – no fee system – A corrupt legal concept that potentially pays out full 
fees to all involved, except the victim.  
Would other victims please respond with your own experience, to assist me in 
requesting Parliament to change present framework.  
Be aware, the fees changed by some “Expert Witnesses” employed by your 
solicitor on your behalf, can be horrendous when compared to the value of their 
reports and in comparison to the cost and value of others. It begs the question, 
are some in the employ of two organisations simultaneously.  

Petitioners appearing before the Committee  
The Convener of the Committee may invite petitioners to appear before the 
Public Petitions Committee to speak in support of their petition. Such an 
invitation will only be made if the Convener considers this would be useful in 
facilitating the Committee’s consideration of the petition. It should be noted 
that due to the large volume of petitions it has to consider, the Committee is 
not able to invite all petitioners to appear before the Committee to speak in 
support of their petition.  
Please indicate below whether you request to make a brief statement before 
the Committee when it comes to consider your petition.  
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Justice Committee 

 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
Scottish Executive 
St Andrews House 
Regent Road 
EDINBURGH 
EH1 3DG 
 
 

All correspondence c/o: 
Justice Committee Clerks

Room T3.60
The Scottish Parliament

Edinburgh
EH99 1SP

Tel: 0131 348 5220 
Type Talk Direct No. 18001 0131 348 5220 

Fax: 0131 348 5252
justice.committee@scottish.parliament.uk

1 April 2008
 
 
 
 
Petition PE 1063 by Robert Thomson calling for the Scottish Parliament 
to investigate the apparent conflict of interest which exists between 
solicitors / advocates and clients in the present system of speculative 
fee arrangements (no win – no fee) and to urge the Scottish Executive to 
overhaul the speculative fee arrangement framework and procedures in 
order to make solicitors / advocates more accountable to clients.  
 
By way of background, this petition was lodged in June 2007 and referred by 
the Public Petitions Committee (PPC) to the Justice Committee on 29 January 
2008.  Before passing the petition on to the Justice Committee, the PPC 
sought written responses on the issues raised in the petition from the Faculty 
of Advocates, the Law Society of Scotland and the Scottish Consumer 
Council. 
 
At its meeting on 25 March 2008, the Justice Committee considered the 
petition and the written responses received.  It is clear that the petition is 
inspired by the petitioner’s own experience of no win-no fee.  As such, it is not 
the Committee’s intention to pursue matters that relate to that individual case.  
Nevertheless, the responses received by the PPC and passed on to the 
Justice Committee raise some interesting points on which the Committee 
agreed to seek your views.  

Firstly, in general terms, the Committee is aware that concerns about the cost 
of obtaining legal advice and pursuing an action can be a deterrent.  Can you 
advise whether access to justice, funding of civil cases or the availability of 
legal aid in Scotland is being considered by Lord Gill as part of his ongoing 
civil courts review?  If not, are any of these matters being actively considered 
elsewhere?  Has any work been carried out on the impact of speculative fees 
on clients and the outcome of cases? 

 

mailto:justice.committee@scottish.parliament.uk


Annexe B 

More specifically, it has been observed by the Scottish Consumer Council and 
the Faculty of Advocates that one disadvantage of speculative fees is the 
need for the pursuer to take out an “after the event” insurance policy to pay 
the other party’s costs should they lose the case.  The Committee 
understands that in England and Wales successful litigants can recover the 
cost of this insurance premium; however in Scotland this cost cannot 
presently be recovered.  This could have the effect of those pursuing claims in 
Scotland being at a disadvantage compared to those pursuing claims in 
England or Wales.  What consideration has been given to reviewing the 
position for those pursuing actions in Scotland? 

Another matter raised is that the use of contingency fees, whereby the lawyer 
receives a percentage of the court award as a fee if the client is successful, is 
not permitted in Scotland.  What consideration has been given to reviewing 
the present position?  

I look forward to hearing from you. 
 
 
 
 
 
 
Bill Aitken MSP 
Convener, Justice Committee 
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