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JUSTICE COMMITTEE 
 

AGENDA 
 

21st Meeting, 2008 (Session 3) 
 

Tuesday 16 September 2008 
 
The Committee will meet at 10.15 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Subordinate legislation: The Committee will take evidence on the draft Legal 

Profession and Legal Aid (Scotland) Act 2007 (Transitional, Savings and 
Consequential Provisions) Order 2008 from— 

 
Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Colin McKay, Deputy Director, Legal System Division, Paul Johnston, 
Solicitor, Constitutional and Civil Law Division, Carol Snow, Solicitor, 
Constitutional and Civil Law Division, and Carole Johnston, Policy Adviser, 
Constitution, Law and Courts Directorate, Scottish Government. 
 

3. Subordinate legislation: Kenny MacAskill MSP to move S3M-2220— 
 

That the Justice Committee recommends that the draft Legal Profession 
and Legal Aid (Scotland) Act 2007 (Transitional, Savings and 
Consequential Provisions) Order 2008 be approved. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Scotland Act 1998 (Agency Arrangements) (Specification) (No.2) 
Order 2008 (SI 2008/1788) 
 

5. Budget process 2009-10 (Stage 2): The Committee will consider its approach 
to the scrutiny of the Scottish Government's Draft Budget 2009-10. 

 
6. Damages (Asbestos-Related Conditions) (Scotland) Bill (in private): The 

Committee will consider the main themes arising from the evidence sessions, in 
order to inform the drafting of its report. 
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7. Community Policing Inquiry (in private): The Committee will consider a draft 

report. 
 
 

Douglas Wands 
Clerk to the Justice Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: douglas.wands@scottish.parliament.uk 

mailto:douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 2  

Cover note on the Legal Profession and Legal Aid (Scotland) 
Act 2007 (Transitional Savings and Consequnetial 
Provisions) Order 2008
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Agenda item 4  

Cover note on the Scotland Act 1998 (Agency 
Arrangements) (Specification) (No.2) Order 2008 (SI 
2008/1788)
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Agenda item 5  

Paper from the Clerk (private paper) 
 

J/S3/08/21/3 (P) 

Agenda item 6  

Paper from the Clerk (private paper) 
 

J/S3/08/21/4 (P) 

Correspondence from the Scottish Government 
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Agenda item 7  

Paper from the Clerk (private paper) 
 

J/S3/08/21/6 (P) 

 

http://www.opsi.gov.uk/legislation/scotland/ssi2008/draft/sdsi_9780110820439_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2008/draft/sdsi_9780110820439_en_1
http://www.opsi.gov.uk/legislation/scotland/ssi2008/draft/sdsi_9780110820439_en_1
http://www.opsi.gov.uk/si/si2008/uksi_20081788_en_1
http://www.opsi.gov.uk/si/si2008/uksi_20081788_en_1
http://www.opsi.gov.uk/si/si2008/uksi_20081788_en_1


J/S3/08/21/1 
 
 
SSI Cover Note for Committee Meeting 
 
SSI title and 
number: 
 

The Legal Profession and Legal Aid (Scotland) Act 2007 
(Transitional, Savings and Consequential Provisions) Order 
2008 (SSI 2008/draft) 

Type of Instrument: 
 

Affirmative 

Meeting: 
 

21st Meeting, 16 September 2008 

Date circulated to members: 
 

11 September 2008 
 

Cabinet Secretary to attend 
Justice Committee meeting: 
 

Yes 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 

No 

Purpose of Instrument: This Order makes provisions in consequence 
of the Legal Profession and Legal Aid 
(Scotland) Act 2007. The purpose of the Order 
is to provide transition from the Scottish Legal 
Services Ombudsman to the Scottish Legal 
Complaints Commission. 
 
 

 
Affirmative Instrument – Procedure 
 
1. The Justice Committee has been designated lead committee and is required to 

report to the Parliament by 6 October 2008. 
 
2. The draft Order was laid on 27 August 2008.  Under Rule 10.6.1(b), the Order is 

subject to affirmative resolution before it can be made. It is for the Justice 
Committee to recommend to the Parliament whether the Order should be 
approved.  The Cabinet Secretary for Justice has, by motion S3M-2220 (set out 
in the agenda), proposed that the Committee recommends the approval of the 
Order.  The Cabinet Secretary for Justice will attend in order to speak to and 
move the motion.  The debate may last for up to 90 minutes.   

 
3. At the end of the debate, the Committee must decide whether or not to agree to 

the motion, and then report to the Parliament accordingly.  Such a report need 
only be a short statement of the Committee’s recommendation. 
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SSI Cover Note for Committee Meeting 
 
SSI title and 
number: 
 

The Scotland Act 1998 (Agency Arrangements) (Specification) 
(No.2) Order 2008 (SI 2008/1788) 

Type of Instrument: 
 

Negative 

Meeting: 
 

21st Meeting, 16 September 2008 

Date circulated to members: 
 

11 September 2008 

Justice Committee deadline to 
consider SSI: 

6 October 2008 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument: This Order enables the Secretary of State 
and the Scottish Ministers to exercise 
certain functions on each others’ behalf in 
connection with the management of 
prisoners who are transferred to Scotland 
from England and Wales or vice versa on a 
restricted basis and whose release is 
subject to a curfew condition. 
 

 
If members have any queries or points of clarification on the instrument which they 
wish to have raised with the Scottish Government in advance of the meeting, please 
could these be passed to the Clerk to the Committee as soon as possible, to allow 
sufficient time for a response to be received in advance of the Committee meeting. 
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Constitution, Law  and Courts Directorate 
Civil Law  Division 

 
 
T: 0131-244 2196  F: 0131-244 2195 
E: Paul.Allen@ scotland.gsi.gov.uk 
 
 

abcdefghijklmnopqrstu
Euan Donald 
Clerk 
Justice Committee 
Room T3.60 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
 

___ 
 
  
11 September 2008 
 
 
Dear Euan 
 
DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL – STAGE 1 
SUPPLEMENTARY INFORMATION   
 
I am writing to provide some of the supplementary information that was offered by the 
Scottish Government when we gave oral evidence to the Committee earlier this week.  
Separately, the Chief Medical Officer will provide the promised medical information. 
 
Scottish Court Service (SCS) Data 
 
The Minister advised the Committee of data provided by the SCS on the volume of asbestos-
related personal injury claims raised in the Court of Session in each of the past 3 years.  
Subsequently, we have obtained from SCS a little further information, relating to earlier 
years, which gives added reassurance that the figures for more recent years were not 
atypically low.  The information that we now have from the SCS is as follows: 

• in 2007 there were 2487 personal injury actions, of which 279 were asbestos-related; 

• in 2006 there were 2343 personal injury actions, of which 325 were asbestos-related;  

• in 2005 there were 2174 personal injury actions, of which 287 were asbestos-related;  

• in 2004 there were 2013 personal injury actions, of which 270 were asbestos-related; 

• in 2003 there were 1218 personal injury actions, of which 164 were asbestos-related 

(NB the figures for 2003 are low because the new personal injury procedures did not start 
until April that year) 
  
There are 2 points that I should make about the SCS data: 
 
a) the statistics on asbestos-related cases are not restricted only to pleural plaques cases.  
SCS have not hitherto recorded pleural plaques cases separately but, self-evidently, after 
removing cases relating to (i) live mesothelioma, (ii) post-mesothelioma (i.e. a relative’s 



claim), (iii) asbestosis etc, the number relating to pleural plaques and other asymptomatic 
conditions would be rather lower. 
  
b) Nigel Don MSP asked "whether a significant number of cases may go under the radar", by 
which I think he meant that SCS data may under-estimate the true number of cases because 
some will get settled without being raised in court and recorded by SCS.   It is certainly right 
that some cases are settled without litigation being initiated, but our understanding (as 
mentioned in the Financial Memorandum, para 13) is that - even though many/most cases 
are eventually settled at the door of the court, without a hearing - about 75% of pleural 
plaques cases are raised in court.   Therefore, as indicated to the Committee, we believe 
that, while they do not tell the whole story, the SCS data do give a useful yardstick for 
historic caseload. 
 
Health and Safety Executive (HSE) Data 
 
We referred to various data provided by the HSE and it may be helpful if I detail the sources.  
One was the June 2008 publication "Mesothelioma Mortality in Great Britain: Analyses by 
Geographical Area and Occupation 2005" (www.hse.gov.uk/statistics/pdf/mesojune08.pdf).  
In particular, tables 5 and 7 show the spread across Great Britain of deaths from 
mesothelioma, demonstrating that between 1981 and 2005: 
 

• 25,716 men died of mesothelioma in Great Britain, of whom 2,617 were in Scotland 
• 4,187 women died of mesothelioma in Great Britain, of whom 378 were in Scotland 

 
As regards data on the state Industrial Injuries & Disablement Benefit scheme, in discussion 
with HSE we have been informed that: 
 

"Over the last 5 years, new Scottish cases of mesothelioma, lung cancer with 
asbestosis and pleural thickening assessed in the Industrial Injuries and Disablement 
Benefit scheme accounted for 10.4%, 12.2% and 5.3% of GB cases respectively" 

  
This suggests that, at least as regards state compensation, the propensity to claim for 
asbestos-related disease is not dramatically higher in Scotland than in Great Britain overall. 
 
I hope this information will be helpful to the Committee in their consideration of the Damages 
(Asbestos-related Conditions) (Scotland) Bill.  Please do not hesitate to contact me should 
the Committee require further information. 
 
Yours sincerely 
 
 
 
 
 
PAUL ALLEN 
 

St Andrew ’s House, Regent Road, Edinburgh  EH1 3DG 

w w w .scotland.gov.uk abcde abc a   
 

http://www.hse.gov.uk/statistics/pdf/mesojune08.pdf


Chief M edical Officer Directorate 
Dr Harry Burns M PH FRCS(Glas) FRCP(Ed) FFPH, Chief M edical Officer 

 
 
T: 0131-244 2264  F: 0131-244 3477 
E: cm o@ scotland.gsi.gov.uk 
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Dear Euan 
 

I have read the transcript of the evidence given by the Minister for Community Safety and 

officials to the Committee on 9 September 2008 and I note that the Committee might 

welcome some further comment on the medical issues that were discussed during that 

evidence. 

 

In column 1091,   Robert Brown asked if the risk of mesothelioma faced by those who have 

been exposed to asbestos and who have subsequently developed pleural plaques is 

different from the risk in the rest of mesothelioma experienced by a similarly exposed 

population that has not yet developed pleural plaques.  The opinion of a number of senior 

respiratory physicians is that, for similar levels of exposure to asbestos the risk of developing 

mesothelioma is probably the same whether or not pleural plaques have developed.  It is a 

difficult area in which to be certain.  There is no easy test that can be done to measure how 

much asbestos one individual has been exposed decades previously.  It is also the case that 

the development of pleural plaques and the development of mesothelioma are essentially 

two completely different pathological processes so individuals may vary in their propensity to 

develop either condition.  In general, however, it would be sensible to assume that, for 

similar levels of exposure, individuals have a broadly similar risk of developing mesothelioma 

regardless of whether or not they have developed pleural plaques.  

 

In column 1092,   Nigel Don expresses the view that everyone diagnosed with mesothelioma 

will have plaques.  Again, the consensus of opinion is that this is probably correct – at least 
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as regards asbestos-related mesothelioma – although it is difficult to confirm.  When 

mesothelioma is diagnosed in a chest x-ray, the appearance of the affected lung is greatly 

altered and it is not possible to see plaques on the affected side.  It is not, therefore, possible 

to demonstrate radiologically plaques in every case of mesothelioma nor, given the greater 

importance of the mesothelioma, would there be any point in attempting to do so..  It would 

be reasonable to assume that the vast majority of mesothelioma cases do have plaques but 

given my comments in the previous paragraph about plaque formation and mesothelioma 

development being different pathological processes, there remains the possibility of a patient 

developing mesothelioma but not having any plaques. 

 

The significance of the plaque is that it confirms exposure to asbestos and puts the patient in 

a group at considerably higher risk of developing mesothelioma. 

 

In column 1095,  there was discussion about the prevalence of pleural plaques in the adult 

population.  The figure of 55,000 adult males in Scotland was mentioned in Professor 

Seaton’s evidence and I believe that came from extrapolation of figures obtained in a post 

mortem study carried out elsewhere in the UK. There is no good evidence as to the 

presence of plaques in the general population. It is clearly unethical to x-ray the whole 

population to determine who has plaques. Such a project would cause more ill health than it 

detected.  Most studies of the prevalence of plaques have been carried out in a population 

known to have been exposed to asbestos and therefore at high risk. Usually, the detection of 

plaques has been by on chest x-ray or CT scan.  Where studies of plaque prevalence in the 

general population have been attempted, they have usually relied on direct inspection of the 

pleura at post mortem.   In post mortem studies it is obviously difficult to be certain about 

past occupational exposure since the patient is clearly unable to give such a history and 

often these studies do not report interviews with relatives.  However, it is clear  that some 

plaques develop as a result of an exposure to types of fibre other than asbestos and the past 

history of occupational exposure is essential if a diagnosis of asbestos-related pleural 

plaques is to be made.  Advice received from respiratory physicians confirms that in almost 

every case of pleural plaques identified at x-ray in Scotland, a past history of work in an 

asbestos-related industry is available.   

 

Another compounding factor in attempting to estimate the prevalence of plaques in the 

general population is that when people have a chest x-ray it is usually because they have a 

respiratory problem and, therefore, their risk of having pathology identified is greater than 
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normal.  Given Scotland’s industrial history, a figure of 55,000 is by no means unreasonable 

but, that said, it does not appear to be based on robust evidence. 

 

Although the number of mesothelioma cases in Britain has been steady over the past few 

years with around 2,000 in the UK and 200 in Scotland, Scottish data shows that the annual 

incidence in men in the 50 -55 age groups is falling. This suggests that over the next 10 

years, the number of mesothelioma cases in Scotland will decline as the cohort of older men, 

exposed to asbestos in the 1950s and 1960s, becomes smaller. 

 

I hope this information is clear.  Please let me know if any of it needs further clarification. 

 

Kind regards. 

 

Yours sincerely 

 

 

 

 

DR HARRY BURNS 

St Andrew ’s House, Regent Road, Edinburgh  EH1 3DG 
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