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Dear Bill,

DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL

~
The Scottish
Government

I indicated in my letter of 9 October that I would be pursuing further with the UK Government
the spending issues associated with the Damages (Asbestos-related Conditions) (Scotland)
Bill. As promised, I am writing now to provide you with an update on the position in relation
to the Statement of Funding Policy.

While our Financial Memorandum makes due reference to the Statement of Funding Policy,
it has from the outset been our clear position that it would be inappropriate for the UK
Government to seek to invoke it in this instance. For example, on 29 November 2007 the
First Minister informed Parliament:

"There are questions about the liabilities of United Kingdom departments. I stress that
their liabilities will be exactly those that they would have expected to have before the
House of Lords judgment was issued. I expect not only UK and Scottish Government
departments, but Scottish society and the private sector, to meet their full obligations
when the Parliament changes the law in the interests of justice for the Scottish
people."

It has therefore been of some concern that, as the Justice and Finance Committees have
also discovered, the UK Government has remained largely silent on the issue over the
intervening months. While we would have anticipated that this indicated that they had no
quarrel with our stated position, recent correspondence suggests that this may not be the
case. As a consequence, there may yet be an attempt to penalise the Scottish Government
for acting to preserve the system that provides an avenue for redress for those who develop
what we regard as being a material injury, pleural plaques, as a result of being negligently
exposed to asbestos.

In order to put the Committee fully in the picture as regards the current position, I am
enclosing copies of relevant correspondence between myself and Bridget Prentice MP,
Parliamentary Under-Secretary of State at the Ministry of Justice. The five letters are dated
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24 June, 10 August, 27 August, 29 September and 9 October. I should make clear that it is
unusual for such correspondence to be released, but as this correspondence was
specifically drawn to the Committee's attention by a UK Cabinet Minister and as Ms Prentice
herself has raised no objections, I feel that given the importance of the issue it is appropriate
to provide it to you as you requested.

You will see that the correspondence ends at the moment with me reiterating the Scottish
Government's firm expectation that a reasonable approach will be taken by the UK
Government and, specifically, that it will be accepted that it would be entirely inappropriate to
seek to invoke the Statement of Funding Policy in this instance. A reply is awaited. I will
advise you and Parliament of any further progress as soon as I can.

Turning to the Bill more generally, I would like to take the opportunity to express my thanks
to the Committee for its swift yet thorough scrutiny of our proposals and the associated
evidence. Of course, I am extremely pleased that the Committee's report agrees that
individuals with pleural plaques should be able to continue to pursue compensation where
there has been contributory negligence and I welcome the fact that it recommends that the
Bill's principles should be supported. We are now giving careful attention to the full terms
Committee's report and I look forward to further constructive dialogue as matters progress.

FERGUS EWING
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