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Thank you for your letter of 29 September about our Damages (Asbestos-related Conditions)
(Scotland) Bill. I am concerned to learn that the UK Government may be contemplating the
possibility that, in cases involving its departments, costs relating to damages claims for
pleural plaques in Scotland could be passed on to the Scottish Government, effectively
enabling Whitehall to reassign financial responsibility for its asbestos-related liabilities here.
I hope you will be able to conclude swiftly that this would not be an appropriate course of
action in this case.

While I understand that the circumstances have been difficult given our differing positions it
is nevertheless still surprising that, as regards policy principles, it has taken nearly a year for
a UK Minister to suggest that there is a prospect of the Statement of Funding Policy being
invoked in this way. Since November 2007, when we confirmed our intention to legislate
(and our expectations as regards financial responsibilities), the essential purpose and effect
of our Bill has been absolutely clear - Le. to secure the status quo ante, no more and no
less, in relation to pleural plaques which develop as a result of exposure to asbestos where
there has been a negligent breach of a duty of care. As regards the Bill's financial
implications, officials in UK Government Departments (e.g. the MoD and BERR) felt this was
a sufficiently clear basis to enable them to provide robust estimates to us over the winter of
2007/8: we were very grateful for their assistance.

I note that you say that it would not be 'appropriate' for you to reach any decision before the
exact terms of the legislation are finalised by the Scottish Parliament. This appears to
present something of a 'chicken and egg' impasse, as the Scottish Parliament (not
unreasonably) will wish to be aware of the financial position before it finalises the legislation.
I am sure the UK Parliament would take the same view and that, at an early stage in the
legislative process, UK Ministers would routinely provide MPs with information about what
the costs would be and how they would be met. The Scottish Parliament ought not be given
any less information so, while I respect that you do not wish to pre-empt decisions on how
you will proceed in England and Wales, I would ask that you reconsider your position as
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regards Scotland, especially as the tight drafting of our Bill means that implications of any
resulting Act have long been quite clear.

Leaving aside timing aspects, I am troubled by the approach that the UK Government may
be taking to the substantive issues. There seems to be a suggestion that, though every
other potential defender (e.g. the Scottish Government, local authorities, private sector
employers and their insurers) will continue to be responsible for the financial consequences
of their asbestos-related liabilities, it may be justifiable for the UK Government to seek to
transfer their responsibilities. As a matter of principle, that cannot be right.

As regards the operational aspects, I infer from what you say that you do not dispute that, in
the decades prior to the House of Lords ruling, UK Government Departments should have
been making and were making provision for anticipated pleural plaques claims. That is a
good starting point. It confirms that for 5, 10, 20 and more years, the UK Government had
recognised these historic obligations (and that, therefore, they cannot reasonably be
described as "new") and also that money was available to meet them. It could reasonably be
said that, given that such provision had been made, it would have been very premature for
those departments to reallocate it as a windfall immediately after the House of Lords ruling,
especially as that ruling was not binding throughout the whole UK. It would certainly appear
premature to reallocate it in the few weeks ahead of a decision on whether or not the
changed position would be extended to Scotland - a decision which was taken and
announced quite shortly after, and in the same financial year as, the House of Lords ruling.
Our firm expectation, therefore, remains that the UK Government will take a reasonable
approach and accept that it would be quite inappropriate to seek to invoke the Statement of
Funding Policy in this instance.

You will appreciate that these matters are of great interest to the Scottish Parliament's
Justice Committee, which is in the process of scrutinising our Bill. Indeed, I was asked
directly about them when I gave evidence last month. Additionally, the Committee's interest
in the dialogue between our respective administrations has been underscored by a letter
which the (now former) Defence Secretary, Des Browne MP, sent to its Convener: that letter
indicated that the UK Government's position would be clarified in a letter that you would be
sending to me. Not surprisingly, the Convener has asked for a copy of your letter. Given the
specific terms of Mr Browne's letter, that seems to be a reasonable request and so, in order
to assist the Committee and Parliament, I would like to provide the Convener with a copy of
your letter, along with the recent preceding correspondence on these matters (beginning with
my letter of 24 June). I would propose to do so a week after the date of this letter, unless
you raise any objections with me. If you do have concerns about this, I could instead write to
the Committee to provide my account of the position - it may be your preference, however,
for them to receive your actual letters rather than having your position paraphrased.

Finally, I would reiterate what I said at the conclusion of my previous letter: in dealing with
the legacy of asbestos, we would hope for a constructive dialogue. To that end, I would
welcome an opportunity to meet with you to discuss how we move forward.
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