
Minister for Community Safety
Fergus Ewing MSP

T:0845 774 1741
E: scottish.ministers@scotland.gsi.gov.uk

Bill Aitken MSP
Convener
Justice Committee
Scottish Parliament
Edinburgh
EH99 1SP

Your ref:
Our ref:
25 February 2009

DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL

~
The Scottish
Government

I am writing to provide a reassessment of the financial implications of the Damages
(Asbestos-related Conditions) (Scotland) Bill, in accordance with the shared wishes of the
Scottish Government and Parliament as expressed in the motion passed at the conclusion of
Stage 1. The information should help to give reassurance that, as initially recommended by
your Committee in its report of 13 October 2008, the Scottish Government has made every
effort to reconsider the adequacy of the Financial Memorandum and to establish whether the
UK Government will invoke the Statement of Funding Policy. I intend to arrange for the
formal submission of a new Financial Memorandum, picking up the relevant points.

Statement of Funding Policy (SFP)

Let me address the SFP first. As you know from the correspondence that I shared with you
in the autumn, the Parliamentary Under-Secretary at the Ministry of Justice, Bridget Prentice
MP, had indicated that until such time as the UK Government has announced its approach to
pleural plaques south of the border, it will not confirm its position on the SFP. Unfortunately,
that announcement has not yet been made. It was to have been made in November, but
was postponed with no firm timetable being set (as far as we are aware). A letter last month
from Ms Prentice, in response to my letters of 9 October, 14 November and 7 January,
simply indicated that, as had already been stated in a Westminster Hall debate in November,
the announcement would be made "soon" and, until then, no indication - not even a
contingent one - can be given as regards the SFP. In the circumstances, therefore, I am
regrettably unable to provide new information about whether the UK Government will invoke
the SFP. All I can do is restate that - for the reasons that were given in the earlier
correspondence - it is quite legitimate to believe that UK Government Departments ought to
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continue to accept responsibility for the financial consequences of their asbestos-related
liabilities, as they have in the past.

Reassessment Process

Turning to the overall financial implications of the Bill, I can assure you that the aim of the
Scottish Government is to reach the most robust projections possible. Consequently, we
shared the concern about the wide disparity in projections at Stage 1, as encapsulated in
paragraph 5.5 of the written evidence of the Association of British Insurers (ABI) 1:

"[The Scottish Government] suggests that the annual cost to defendants will be
between £5.5m and £6.5m; figures from the UK Government suggest that the
annual cost in Scotland would be between £76m and £607m, and the total cost in
Scotland would be between £1.1bn and £8.6bn".

That statement requires to be treated with some caution because, for example
• as is evident from the table entitled "summary of additional costs arising from the

Bill" at the conclusion of the Financial Memorandum, the annual figures of £5.5m
and £6.5m related only to private sector defenders, and did not represent the
Scottish Government's projection of the full annual costs associated with the Bill,
which were rather higher;

• the annual figures of £76m and £607m, and the total figures of £1.1bn and £8.6bn,
do not appear in the UK Government's consultation paper but seem to reflect a
calculation by the ABI, based on its contention that 30% of asbestos liabilities are in
Scotland (paragraph B1 of the ABl's written evidence).

Nevertheless, the disparity is still very significant and requires to be explored. Therefore, I
enclose a paper which provides a reassessment of the financial implications, based on all
the information now available to us. It may be helpful if I outline the process that we adopted
to produce this. Essentially, I instructed officials to do 3 things:

• the first was to look afresh at the data that were previously supplied to us, notably
by stakeholders in response to our consultation exercise on the provisional
Regulatory Impact Assessment in February-April 2008. (Members will be aware
that we have already published all of the non-confidential responses2.)

• the second was to review material that has come to light subsequently. This
included the evidence that stakeholders gave to your Committee at Stage 1. It also
included the consultation paper issued by the Ministry of Justice in July. (Though
we have not been afforded formal access to all the responses that were received
by the Ministry of Justice, we have considered those which we were able to track
down because they were published on the internet by their authors.) It included too
the consultation paper issued by the Northern Ireland Government in October.

• the third was to seek out and consider new material. For example, as you
suggested, we made direct contact with The Actuarial Profession to seek their
views, speCifically those of its UK Asbestos Working Party. Their contribution is
attached in an Annex to the enclosed paper. Also attached in that Annex is new
correspondence from the AB!. The ABI identified a number of law firms thought to
be involved in pursuing pleural plaques cases in Scotland, so officials wrote to each
of them to seek information about the nature of their activity.

I www.scottish.parliament.ukls3/committees/iustice/inquiries/damages/D8.ASI. pdf

2 www.scotiand.gov.uk/Publications/2008/09/Johnston- NEI -responsesl content
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I put on record that the Scottish Government is grateful for the co-operation received from a
number of stakeholders - including supporters, opponents and neutrals as regards the
merits of the Bill - in this endeavour. Unfortunately, we have not been provided with any
information about the work that the Ministry of Justice have in hand to reassess the financial
projections set out in their July consultation paper. Nor did they feel able to share factual
information about the assumptions underlying their original projections.

Revised Financial Estimates

The enclosed paper notes that The Actuarial Profession has commented in relation to
mesothelioma projections that "as information emerges on mesothelioma the range of
potential outcomes is widening rather than the reverse." Our further work on pleural plaques
has suggested something similar. However, as shown in the paper, we have been able to
reach tentative conclusions about the order of magnitude of the Bill's financial implications
with the headline figures - based on the assumptions and subject to the uncertainties
described in the paper - being as follows:

• the number of backed-up claims in Scotland could be between 690 and 1040,
which will cost between £14.66m and £22.88m in total (the midpoint of which is
£18.77m). This compares with a projection in June's Financial Memorandum of c.
£20m.

• if the peak year for claims is 2015, then in that year the number of new claims
created in Scotland could be between 341 and 848, which will cost between
£7.25m and £18.79m for that year (the midpoint of which is £13.02m). This
compares with a projection in June's Financial Memorandum of c. £7m-£8m in
2015.

• from the enactment of the legislation up to and including the anticipated peak year
- and assuming that in 2009 claims will be created which, had it not been for the
Appeal Court and House of Lords judgements, would otherwise have been created
in 2006-2008 - the total number of new claims created in Scotland could be
between 2826 and 5928, which will cost between £60.05m and £131.31m (the
midpoint of which is £95.68m). In present value terms that equates to between
£53.60m and £116.30m (the midpoint of which is £84.95m). No aggregate
estimates for this period were provided in the Financial Memorandum.

To the extent that our estimates are now higher than they were in June 2008, this is primarily
the result of two factors. First, in light of new data and representations from the insurance
industry, we now proceed on the basis that between 10% and 40% of claims in Scotland
have historically been pursued by firms other than Thompsons (whereas we had originally
worked from a single figure of 10%). Second, in light of new information and concerns about
the validity of using projections of trends in future mesothelioma deaths as a proxy for trends
in future pleural plaques claims, and while acknowledging the degree of uncertainty
associated with it, we have explored an alternative approach to determining what the future
rate of change might be. We have also made revisions in order to take account of the fact
that not all claims are successful, and this has the effect of making the estimated costs lower
than they would otherwise be.

Although our overall estimates of the Bill's anticipated financial implications remain broadly
of the same magnitude as those set out in June's Financial Memorandum, what this new
exercise has done is:

• enhance our confidence that the more extreme projections in some of the
submissions made to the Justice Committee lack any real foundation; but
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DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS

Actuarial Projections

1. The extent and consequences of conditions arising from exposure to
asbestos have long been of concern, not least to the insurance and actuarial
professions. The Actuarial Profession's UK Asbestos Working Party, an
industry-wide expert group drawn primarily from the insurance sector, was
established to review the situation and in 2004 produced a report, "UK
Asbestos - The Definitive Guide,,1. This detailed report estimated that in the
period 2004-2040 there would be between 19,000 and 104,000 claims for
pleural plaques I pleural thickening across the UK and that the total cost of
those claims would be between £200m and £1.4bn.
(NB no estimates of the total cost of claims in Scotland were given, but:

• if the share of UK claims were 10%, then the range would be
between £20m and £140m, equating to an average, over the period,
of between £0.55m p.a. and £3.89m p.a.; whereas

• if the share of UK claims were 30%, then the range would be
between £60m and £420m, equating to an average, over the period,
of between £1.67m p.a. and £11.67m p.a.)

2. In October 2007, when commenting on the implications of the ruling in
the Johnston case, a Working Party member restated the report's estimates 2.

3. Some months later, however, in responding to a Ministry of Justice
consultation exercise3, The Actuarial Profession stated that "it is difficult to
make a sensible estimate that could be used for financial planning". In that
response, The Actuarial Profession also endorsed a methodology which
produced projections that appeared to be up to 20 times higher than had been
published in the 2004 Definitive Guide and, in explaining this, said:

"The projections for pleural plaques included in the Working Party
Paper 2004 are not relevant, and therefore should not be used, as they
were made prior to the various legal decisions that have since
occurred, and they also referred to insurance claims and not the
incidence of the condition. In our experience, the incidence of
asbestos-related claims has been impacted significantly by socio-
economic factors including the availability of compensation and rising
public awareness of asbestos-related conditions.

"It is likely that the future insurance claim number projections contained
in the 2004 paper would underestimate the position if pleural plaques
were compensable. It is worthy of note that more progress has been
made on models for mesothelioma, but as information emerges on

1 www.actuaries.org.uk/ data/assets/pdf tile/0004/34969/Lowe.pdf
2 www.deloitte.comldttlpress release/O.! 014.sid%253D%2526cid%253D 175806.00.html
3 www.actuaries.org.uk/ data/assets/pdf fi!e/0008/139157/ AP MJ P!eura!Plaques 20080930 resp.pdf
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mesothelioma the range of potential outcomes is widening rather than
the reverse."

4. The response confirmed too that "the UK Asbestos Working Party is
not currently looking at pleural plaques, and therefore has not considered
future projections in relation to pleural plaques".

5. Separately, in December 2008, The Actuarial Profession responded in
similar vein to inquiries made on behalf of the Scottish Government. The
response is given at Annex A to this paper. Key points include:

• the previous Working Party's projections "should not be considered
relevant" because of the impact of subsequent court cases, the
anticipated resultant increase in public awareness and an observed
increase in the propensity for a person to make a claim for
compensatable asbestos-related conditions.

• the Working Party's focus has been on mesothelioma, so "no work
has been performed looking at the key drivers behind pleural
plaques insurance claims" and "The Actuarial Profession does not
have its own projection for the future number of pleural plaque
diagnoses".

• although it "does not consider the methodology and assumptions
used by the Ministry of Justice in estimating the range of 200,000 to
1.25 million diagnosed cases to be unreasonable", if similar analysis
had been performed by the Working Party it "may have used
different assumptions and produced an alternative range" Le. it
"could produce higher or lower figures".

• such an exposure-based framework is preferred to an approach
which attempts to use past numbers as a base for estimating future
numbers.

• a point estimate, or narrow range, for future cost projections is
considered less appropriate than a wide range which reflects the
inherent uncertainties of the situation.

• the Working Party has no data on the proportion of UK pleural
plaques cases that might occur in Scotland, but considers that - with
some caveats - the HSE's mesothelioma statistics (which have
Scotland at about 9%) could provide "a reasonable guide".

• the Working Party comments that, when compared to industry data,
the Scottish Government's Regulatory Impact Assessment seems to
provide low estimates of past claim levels and numbers of stayed
claims.

6. The Actuarial Profession's response also signposts the latest (2008)
report and presentation4 from the UK Asbestos Working Party which, while
focusing on mesothelioma, contain some observations which may have some
read-across to other asbestos-related conditions, including pleural plaques.

4 www.actuaries.orQ.uk/?a=138775 and www.actuaries.orQ.uk/?a=139401
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7. Each of these points is worthy of consideration and they are taken into
account in this paper.

Scottish Government Estimates and Projections

8. For its part, the Scottish Government has always acknowledged that
preserving rights to financial redress for pleural plaques etc, as proposed by
the Damages (Asbestos-related Conditions) (Scotland) Bill, will have
significant financial implications. It has also acknowledged that those financial
implications are difficult to calculate with any precision. The difficulty arises
because, while it should be straightforward in theoretical terms to quantify
their overall size Le. it is essentially the average cost per claim multiplied by
the number of claims, each of those two elements is subject to a range of
uncertain variables. Moreover, much of the relevant information is
commercially sensitive, as was illustrated in a recent article in the Insurance
Times:

"'You get a ridiculously huge range from actuaries,' says David
Williams, managing director of claims at AXA. 'The real cost of
asbestos claims is a highly sensitive issue and there's a huge debate
about the different approaches to reserving for them. If I were to tell
you the figure for asbestos in our reserves I'd get sacked.•,5

9. Nevertheless, to try to understand and clarify the relevant variables and
their consequences before introducing legislation, the Scottish Government:

• undertook preparatory research and dialogue with stakeholders in
the period October 2007 - February 2008.

• taking account of the work of the previous 4 months, produced a
partial Regulatory Impact Assessment (PRIA) for wide consultation
over the period February - April 20086.

• considered the responses to the consultation exercise and
undertook further research and dialogue with stakeholders over the
period April- June 2008.

• taking account of the work of the previous 8 months, produced a
revised final Regulatory Impact Assessment (RIA), data from which
fed into the Financial Memorandum presented to Parliament in June
20087

•

5 http://www .insuranccti rnes.co. uk/storv.asp?storvcodc=3 74785

6 the PRIA, a summary of responses to the PRIA consultation exercise, and copies of all the non-
confidential responses to that exercise are available respectively at:
www.scotland.goY.uk/Rcsource/Doc/211184/0055797.pdf
www.scotland. gOY.uk/Publications/2008/06/con972rcsponscsurnmarv
www.scotland.goy.uk/Publications/2008/09/ ]ohnston- NEl-rcsponscs/contcn t

7 the RIA and Financial Memorandum are available respectively at:
www.scotland.goy.uk/Rcsourcc/Doc/980/006384 7.pdf
www.scottish.parliamcnt.uk/s3/bills/12-Asbcstos/b 12s3-introd-en.pdf
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10. While June's publications reflected the Scottish Government's
assessment of the information provided to it in the preceding months, that
information was not comprehensive. This reflects the fact that there is no
single source of information about pleural plaques claims, and the fact that
individual stakeholders - whether pursuers, defenders, court authorities etc -
have only partial information. Moreover, several key stakeholders were
unable (e.g. because of data-storage issues) or unwilling (e.g. because of
commercial confidentiality) to provide data on their projected liabilities in
Scotland - notable and welcome exceptions as regards defenders were
departments of the UK Government, Le. the Ministry of Defence (MoD) and
Department for Business, Enterprise and Regulatory Reform (DBERR).
Where data were not forthcoming, the Scottish Government had little option
but to make estimates based on the data that were available.

11. Since June, the Scottish Government has continued to keep the
estimated financial implications under review, specifically in light of new
material originating from the UK Government's Ministry of Justice and the
insurance industry and, latterly, the evidence submitted to the Scottish
Parliament. Dialogue has been pursued with the departments of the UK
Government, the Association of British Insurers (AB!) and individual insurance
companies, law firms acting on behalf of pursuers or defenders in pleural
plaques cases, The Actuarial Profession and the Health and Safety Executive
(HSE). In the wake of that dialogue, the purpose of this paper is to present
refreshed estimates of the financial implications, by re-examining projections
of the average cost per claim and the number of claims. Information is set out
in the attached annexes:

Annex A: selected source documentation
Annex B: estimates of the average cost of recent cases
Annex C: projections of the average cost of future cases
Annex D: estimates of the number of recent cases
Annex E: projections of the number of future cases
Annex F: estimates of the number of existing claims on hold.

Annex G: distribution of costs between private and public sectors

Conclusion

12. On the basis of the work described in the attached Annexes, it seems
reasonable to estimate that:
Recent Past
• in the recent past, the number of ultimately successful claims created each

year in Scotland may have ranged between 165 - 290 (see Annex D) and,
at an average cost in real terms of £25,000 (see Annex B), would have
amounted annually to between £4.13m - £7.25m, with the midpoint of that
estimated range being £5.69m per annum.

• in the recent past, the number of ultimately unsuccessful claims created
each year in Scotland may have ranged between 55 - 68 (see Annex D)
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and, at an average cost in real terms of £10,000 (see Annex B), would
have amounted annually to between £0.55m - £0.68m, with the midpoint of
that estimated range being £0.62m per annum.

Overall, it is estimated that in the recent past the cost in real terms of
relevant claims created in Scotland has ranged between £4.68m -
£7.93m per annum, with the midpoint of that estimated range being
£6.31m per annum.

Backed-up Claims

• as regards the backlog of claims (Le. claims which were created previously,
but which have yet to be determined either way), the number of ultimately
successful claims may range between 518 - 832 (see Annex F) and, at an
average cost in real terms of £25,000 (see Annex B), would amount to
between £12.95m - £20.80m in total, with the midpoint of that estimated
range being £16.88m.

• the number of ultimately unsuccessful claims may range between 172 -
208 (see Annex F) and, at an average cost in real terms of £10,000 (see
Annex B), would amount to between £1.72m - £2.08m in total, with the
midpoint of that estimated range being £1.90m.
Overall, it is estimated that the cost in real terms of backed-up claims
in Scotland could range between £14.67m - £22.88m, with the
midpoint of that estimated range being £18.78m.

Future Claims

• Projecting the number of future claims in Scotland - e.g. the rate of
increase, the timing of the peak, and the rate of decrease - is problematic
because of the range of major uncertainties and assumptions involved.
This naturally has implications for attempts to project the likely costs
associated with those claims. In light of this, several scenarios have been
considered to indicate the potential costs arising from future claims.

• The scenarios are underpinned by several assumptions, which are
explained in the Annexes to this paper. Essentially, the most significant
are as follows:
1. the number of claims either begins from a low base (220 claims in

2005) or a high base (358 claims in 2005) (see Annex D);
2. until a peak year in 2015, the number of claims per year increases on

average at between 4.5% and 9% per annum (see Annex E),;
3. 75% of claims will be successful in a low base flow outcome scenario,

while 80% of claims will be successful in a high base f high outcome
scenario (see Annex D); and

4. on average, in real terms, a successful claim costs £25,000 overall,
while an unsuccessful claim costs £10,000 overall (see Annex C).

• Using these assumptions, several potential streams of costs associated
with pleural plaque claims have been estimated for the period 2006-2015.
(This is in the expectation that a number of claims that would otherwise
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have been created between 2006 - 2009 were not, because of the impact
of the decisions of the Appeal Court and House of Lords in 2006 and
2007, but will be activated once the Bill is enacted.)

Table 1: Projected Pleural Plaques Claims Created in PeakYear, 2015
Lower Rate of Increase Higher Rate of Increase
(claims increase by 4.5% (claims increase by 9% p.a.)
p.a.)

Number of Costs Number of Costs
Claims Claims

Successful & Lower Base S = 256 £6.40m S = 391 £9.76m
Unsuccessful

U =85 £0.85m U = 130 £1.30mClaims
T= 341 £7.25m T = 521 £11.06m

Higher Base S = 450 £11.25m S = 687 £17.18m

U = 106 £1.06m U = 161 £1.61 m

T=556 £12.31 m T =848 £18.79m

(S = Successful, U = Unsuccessful, T = Total)
Overall, therefore, it is estimated that the cost in real terms of new
claims created in Scotland in 2015 could range between £7.25m -
£18.79m,the midpoint of which is £13.02m.

Table 2: Projected Pleural Plaques Claims Created in 2009 - 2015 for
Period 2006- 2015

Lower Rate of Increase Higher Rate of Increase
(claims increase by 4.5% (claims increase by 9% p.a.)
p.a.)

Number of Costs Number of Costs
Claims Claims

Successful & Lower Base S = 2119 £52.98m S = 2732 £68.30m
Unsuccessful U = 707 £7.07m U = 911 £9.11 m
Claims

T= 2826 £60.05m T = 3643 £77.41m

Higher Base S = 3724 £93.1 Om S = 4802 £120.05m

U = 873 £8.73m U = 1126 £11.26m

T = 4597 £101.83m T = 5928 £131.31m

Overall, therefore, it is estimated that the cost in real terms of new
claims created in Scotland for the decade 2006-2015 could range
between £60.05m- £131.31min total, the midpoint of which is £95.68m.

• In interpreting these figures, it is essential to keep in mind that:
a in terms of caseload, the figures are highly sensitive to the

assumption and uncertainties outlined in the attached Annexes;
a in terms of value, no account has been taken of the factors, outlined

in Annex C, which might reasonably be expected to exert some
downward pressure on costs
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o whether or not 2015 is the peak year for claims, which is the
assumption here, there will be costs thereafter. In other words, the
above figures do not reflect the full costs of the Bill, as no estimate
has been made of the caseload and associated costs subsequent
to the anticipated peak. (Estimating the rate of decrease in newly
created claims is subject to a range of significant uncertainties,
bearing in mind the age profile of the population that is most at risk
from exposure to asbestos.)

• In interpreting these figures, it is also important to note that the above
tables provide cost projections in real terms. However, in order to
meaningfully compare the total costs of claims estimated under different
scenarios, each cost stream can be discounted to obtain its present value,
in line with HM Treasury guidance8. The estimated present values are
shown in the tables below:

Table 3: Present Value of Projected Pleural Plaques Claims Created in
2009 - 2015 for Period 2006 - 2015

Lower Rate of Increase Higher Rate of Increase
(claims increase by 4.5% (claims increase by 9% p.a.)
p.a.)

Number of PV of Costs Number of PV of Costs
Claims Claims

Successful & Lower Base S = 2119 £47.3m S = 2732 £60.5m
Unsuccessful

U = 707 £6.3m U = 911 £8.1mClaims
T= 2826 £53.6m T = 3643 £68.6m

Higher Base S = 3724 £83.2m S = 4802 £106.3m

U = 873 £7.8m U = 1126 £10.0m

T = 4597 £91.0m T = 5928 £116.3m

O¥erall,.thefefGl'e.ItIs .••• a~~ •• m ••.•• ntvalQe tefms,tbe GOstof
newc:"imsCJ":_Mt"iA-~ :'f.r· fht'deea<le %1~a016 could .faRge
between SO.lm -£116.3m In totaI.tt1e mldpQi•.•tQf.hte'hi$£$4.95rt1.
• Again, it should be noted that these values are dependent on the

assumptions used in their estimation. They are subject to the same
caveats as Table 2.

• The ranges given should not be regarded as minima and maxima - Le.
they do not represent the lowest and highest possible costs, simply the
range which, on the information available, appears to be the most likely.

Civil Law Division
February 2009

8 The method employed to obtain the Present Value of the costs in each scenario is
consistent with HM Treasury (2003), The Green Book: Appraisal and Evaluation in Central
Government. which is available at www.hm-treasurv.Qov.uk/dataQreenbookindex.htm
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ANNEX A

DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS
SELECTED SOURCE DOCUMENTATION

1. Throughout this paper, a hyperlink is generally provided for key source
documentation that has already been published. A good deal of information
has also been published by the Justice Committee. This Annex provides
details of source documentation that has not been previously published, as
follows:

• correspondence from the ABI to the Scottish Government, dated
4 November 2008.

• correspondence from The Actuarial Profession to the Scottish
Government, dated 12 December 2008.

• correspondence from The Actuarial Profession to the Scottish
Government, dated 6 January 2009.

• correspondence from the Scottish Government to the Ministry of
Defence, dated 19 December 2008

• correspondence from the Scottish Government to the Department
for Business, Enterprise and Regulatory Reform, dated
22 December 2008

• correspondence from the Department for Business, Enterprise and
Regulatory Reform to the Scottish Government, dated 27 January
2009.

Scottish Government
February 2009
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4 November 2008

I am writing in response to your letter of 22 October in which you requested
further examples of insurers who have pleural plaques claims, to ensure that
the Scottish Government's information on costs and number of pleural
plaques cases is as accurate as possible.

We have provided as much further information as was possible to gather in
the given timeframe, in a separate table. The table shows on a preliminary
analysis of figures from insurers compared to Thompsons figures, on a like for
like comparison, that Thompsons are involved in approximately 60% of
claims. It should be noted that there may be double counting of figures where
there is more than one insurer associated with a claim.

As indicated to the Justice Committee in my letter of 29 September, it is
difficult to predict the number of future pleural plaques claims, based on the
current numbers of outstanding claims in Scotland, as they will be lower than
they otherwise would have been because of the Court of Appeal judgment,
following which significantly fewer claims were brought because there was no
entitlement to compensation. This fall-off is clearly shown in the graph we
presented from the UK Asbestos Working Party to the Justice Committee.9

We would expect that the pleural plaques claims figures to increase
dramatically as a result of the proposed legislation, not least because of the
high public awareness of this issue. In other words, the trend already seen by
the Institute of Actuaries between 1999 and 2005 would certainly accelerate.

Yours sincerely

Nick Starling
Director of General Insurance and Health

9 The UK Asbestos Working Party is part of the Institute of Actuaries.
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ABI-provided information on Pleural Plaques Claims in Scotland

ANNEXA

Norwich Union AXA Zurich RSA Chester St
All Claims 51 36 107 46 413 (315 FSCS

cases)
i) litigated 40 11 52 11 183 (info on FSCS

share of cases only)
ii) non-litigated 11 25 55 35 132 (info on FSCS

share of cases only)
Thompsons-provided number of 20 8 43 31 248 (Iron

existing cases (includes both Trades/Chester St)
lead/non-lead cases)

Cases where lead insurer on a Unknown 20 Unknown 25 Unknown
'joint' claim
Definition of a Scottish case Cases being Usually where the Cases being Cases being Any case where the

pursued by Scottish Claimant's solicitors pursued by Scottish pursued by Scottish claimant is
lawyers, where any live in Scotland, lawyers lawyers represented by a
litigation is likely to however some cases solicitor based in
be commenced in with English Scotland and where
Scotland Solicitors who have the relevant

Scottish Claimants, exposure occurred in
where exposure was Scotland
in Scotland
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Actuarial Profession response to:

Scottish Government - ConstitUtion, law and Courts Directorate
Letter from Paul Allen, 12 November 2008

12 December 2008

This response is giVen by the GIRO UK Asbestos Waking party of the UK Actuarial Profession.

Backmound
The UK Asbestos Waking party has consjdered the particular points that have been raised in a letter
to the Actuarial Profession from Paul Allen, Constilutionallaw and Courts Directorate (Civil Law
Division) of the Scottish Govenment dated 12" November 2008. The response OlIUinedbetow will
focus on addressing the points raised with some fixther observations.

The response represents the cogective views of the UK Asbestos Working Party (refen'ed to in tfis
response as -The Working Party", -we" or -Us") and has been endorsed by the General Insurance
Practice Executive ComI1'ittee of The Actuarial Profession.

The current UK Asbestos Working Party consists of the following rrermers:

Matthew Ball
Dan Beard
Robert Brooks
Naomi Couchman
Brian Gravelsons (chairman)
Charfie Kefford
Darren Michaels
Patrick Nolan
Gregory Overton

stephen Robertson-Dum
Eniliano Ruffini
Gr.lhanl Sandhouse
Jerome Schilling
Dan Sykes
Peter Taylor
Andy Whiting
Matthew VViIde
John Wilson.

The above group consists of actuaries working for either I1surance or reinsurance COf11)aniesor
actuarial consultancies with considerable experience in the area of analysing asbestos-R!lated
liabilities.

The current 'MXking party is the direct successor of the woaing party that produced the
2004 paper ·UK Asbestos - The Definitive GuideDwhich is available at:
htIDJIwww.actuaries,cro.ukl datilfassetslDdf fi1e10004I34969fLowe.Ddf

The UK Asbestos Working party reformed in 2007 In order to prmarIIy perform research into the key
drivers behind the increase in the Ol.rnberof mesothelioma insurance daims notifications. No work
has been perfOrmedlooking at the key driven; behind pleural plaques insurance dalms.

The woa carried out by the UK Asbestos WOI1tingParty foIlowiflQ the presentation in 2007. is
slMmlarised by the presentation at the 2008 GIRO convention. This presentation OlIUl1esthe key
highlights of the more detailed paper auK Asbestos Working Party Update 2008".

Page10fl
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The presentation and the paper are available 00 the Profession's website at:
hllDl/www.actuaJies.ora.ukl?a=138775
hllDl/www.actuaries.ora.ukl?a=139401
The paper, and therefore the summary presentation, concentrated on mesothelioma as per the
objectives of the WOf1tingparty. It does inckJde statistics in relation to pleural plaques that were
defived from an ins..-ance malket 5lfVeY performed by the WcOOng party in 2007.

Issues raised by Constitutional Law and Courts Directorate (Civil law Division)

1) .. .the higfJe3t estimate in the 2004 Definitive Guide projected that across the UK pleural plaques
clatms (i) would D.§l! for one year at 17,000 p.8. and (ii) would be under 10,000 p.8. for an but :;
years ...

The 2004 paper "UK Asbestos - The Definitive Guidew set out three projections (labeled low, medium
and ti!tI) of overall insurance market claims for pleural thickening and pleural plaques. The projection
labelled ti!tI did indeed peal<for one year at 17,000 p.a. and was under 10,000 p.a. for aU but five
years. Whist the methodology applied at the time was sound, these pleural plaques projections were
based on infonnation that is now more than five years out of date and should no longer be oonsidered
relevant in the cllTel1t environment. We expand on this POint in the additional observations below.

2) confirmation that ... The Actuarial Profession's view now is that over the next twenty years the
number pleural plaques claims wiN averaoe 62,500 p.8. (i.e. the estimate of up to 1.2~miNion
diagnosed cases, giVen in paragraph 29 of the impact m;sessment that accompanied the MiniWy of
Ju:iDce's consultation paper, r:JMded by 2O)?

The Actuaial Professioo does not have its own projection for the future oomber of pleural plaque
diagnoses as the Working Party has coocentrated on looking at the key drivers behind mesothelioma
claims as set out in the 2008 paper "UK Asbestos Working Party Update 2008". The estimate
outlined abow is the upper end of the range of 200,000 to 1.25 nillion Quoted by the Miristry of
Justice as set out in the consultation paper. The deduction regarding average dam levels is your own
and has not been put forward by the M"lIistry of Justice or The Actuarial ProfesskJn.

As discussed in more detail later the WcOOng Paiy does not consider the methodology and
assumptions used by the Ministry of Justice in estimating the range of 200,000 to 1.25 minion
diagnosed cases to be unreasonabfe. It provides a clear indication of the significant levels of
uncertainty that exists in estimating these claims at this time.

3) whether The Actuarial Profession has any data about the proportion of projected UK pleural
plaques claims that would be expected to arise in Scotland?

The Actuaial Profession does not have such data. The ma/1(et survey I data collection exercise
conducted by the Working party did not include illblllildion in respect of region. However, The
Actuarial Profession is aware of pubIidy avalable data with regard to mesothelioma claims that may
shed some 1i!t1ton the proportion of dams that night relate to Scotland. Tlis data is outlined in the
Further Observations section of this nme.

4) Additionally, our attention has been drawn to 8presentation given to the GIRO Convention in 2007,
which set out provisional infonnation and noted that conclusions would be detaifed in a paper for the
2008 GIRO Convention. It would be helpful to know, if possible, whether those conclusions are now

P-ve2of7
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available, or to what extent it remains the case that, as stated in the 2007 presentation, "no
conclusions can currently be made in relation to the AWP 2004 estimates".

As mentioned above, a presentation was made at GIRO 2008 and a detailed paper in refation to the
key considerations an actuay should be aware of in relalioo to mesothelioma dams was proWced.
Both the presentation and the paper are, as stated above, available from the Professioo's website.

5) It would be especially helpful to know, as regards the 2007 p[eSfNltation's graph on the annual
level of pleural plaques claims, whether The Actuarial Profession has been able (a) to assess the
reasons for the pre-Court of Appeal increase - for example, the extent to which the various factors
listed under "theOOes for increaser played a rofe - and (b) to projeCt what the rutlHe trend might
have been had the Court of Appeal (and House of Lords) upheld the ruling of Mr Juslice Holland.

The "theories for increase" ti!j1lighted in the presentation related solely to the increase observed in
mesothelioma claims and not to plelJ'al plaques claims. The WorKing Party has considered
mesothelioma claims in detail and has not looked at pleural plaques daims.

6) In the 2004 Definitive Guide, in the part on "Calcified Pleural Plaques" in section 7.4 Derivation of
average daims costs~ it is stated that: "Pleural Plaques daims can be made up of awards for. The
presence of scarring on the lungs; Anxiety; The risk of developing mesothelioma; Possible
disadvantage in the labour martcet; Solicitors costs. " and "the range of awards is typically £3,500-
£7,500 on a provisional damages basis, £12,500-£17,500 on a full and tinaf bask>·.Am I right as
interpreting thi:; to mean that the figlJrfm £3,500-£7,500 and £12,:xJO-£17,500 indude an element for
legal fees and, if so, could the WOrlcingPaity darify whether this is just pursuers' legal fees, just
~'1egaI fees,orboth?

The ranges quoted were indicative and excluded all costs i.e. were just amounts paid for damages.
There were a n...mer of average claim amooots ouOined in section 6 of the 2004 Definitive Guide that
were derived directly from aduaJ claims data or market opinion. These reflected the relative
proportion in the data bel.Ween provisional and rug and final payments.

For ease of reference, we reproduce the averages that were included in the 2004 Guide:

• £10,741 is an estimate for the average armunt of damages excluding oosts that was paid to
a pleural plaque daimant. This estimate relates just to pleural plaques and was obtained from
the market survey conducted.

The following amounts included both pleural plaques and plecxal thickening. It was assumed that
90% of clams related to pleural plaques:

• £11,000 was derived from the stIVey data as the average claim paid by insurers; this
induded clams setUed at no value and included costs.

• Asslming that 20% of daims were setOed at no cost and that all legal costs were an
estimated 30% of claim amounts, a figure of £9,625 was obtained which represented the
average daim paid by insurers exduding both claims settled at no value and legal costs.

• This is equivalent to £12,500 paid to each claimant exduding legal costs, allowing for the fact
that a typical claimant would receive compensation from more than one ef11)loyer and/or
insu-er.

Page 3 of7
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Further Observations

The pleural plaques projections as set out in the 2004 UKAsbestos Working Paper rUK Asbestos -
The Definitive GUide-) shook! not be considered relevant in the current environment for the following
reasons:

• The 2004 projEIctionswere made prior to the various judgements in relation to pleural plaques
(Hgh Court. Court of Appeal and the House of Lords ruling),

• One of the implications of the above judgements is that the public awareness in respect of pleural
plaques has Increased, This is liI<elyto have led to more diims than was anticipated and outlined
in the 2004 paper.

• We have observed that the propensity for a person to make OJ claim to have increased since 2004
for compensable asbestos-reIated conditions,

The 2004 paper noted that there were potentialy huge numbers of future claims, and as such the
pmjedions made in 2004 could 11m out not to be appropriate in the future, In our view, it is likely that
the future irnuance claim number projections contained it the 2004 paper wouk! underestimate the
position if pleural plaques were cofJ1)ensable,

It is werth pointi1g out that the numbers of pleural plaques insurance claims presented in the 2008
paper differ to those set out in the 2004 paper, This is because the numbers in the 2008 paper relate
purely to plEual plaques insurance claims that have been separately identified as such from the
respondents to the insurance market survey in 2007 in particular, no allowance has been made for:

• InSlr.lnte clams that are known to be asbestos-related, but can not be separately identified by
disease type by the respondent

• Companies who did not participate in the insurance market survey,

The nurOOersin the 2004 paper did i1dude these factors i,e, a 100% insurance market oomber of all
potential pleural plaques insurance dairns was esti'nated and these were combined 'Mth pleural
thickening claims, Allowing for these differences, the 2008 and 2004 sets of oombers are broadly
consistent

It is also worth highlighting that the data relates to itslJ'ance claims notifications, not to Underlying
claimants. One diimant will often make claims against more than one employer I itslJ'er and hence
in order to estimate the nU11berof diimants in resped of the i1slDnce claim notifications, a claims
to claimant conversion factor shouk! be applied, The 2004 paper estimated that each plelnl plaque
claimant would make around 1.3 insurance claims, No further work has been pefformed in relation to
plelnl plaques to check if this factor remaits reasonable.

Using the claims to claimant factor of 1.3, the nUlTber of pleural plaques claimants prior to the various
judgements (Hg'I Court. Court d Appeal and House of Lords) was ~Iy 6,000 for the total
irnuance mar1<etAs noted above, it Is likely that this number would have increased if it had not been
for the COUrtof Appeal and House d Lords judgements, though it is not possible to assess this
ifl1)aCt reliably, It is therefore not possible to reliably estimate potential futLl'e numbers based on past
claim nurmers.

PiIgt! 4 of 7
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In the absence of reliable PfCiections based on past daim numbers, an expostre-based framework is
often adopted. SUch a framework has been adopted by the Ministry of Justice as set out in the
consutation paper 14108.The Wormg p~ considers that the methodology and assmJPtjons used
by the Ministry of Justice are not unreasonable '*hoo!j1 if the W/Jr1(ingparty were to perform a
similar ana~ we may have used (jfferent asslll'lPtioos and produced an afternative range.

Such alternative assumptions could produce higher or lower figures at both ends of the range quoted
and so the low and hi!j1 figures should not be regarded as lower or upper bounds. It is the significant
uncertainty in selecting appropriate assumptions that gives rise to the wide variation in possIJIe
outcomes. In this light, we would suggest it is not possible to derive a point es1imate of the expected
future cost of plelnl plaques clains WIthany degree of certainty. We consider it inadVisable for the
autholities to base a decision upon any poi1t estimate, or narrow range, of potential future claims
numbers !jven this significant uncertainty.

The WorkWtgparty does not have any data about the proportion of pleural plaques cases that would
be expected to arise in Scotland. However, an insight il respect to the potential proportion can be
obtal1ed from the mesothelioma statistics by region thai: is plAJished on the HSE website. The HSE
shew the number of mesothelioma recorded deaths in Great Bntail by region. An extract from the
HSE web site (www.hse.oov.uklstatislicsltablesImeso01.htm.) is given below:

Year Total Scotland % Scotland
Mesothelioma Mesothelioma
Deaths Deaths

1997 1,367 131 9.6%
1998 1,541 155 10.1%
1999 1,615 158 9.8%
2000 1,633 140 8.6%
2001 1,862 158 8.5%
2002 1868 170 9.1%
2003 1887 166 8.8%
2004 1979 179 9.0%
2005 2047 176 8.6%
2006 2056 169 8.2%
Total 17 855 1602 9.0%

These figures may !jve a reasonable guide as to what a potential ratio could be for pIeurc;Ilplaques.

We note, hoWeVer,some dr.l'M>acks WIthrelying on this information

• This data relates to where the death was registered, and hence may not be consistent with where
the exposure took place.

• As it is based on mesoChelioma, it may not be indicative of the potential ratio for pleural plaques
claims .

• These figures do not allow for the potential impact of a situation where daimants may seek to
demonstrate a sufficient connection ¥.ftthScotland in order to make a daim.

With regard to the estimates in the Regulatory Impact Assessment 2007/61 (RIA), the Working party
would Ike to hi!j1light that the estin late of 200 per annum appeilS low when compared to other

Page 5 of7
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available measures. For exalT1>le,the level of plaur.if plaQue claims recorded prior to the various
relevant judgements (Hi!tl Court, Court of Appeal and House of lords rutilgs) was d around 6,000
pa. Using a 9% ratio for Scotland, it mi!tlt be expected that the number of Scottish plelnl plaques
claims was around 540 per arvum. In an environment where these dams are compensable once
more we would expect this nurOOerto increase.

The Working party has estimated, and included in their response to the Pleur.if Plaques Consultation
Paper 14108, the number of pIe(r,ill plaques claimants notified pria- to October 2007 who have not
received compensation to be around 12,000 for just the insurance marKet (i.e. exduding govemment-
related claims). This figUre has been based on responses to an insurance market stlVey that were
collected by the UK Asbestos Working p..ty in 2007/8. The number of people diagnosed may be a lot
higher than this fig~e. Using a 9% proportion would indicate that the number of these pleural plaques
claimants that relate to Scotland could be aromd 1,100, which seems to be higher than the estimates
of the backlog of cases contained in the RIA.

Page 6 of7
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About The Actuarial Profession

The Actuanal Profession is governed joinUy by 1he Fawty of Actuaries in Edinburgh and the
Institute of Actuanes in london, the two professjonal bodies for actuaries in the United
Kingdom.

A rigorous exalTlnaOOn system is supported by a programme of continuing professional
clevetopment and a professional code of conduct supports high standards reflecting the
significant role of the Profession in society. Actuaries' training is fou1ded on mathematical
and statistical techniCJ.Iesused in insurance, pension fund management ..,d invesU'nent ..,d
then builds the management skills associated with the appNcation of these techniques. The
training includes the derivation and application of 'mor1ality tables' used to assess
probab~ities of dea1h or SlIVivaI. It also includes the financial mathematics of interest and risk
associated with different investment vehicles - from simple deposits through to complex stock
morket denvatives.

Actuaries provide commefCial, finCl'lcial and prudential advice on the management of a
btSJess's assets and labillies, especially where long term management and planning are
critical to the success of ..,y business venture. A majority of actuanes work fof insurance
companies or pension funds - either as their direct employees or in firms Which undertake
wor1c; on a constjtancy basis - but they also advise indviduals, ..,d adVise on social and
public interest issues. Meni>ers of the Profession have a statutory role in the supervision of
~on funds and life insurance companies as weD as a statutOI)' role to provide actuarial
opinions for managing agents at lloyd's.

The Profession also has an obligation to serve the public interest and one method by Which it
seeks to do so is by making informed conmbutions to debates on matters of public interest

Pa9l! 7 of7
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Response from The Actuarial Profession to follow-up query from the
Scottish Government, 6 January 2009

The pleural plaques claims from the GIRO Convention 2007 slides did not
represent the total insurance market, it represented the results from the data
collection exercise. It also did not include all participants to the data collection
exercise so that the data across all years shown in the slide was consistent
(i.e. from the same number of participants).

The 2008 paper gives the total of all pleural plaques claims from the data
collection exercise. Appendix G shows that the peak number is 6,250. It is
estimated that this represents around 80% of the total insurance market.

Therefore 100% of the total insurance market would equate to 6250 / 0.8 =
7,813 claims.

One claimant could result in more than one insurance claim. We do not have
recent data in relation to the claimant to claims relationship, so we have used
the assumption in the A WP 2004 paper that suggested this relationship was 1
claimant made 1.3claims on average. Therefore the total number of claimants
is estimated as 7,813/1.3 = 6,010 i.e. roughly 6,000.
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LETTER TO THE MINISTRY OF DEFENCE

19December 2008

DAMAGES (ASBESTOS-RELA TED CONDITIONS) (SCOTLAND) BILL

I am writing to thank you for all the assistance you have given us in our consideration
of the financial implications of the Damages (Asbestos-related Conditions) (Scotland)
Bill. While we acknowledge that there is no certain way of estimating how many
individuals who have pleural plaques as a result of negligent exposure to asbestos
wi/l ultimately make a claim, the data which you have kindly provided will help us to
provide the Scottish Parliament with the best possible analysis.

To recap, from the information you have provided, our understanding is that MoD
currently has 37 open Scottish pleural plaques cases which would be estimated to
cost, on average, £14,000 (£8,000 damages plus £6,000 legal costs) to settle, giving
a total cost of around £518,000 for settling existing cases. For the purpose of
attempting to predict potential future liabilities in Scotland you agreed that, on the
basis of the 37 cases being backed up over 3 years we can assume, with great
caution, that there might be in the region of 12 pleural plaques cases raised against
MoD each year giving a cost per annum of around £168,000.

You also advised that Morton Fraser LLP defends MoD cases in Scotland; the
majority of such cases are pursued by Digby Brown Solicitors. Finally, you advised
that at the time of the HoL Judgment, MoD had over 750 pleural plaques claims
across the UK, 37 (under 5%) of which were Scottish.

We may wish to pass a copy of this letter to the Scottish Parliament, as part of the
package of further financial information that Ministers have undertaken to provide. If
there is anything in what I have said that causes you difficulty, therefore, it would be
appreciated if you could let me know as soon as possible.

My thanks once again for your assistance.
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LETTER TO THE DEPARTMENT FOR BUSINESS, ENTERPRISE AND
REGULATORY REFORM

22 December 2008

DAMAGES (ASBESTOS-RELA TED CONDITIONS) (SCOTLAND) BILL

I am writing to thank you for all the assistance you have given us in our consideration
of the financial implications of the Damages (Asbestos-related Conditions) (Scotland)
Bill. While we acknowledge that there is no certain way of estimating how many
individuals who have pleural plaques as a result of negligent exposure to asbestos
will ultimately make a claim, the data which you have kindly provided will help us to
provide the Scottish Parliament with the best possible analysis.

To recap, from the information you have provided, our understanding is that:

• for British Shipbuilders (BS), BERR has 134 existing cases which would be
estimated to cost around £1,252,050 (damages and legal costs) to settle.
Projected aggregate costs for future BS cases are likely to be in the region of
£4,333,500 (damages and legal costs) for an anticipated 540 cases.

As regards BS pleural plaques cases raised in the past, the proportions that
originated from Scotland were as follows

2000/01
15.4%

You are checking whether it is possible to provide information about the
proportion originating in Scotland over the whole period.

• for British Coal (BC), liabilities have now moved to the new Department of Energy
and Climate Change (DECC). There are 4 existing BC cases which would be
estimated to cost £121,000 to settle and the projected aggregate costs for future
BC cases are likely to be around £640,000 for an estimated 40 cases.

As regards BC pleural plaques cases raised in the past, you are checking
whether there is information available about the proportions that originated from
Scotland.

Therefore, the estimate of overall liability for both current and future BS/BC cases is
£6,346,550. The projected BS/BC cases are likely to span over 15 years but the
figures provided do not include any uplift for inflation or assessment for litigated
cases.

You advised that the overall numbers provided are based on actuarial work
undertaken before the heightened debate and ongoing publicity on pleural plaques.
Therefore, their estimate cannot be viewed as a definitive forecast should
compensation for pleural plaques be entrenched under Scottish law. BERR is also
responsible for the National Dock Labour Board (NDLB) and litigation is ongoing at
present to establish the scope of the common law duty of care owed to the claimants
by the NDLB. You have indicated that it is possible that you may need to include
figures in respect of the NDLB at a later date.

Costs of settling BS/BC future cases could therefore increase if any or all of the
following occurs a) the legislation encourages more people to raise claims; b)
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damages awards increase; c) legal costs increase; d) NDLB cases have to be
included.

You also advised that BERR'S solicitors in Scotland are Eversheds who deal with
non- litigated cases and Simpson & Marwick who deal with litigated cases. Capita
deal with non- litigated cases and McClure Naismith LLP deal with litigated cases for
DECC. You confirmed that the majority of Scottish BS cases are pursued by
Thompsons Solicitors (60%) while BC cases are pursued in equal proportion by the
firms Thompsons, Corries and Morisons.

We may wish to pass a copy of this letter to the Scottish Parliament, as part of the
package of further financial information that Ministers have undertaken to provide. If
there is anything in what I have said that causes you difficulty, therefore, it would be
appreciated if you could let me know as soon as possible.

My thanks once again for your assistance.
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EMAIL FROM THE DEPARTMENT FOR BUSINESS, ENTERPRISE AND
REGULATORY REFORM

27 January 2009

Apologies for not getting back to you sooner, but as you will appreciate the
position in this area is not straightforward.

I am able to confirm the following in respect to your letter of 22 December
2008:

1. The financial information stated in respect of the British Shipbuilders
Corporation and the former British Coal Corporation accurately reflects the
figures as updated by our claims handlers in November 2008.

2. It has not been possible to do any further work on proportions of cases that
originated from Scotland over the whole period. However, it would seem that
from the more recent percentages that the Scottish proportion has increased.

3. It is too early to provide any meaningful information on future asbestos
liabilities for the National Dock Labour Board (NOLB). These were the
first cases which have been brought against the NOLB where such issues of
principal have been raised. Numbers which may be affected by the recent
Judgement which went against BERR remain unknown.

4. Your paragraph identifying the different solicitors and claims handlers on
our behalf requires some amendment. The British Shipbuilders Corporation
still exists and therefore it is the Corporation (and not BERR) who engage
Eversheds . Eversheds in turn engage Simpson & Marwick to handle BS's
litigated cases in Scotland. It should also be made clear that Capita (claims
handlers) and McClure Naismith (Scottish solicitors) deal with
OECC's Coal Health liabilities in Scotland.
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DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS
ESTIMATES OF THE AVERAGE COST OF RECENT CASES

1. The costs associated with any successful case essentially comprise (i)
any award of compensation to the pursuer (quantum) and (ii) legal costs.

2. The Scottish Government developed estimates of these costs in the
first half of 2008 as follows:

• in February 2008 the PRIA estimated that, on average, quantum
would amount to £8,000 and defenders' legal costs would amount to
£8,000: Le. that an average case would cost £16,000 in total.

• in June 2008, taking account of information and views received
since publication of the PRIA, the final RIA estimated that, on
average, the total cost would be £25,000. (As explained at
paragraph 16 of the Financial Memorandum and paragraph 29 of the
RIA, this comprised quantum at £8,000, pursuer's legal costs at
£8,000 and defenders legal costs at £6,000, plus an extra £3,000 to
cover interim inflation and minimise the chances of the costs being
underestimated. )

3. The figure of £25,000 also corresponds with advice to Norwich Union
from their legal advisers, as subsequently set out in written evidence 10 to the
Justice Committee.

4. The Scottish Government is not aware of any compelling evidence to
suggest that this estimate is unreasonable. For instance, it does not appear
to have been challenged seriously in the evidence that was submitted to the
Justice Committee. (NB although paragraph 6.9.2 of Norwich Union's written
evidence did criticise the RIA for significantly underestimating the cost per
case, this criticism appears actually to relate to the estimate in the earlier
PRIA and to fail to take account of the fact that, in response to comments
from stakeholders about the PRIA, the Scottish Government raised that
estimate for the final RIA).

5. While the figure of £25,000 is below that used by Ministry of Justice in
its consultation paper, the difference is not huge (Le. the consultation paper
postulated a range between £25,500 and £27,400, the bulk of which was
derived from estimates in the Scottish Government's Financial Memorandum).

6. It is concluded that an estimate of £25,000 for successful claims in the
recent past remains reasonable.

7. As regards unsuccessful claims, these cannot be treated as cost-free.
Although there will be no compensation award, there are likely in most cases
to be some legal costs - in contrast with successful claims, these costs would
essentially be borne by the pursuers' side. Bearing in mind that (i) there

10 www.scottish.parliament.uk!s3/ committees/iustice/inquiries/ damage sID12.NorwichU nion. pdf
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would be no compensation award and (ii) the legal costs on average are likely
to be somewhat lower than with successful claims (as the reasons for lack of
success will often be associated with cases concluding at a relatively early
stage - e.g. when it becomes apparent that a case is time-barred, or that a
relevant solvent defender cannot be identified), and having consulted firms
with significant experience in this area, it would not seem unreasonable to
suggest that at most the overall costs for unsuccessful claims might average
up to £10,000 each.

Civil Law Division
February 2009
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DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS
PROJECTIONS OF THE AVERAGE COST OF FUTURE CASES

1. The Scottish Government is not aware of any firm basis for expecting
that the average cost of successful pleural plaques claims will be markedly
higher or lower in future than in the recent past.

2. It should be noted, nevertheless, that the Scottish Government is
aware that there are several factors that could potentially lead to downward
pressure on costs in the future. Although the Scottish Government has
endeavoured to avoid speculating more than is absolutely necessary, it is
perhaps appropriate to put them on the record.

3. It is anticipated that the courts generally will determine quantum in
much the same way as they have in the past. However, there may be some
limited degree of reduction in quantum in future - e.g. to the extent that, in the
past, awards have included an element to cover the claimant's general
anxiety that he might go on to develop a more serious asbestos-related
condition, such as mesothelioma. (This is because, taking account of the
views of insurers and others, the Scottish Government intends to explore
options for enhancing understanding of pleural plaques and, to the extent that
they are successful in alleviating anxiety about future ill-health, such efforts
may lead to a reduction in the level of compensation awarded it.)

4. As regards legal costs, there may be some limited degree of reduction
in future:

4.1 if defenders and/or pursuers alter their approach to processing
such cases, particularly those of a more routine nature. For example, it
may be that inter-insurer arrangements could be further and
beneficially developed.
4.2 to the extent that the voluntary pre-action disease protocol
(introduced in Scotland in the summer of 2008, following discussion
between the Law Society of Scotland and the Forum of Scottish Claims
Managers) results in earlier sharing of information and, potentially,
earlier resolution.
4.3 to the extent that changes in the limit of the privative jurisdiction
of the Sheriff Court11 result in a lower proportion of pleural plaques
cases being litigated in the Court of Session. (The Opinion of Lord
Drummond Young in the case last year of Catherine Hylands v
Glasgow City Council provides some support for the suggestion that
this might occur.)
4.4 to the extent that Lord Gill's review of civil courts (which is due to
report in the Spring of 2009) leads to reforms that further improve the
efficiency of civil justice procedures in Scotland.

II e.g. the limit was raised from £1,500 to £5,000 in January 2008
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5. It is impossible at this stage to quantify the combined impact of these
factors - it may be negligible, but potentially it could be quite significant. It is
also difficult to estimate the timing of any impact. However, by the middle of
the next decade, when asbestos-related claims are expected to be
approaching their peak, it is possible tentatively to suggest that these factors
could result in a reduction in the average cost of pleural plaques claims of
anything from 0% to 25%, Le. resulting in average costs per successful claim
(in today's prices) being between £18,750 and £25,000.

6. However, while it seems reasonable to expect that there will be some
reduction in costs as a result of these factors, the Scottish Government has
taken the position that it would be premature for the purposes of this
legislation to anticipate what that could amount to. Therefore, it seems
reasonable to utilise the current price figures (see Annex B) of £25.000 for the
purpose of projecting future costs for successful claims and £10.000 for
unsuccessful claims.

Civil Law Division
February 2009
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DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS
ESTIMATES OF THE NUMBER OF RECENT CASES

1. The Scottish Government's approach to estimating the annual number
of pleural plaques claims in recent years is set out in its PRIA (paragraph 8),
final RIA (paragraphs 26 and 27) and Financial Memorandum (paragraphs 12,
13 and 14).

2. Essentially, on the understanding that Thompsons solicitors have acted
in approximately 90% of pleural plaques claims in Scotland in recent years,
data provided by that firm was used as a basis for estimating the overall
caseload. The resulting estimate of recent caseload was:

• 200 new claims for pleural plaques per annum12;

• 20 new claims for asymptomatic asbestosis I pleural thickening per
annum.

3. In reaching these estimates, Thompsons' data for 2007 were excluded
from the calculations as it was felt that the figures for that year were likely to
have been significantly depressed by the emerging implications of the
Johnston case. However, it could be argued that data for 2006 should also
be excluded, as the Appeal Court ruling in January may have impacted on
figures for that year. This may appear premature (Le. because the Appeal
Court ruling was under appeal), but for the sake of argument if the 2006 data
are excluded then the resulting estimate of caseload would be:

• 215 new claims for pleural plaques per annum;
• 22 new claims for asymptomatic asbestosis I pleural thickening per

annum.

4. In broad terms, if it is the case that approximately 75% of claims are
raised in court, such estimates appear not to be out of line with independent
data supplied by the Scottish Court Service13.

5. The underlying understanding that approximately 90% of recent cases
in Scotland had been dealt with by Thompsons was made explicit in the PRIA
in February 2008. It seems not to have been seriously disputed at the time,
was consequently used again for the final RIA and Financial Memorandum in
June 2008, and again seems not to have provoked contrary suggestions.
Officials nevertheless conducted informal soundings (e.g. with the Scottish
Court Service and a significant defender) and received further reassurance
that a figure of around 90% was not unreasonable.

12 at the time, estimates for Government Departments and local authorities were added to the figure of
200. It has subsequently been appreciated, however, that (to avoid double-counting) those estimates
should not have been added, because the figure of 220 cases created by pursuers should already
incorporate cases raised against all defenders including public authorities.
13 www.scottish.parliament.uk!s3/ committees/iustice/inQuiries/ damages/SGandCM Osupplementarv. pdf
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6. Latterly, however, it has been suggested to the Scottish Government
that, while Thompsons undoubtedly dealt with a significant majority of past
Scottish cases, 90% may be an overstatement and, therefore, estimates
made on that basis may be an understatement of the true Scottish caseload.
Thus, as revealed in Annex A to this paper:

• based on information provided by some of its members, ASI has
suggested that Thompsons share may be nearer 60%;

• based on its assessment of the overall UK caseload, The Actuarial
Profession has suggested that perhaps 540 claims may have arisen
annually in Scotland.

7. It is not clear whether this new information is entirely robust. However,
if utilised, the new information provided by the ASI (together with the
calculation at paragraph 3 above) appears to suggest that in the recent past
there could have been something like 325 new pleural plaques claims and
(working on the same ratio as before) 33 new claims for asymptomatic
asbestosis / pleural thickening each year - 358 relevant claims in total.

8. Likewise, the new information provided by The Actuarial Profession is
interesting, but also requires to be treated with some caution. It appears to be
quite sensitive to the assumption that claimants spread their claims over 1.3
defenders on average: if the assumption were raised slightly, the estimate of
Scottish caseload could fall significantly (e.g. from 540 to 350 based on an
assumption of 2.0 defenders). In considering this issue, it is relevant to note
that it is not unusual for claimants to spread their claims quite widely,
sometimes over half a dozen or so employers / insurers. Moreover, The
Actuarial Profession has itself acknowledged that the figure of 1.3 is rather
dated and, in the context of other work (Le. on mesothelioma), the UK
Asbestos Working Party has considered whether claimants in recent years
have been spreading their claims across more defenders than hitherto. A
further consideration is that the UK caseload may be disproportionately
comprised of claims from England and Wales, given Norwich Union's
contention (at paragraph 6.9.4. of their written evidence to the Justice
Committee14) that implementation there of the Access to Justice Act 1999
played a significant role in increasing the number of cases south of the
border.

9. Against this background, it seems appropriate - while bearing in mind
the reservations outlined above - to suggest that in the recent past the annual
number of new claimants for conditions covered by the Sill is likely to be in the
range 220 - 358, respectively reflecting the original assumptions and the new
information provided by the ASI (as per paragraphs 2 and 7 above).

10. However, it is not only the number of claims made, but also the
balance of claims made successfully and unsuccessfully, that are relevant in
determining the level of costs arising. (In the UK Asbestos Working Party's
report on mesothelioma, this is referred to as the "success rate".) No

14 www.scottish.parliament.uk!s3/committees/ iustice/inquiries/ damages/D 12.Norwich Union. pdf
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allowance was made for success/failure rates in the Scottish Government's
original estimates, because there was a focus on seeking not to
underestimate costs, but in light of the additional information coming forward it
now seems appropriate to take account of this consideration. It seems that a
conservative assumption would be that approximately 20%-25% of claims
might ultimately have concluded unsuccessfully - e.g. because of difficulties
tracing a relevant solvent defender, difficulties tracing insurance in force at the
time, the impact of time-bar, difficulties in proving negligence and, in some
cases, the death of the claimant. On that basis, the relevant range would be
165 - 290 successful claims, where (i) the lower number assumes 220
claims were made each year and 25% failed and (ii) the larger figure assumes
358 claims were made each year and 20% failed.

11. This does not mean, however, that unsuccessful claims can be
disregarded for costing purposes - there will be costs associated with such
claims, albeit generally for pursuers and their agents rather than defenders,
as outlined at Annex B. For costing purposes, the relevant range is taken to
be 55 - 68 unsuccessful claims (Le. being 220 total claims minus 165
successes at the lower end, and 358 total claims minus 290 successes at the
higher end).

12. In summary, on this basis:
• the most costly scenario would be 358 new claims p.a., with 290 (i.e.

80%) ultimately being successful and 68 (i.e. 20%) ultimately being
unsuccessful;

• the least costly scenario would be 220 new claims p.a., with 165 (i.e.
75%) ultimately being successful and 55 (i.e. 25%) ultimately being
unsuccessful.

Civil Law Division
February 2009
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DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL  
FINANCIAL IMPLICATIONS 
PROJECTIONS OF THE NUMBER OF FUTURE CASES 
 
1. Uncertainty around estimating the number of past claims is as nothing 
compared with the uncertainty associated with projecting the number of 
claims that may arise in future years. 
 
Historic Approach 
 
2. In the PRIA, final RIA and Financial Memorandum, the Scottish 
Government sought to utilise recent historic data as a starting point for its 
projections for the future, acknowledging that there is two decades’ worth of 
experience of operating under a regime in which pleural plaques are treated 
as being potentially compensatable. 
 
3. In the Johnston case, Lord Rodger had observed that “for about twenty 
years pleural plaques have been regarded as actionable. Courts have 
awarded damages for them. Employers and their insurers have settled many 
claims for damages for them… this has not resulted in an unmanageable 
flood of claims…”1.   Indicative data from Scottish sources supports the view 
that there has not been a flood of claims here in recent years.  There are 
indications, however, that there has been a degree of instability and that, 
though it may be masked to an extent by the impact of the Johnston case (i.e. 
with claims not being progressed until the status of pleural plaques is finally 
resolved), it seems likely that there has been some underlying increase in 
pleural plaques caseload. 
 
4. If it is accepted that there has been an increase in pleural plaques 
claims in recent years, the question as regards projecting for the future is for 
how long and at what rate will this continue?  A diagrammatic representation 
of the issue is provided by figure 1. 
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Figure 1 

                                                 
1 www.publications.parliament.uk/pa/ld200607/ldjudgmt/jd071017/johns.pdf 
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In a "best case" scenario caseload rises slowly, peaks early and then declines
quickly, whereas in a "worst case" scenario caseload rises quickly, peaks late
and then declines slowly.

5. In addressing this central question, data from a range of historic
sources may help to inform an assessment.

5.1. Data on cases recentlv pursued in Scotland. The following table
has been constructed on the basis of data supplied by Thompsons
solicitors and by the Scottish Court Service (SCS) and shows the
percentage change in case load over the previous year. Thompsons'
data relate to the number of newly created claims for pleural plaques.
SCS data do not relate only to pleural plaques, but to the number of all
asbestos-related personal injury claims raised in the Court of Session.
(The data for 2007 and perhaps 2006 will have been affected by the
decisions in those years, by the House of Lords and Appeal Court
respectively, in the Johnston case.)

2004 2005 2006 2007
Thompsons n/a +45% -35% -35%
SCS n/a +6% +13% -14%

5.2. Data on UK claim levels. UK-level data from The Actuarial
Profession and the ASI appear to support the view that there has been
a significant upward trend in claims for asbestos-related conditions,
including pleural plaques, in recent years. For example, the ASl's
supplementary submission 16 to the Justice Committee incorporated a
2007 presentation by the UK Asbestos Working Party with a graph
which appears to suggest that pleural plaques claims across the UK
increased at a rate of c.60% p.a. between 1999 and 2004. (It is
unclear whether the increase is due entirely to an increase in the
number of individual claimants: some of the other explanatory factors
postulated by the UK Asbestos Working Party in relation the increase
in mesothelioma claims may also be relevant to pleural plaques - e.g.
claimants spreading claims over more defenders, or a speeding up in
the processing of claims. Moreover, evidence from Norwich Union
about the impact of the Access to Justice Act 1999 suggests that the
increase is likely to have arisen primarily in England and Wales, rather
than Scotland.)

5.3. Data on UK diaQnostic levels. As regards diagnoses of benign
pleural disease17, HSE data on "work-related and occupational
respiratory disease: estimated number of cases reported by chest
physicians to SWORD and occupational physicians to OPRA, 1998-
2007" show a fluctuating but essentially quite flat situation:

16 www.scottish.parliament.uk/s3/committees/iustice/i nQuiriesl damagesl AS Isupp lementarvsubm ission. pdf
17 www.hse.gov.uk/statistics/tableslthorrOl.htm
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1998 1999 2000 2001 2002 2003 2004 2005 2006 2007(pf
Number 625 1242 1063 865 935 1094 1132 1496 1293 968
of cases
Change nla +99% -14% -18% +8% +17% +3% +32% -14% -25%
against
previous
year

Thus, the average annual number of reports in the period 1999-2001
was 1057 while the average annual number of reports 5 years later, in
the period 2004-2006, was 1307, representing an increase of 24% in
total or approximately 4.5% per annum.
It is important to note, however, that these statistics are affected by
several variables which makes the assessment of trends problematic.
Statistical modelling by the University of Manchester over the period
1999-2007 to take account of some of these effects showed no
evidence of a trend over the period (the estimated percentage change
in 2007 compared with 1999 was between -17% and +28%).
Therefore, and because of fairly narrow 10-year timeframe, the figure
of 4.5% as an estimate of recent linear change should be treated with
extreme caution.

6. As regards forward-looking data sources, one option may be to look at
other conditions which, like pleural plaques, are asbestos-related and have a
long latency period. In this regard, mesothelioma appears to be the only
asbestos-related condition for which projections of the future burden are
already available. The projections, which are produced by the HSE, suggest
that mesothelioma deaths could rise by a total of 20% over the period to the
peak year of 2015.

7. In seeking to address the question of whether the future trend in pleural
plaques claims would be likely to be nearer the best case or worst case
scenarios outlined at paragraph 4, it was the HSE-sourced projection for
future mesothelioma deaths that was utilised in the PRIA, final RIA and
Financial Memorandum. Thus, it was stated that "predictions of future
mesothelioma deaths may provide the best guide to the potential scale of
further rises in cases of pleural plaques". However, while it appeared after
discussion with the HSE that this could be the best available proxy for the
future trend in pleural plaques claims, it was acknowledged at the time that it
was an imperfect one. Specifically, though the conditions of pleural plaques
and mesothelioma have a common cause (Le. asbestos) they are distinct:
notably, most people with mesothelioma are likely to be diagnosed as such
(and diagnosed quite quickly) because of the severity of their symptoms,
whereas, in the absence of symptoms, the proportion of people with pleural
plaques who actually go on to be diagnosed as such (and the timing of that
diagnosis) will depend on a range of variables.

8. Since the publication of the final RIA and Financial Memorandum in
June 2008, additional information has emerged which suggests further
caveats are appropriate in utilising the existing projections of mesothelioma
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deaths to forecast the trend in future pleural plaques claims. Notably, the UK
Asbestos Working Party's most recent findings appear to suggest that - for a
variety of potential reasons, probably including an increased "propensity to
sue" - the observed increase in compensation claims for mesothelioma is
outstripping the projected increase in mesothelioma deaths. In addition, the
Working Party has noted that Professor Peto - an acknowledged authority in
the area of asbestos-related conditions - is pursuing further research and it
may be that the peak in mesothelioma deaths will be later than 2015.

9. Given the caveats surrounding the use of projections for mesothelioma
deaths as a proxy for projecting pleural plaques claims, it may be advisable to
consider whether any of the historic data sources are capable of shedding any
additional light on the situation. It would seem unsafe to utilise the data at
paragraph 5.1 for this purpose, given that they relate only to a relatively short
timeframe. There also appear to be a number of difficulties in utilising the
trend data at paragraph 5.2 to inform long term projections. These difficulties
arise because - as is illustrated in the UK Asbestos Working Party's 2008
report on mesothelioma, which has exhibited a broadly similar trend in claims
- the relative sharp increase in recent years may be due to a range of factors
which are difficult to distil. If it is due in some degree to claimants spreading
their claims over more defenders, the data may give an exaggerated picture
of the increase in the number of claimants. If it is due in some degree to an
increased propensity to sue (e.g. if 6 out 10 people diagnosed with pleural
plaques opted to sue in 1999, whereas 8 out of 10 people diagnosed with
pleural plaques opted to sue in 2005) then there may have been a step-
change in recent years but, clearly, the propensity to sue cannot increase
indefinitely and will at some point plateau: at that point, the trend in claim
levels might be expected more closely to match the trend in diagnoses.

10. As regards long term projections, the historic data at paragraph 5.3
may be the least bad option for informing illustrative projections. Thus,
options might include:

• utilising the figure of 4.5%, tentatively derived from HSE-sourced
data about diagnostic reports for benign pleural disease, and
assuming that pleural plaques claims will increase at that average
annual rate until the peak.

• utilising an adjusted version of that figure, bearing in mind that - for
the purposes of projecting future numbers of claimants - it may be
appropriate to allow for an increased propensity for individuals to
have their pleural plaques diagnosed or to sue as a result of such
diagnosis (e.g. perhaps as a result of increased public awareness
arising from the litigation and legislation). Unfortunately, such an
adjustment would have to be very rough and ready, e.g. perhaps
doubling it to 9% p.a.

11. The following table summarises potential high and low projections of
the number of future successful claimants p.a., after applying these
various approaches to the figures in paragraph 9 of Annex D (Le. a starting
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point of 165 - 290 successful claimants per annum in Scotland), as detailed in
Appendix 1 to this Annex.

Increase of 9%
p.a.

H = 361

L = 206

H = 446

L = 254

2015 Peak

H = 348

L = 198

H = 450

L = 256

H = 687

L = 391

H = 561

L = 319

H = 1056

L = 601

(NB The range of different options offered for the peak year requires some
explanation. In the 2004 Definitive Guide, the UK Asbestos Working Party
suggested that pleural plaques claims might peak around 2006-07, hence the
use of 2010 as an earlier date than that provided in the Financial
Memorandum. Asbestos-related mesothelioma deaths have been projected
to peak in 2015, hence the use of that date as per the Financial
Memorandum. 2015 is also the anticipated peak year in Ministry of Justice
consultation paper. And 2020 is used to reflect (a) the possibility that the
peak date for projected mesothelioma deaths may be revised backwards as a
result of further research, and (b) to take account of the fact that (because of
their symptomless nature) pleural plaques may be diagnosed rather later than
mesothelioma. )

12. Working on the same basis, the following table summarises potential
high and low projections of the number of future unsuccessful claimants
p.a.

Original
Assumption
(20% up by 2015)
Increase of 4.5%
p.a.

Increase of 9%
p.a.

H = 85

L = 69

H = 105

L =85

2015 Peak

H=O
L=O
H = 106

L =85

H = 161

L = 130

H =132

L = 106

H = 248

L = 200

13. A further alternative might be to multiply the original figures in the UK
Asbestos Working Party's 2004 report by some factor (or range of factors) to
reflect an appreciation of the possible extent of the uncertainties about, for
example, propensity to sue. However, the UK Asbestos Working Party seem
clear that those figures should be completely disregarded and, in any event, it
would seem impossible empirically to devise a factor (or range of factors) that
would be clear and robust.
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14. The tables at paragraphs 11 and 12 help to illustrate the degree of
sensitivity to the assumptions made. For the purposes of endeavouring to
project the future number of successful claims, it may be reasonable - subject
to explicit caveats about the empirical basis being shallow and the existence
of alternative approaches which could yield higher and lower figures - to
utilise its lower and higher figures (i.e. 165 + 4.5% p.a. and 290 + 9% p.a.) as
a basis for projections of future successful claimant numbers and costs (while
making clear, as does The Actuarial Profession in relation to estimates made
using an alternative methodology, that these should not necessarily be
regarded as lower or upper bounds). This would mean utilising the following
range for calculations:

• if the peak year were 2010,then
o the most costly scenario would involve 551 new claims in

that year, with 446 (i.e. 80%) ultimately being successful
and 105(i.e. 20%)ultimately being unsuccessful;

o the least costly scenario would involve 275 new claims in
that year, with 206 (i.e. 75%) ultimately being successful
and 69 (i.e. 25%)ultimately being unsuccessful.

• if the peak year were 2015,then
o the most costly scenario would involve 848 new claims in

that year, with 687 (i.e. 80%) ultimately being successful
and 161(i.e. 20%) ultimately being unsuccessful;

o the least costly scenario would involve 341 new claims in
that year, with 256 (i.e. 75%) ultimately being successful
and 85 (i.e. 25%)ultimately being unsuccessful.

• if the peak year were 2020,then
o the most costly scenario would involve 1304 new claims in

that year, with 1056 (i.e. 80%) ultimately being successful
and 248 (i.e. 20%) ultimately being unsuccessful;

o the least costly scenario would involve 425 new claims in
that year, with 319 (i.e. 75%) ultimately being successful
and 106 (i.e. 25%)ultimately being unsuccessful.

Exposure-based Approach

15. The Actuarial Profession has expressed reservations about taking an
historic approach to the projection of future claims as regards pleural plaques
and noted that, in the absence of reliable projections based on past claim
numbers, an exposure-based framework might be adopted. This was indeed
the approach taken by the Ministry of Justice in its consultation paper. And
the projections in that consultation paper were utilised by the ASI in evidence
to the Justice Committee.

16. A central assumption in the ASl's projections has been that Scotland
accounts for 30% of UK asbestos liabilities. In terms of caseload, based on
the projections in the Ministry of Justice consultation paper, this seems to
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imply an expectation that the total number of future claimants in Scotland
might be in the range 60,000 - 375,000 (Le. 30% of 200,000 - 1,250,000).

17. However, there seems to be little basis for assuming that Scotland's
share of UK asbestos liabilities is markedly out of line with Scotland's share of
the UK population. The Scottish Government's understanding, based on HSE
mesothelioma mortality data and conveyed to the Justice Committee by
letter18, is that Scotland appears to have about 10% of asbestos-related
conditions. Also:

• HSE data on reports of benign pleural disease have Scotland at
about 10% of the GB total19;

• with appropriate caveats, The Actuarial Profession suggested in
recent correspondence (see Annex A) that 9% of the UK total might
be a reasonable figure, based on HSE data.

18. It therefore appears that 10% would be a reasonable proportion to
apply to any UK-level projections. (A figure appreciably above 10% would
seem possible only if it were anticipated that there would be a very significant
level forum shopping and, as noted in the Policy Memorandum, the Scottish
Government's view is that, whilst forum-shopping may be attempted, it is
expected that established rules of jurisdiction and applicable law will ensure
that only cases with a substantial Scottish connection will be tried in Scottish
courts under Scots law.)

19. If it is accepted that 10% is a more appropriate figure than 30%, then
two-thirds of the ABl's projection of annual costs in Scotland (£76m - £607m)
falls away, leaving projections based on the underlying exposure-based
approach of between £25m and £202m per annum. This wide range is
indicative of the degree of significant uncertainty surrounding the large
number of variables within the underlying model employed by the Ministry of
Justice, and the UK Asbestos Working Party has advised that the range could
have been still wider had they sought to make projections in this way.

Conclusion

20. As regards accurately projecting future claim levels, there are evident
limitations to both the historic and the exposure-based approaches. The
concerns about the historic approach, however, ought not to be overstated.
For example, while The Actuarial Profession is wholly correct to note the likely
impact of recent litigation and legislation, and the attendant publicity, on
recent and future claim levels and specifically that:

• "The 2004 projections were made prior to the various judgements in
relation to pleural plaques (High Court, Court of Appeal and the
House of Lords ruling)"

18 www.scottish.parliament.ukls3/ committees/justice/inquiries/ damages/SGandCMOsupplementarv. pdf
19 www.hse.gov.uklstatistics/tables/thorr04.htm
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• "One of the implications of the above judgements is that the public
awareness in respect of pleural plaques has increased. This is likely
to have led to more claims than was anticipated and outlined in the
2004 paper."

• "We have observed that the propensity for a person to make a claim
to have increased since 2004 for compensatable asbestos-related
conditions."

there are several countervailing considerations that should be borne in mind:

• the purpose of the Bill is to secure the status quo ante, and to that
extent is simply maintaining the legal position that was understood to
exist in 2004;

• publicity around the High Court ruling in February 2005 (that pleural
plaques were indeed eligible for compensation), together with news
that the ruling would soon be challenged in the Appeal Court, may
well have raised awareness20 and led to a surge in new claims in
2005 as potential claimants sought to get in 'under the wire'. To that
extent, projections which begin with data incorporating caseload in
2005 - as the Scottish Government's do - may already reflect some
of the impact of greater public awareness. A further relevant
consideration is that asbestos-related conditions tend to be heavily
concentrated in particular localities and, to that extent and because
of the long-running support activity of trades unions and campaign
groups, awareness in those localities is likely to have been relatively
high for some time.

• likewise, as the Scottish Government's projections utilise quite
recent data, they may already reflect any increased propensity to
make a claim

21. Additionally, while an exposure-based approach does have value, not
least in illuminating both the sensitivity of projections to underlying
assumptions and the degree of uncertainty, it also has limitations as a guide
to policy for the same reasons. Its value is dependant on all relevant
assumptions being identified and quantify as clearly as possible. It is
unfortunate that the Scottish Government has been unable to obtain further
background information about the assumptions utilised for this issue.

22. Taking account of these considerations and also of the benefits of
founding projections, so far as possible, on real experience, it does not
appear unreasonable to continue - with caution - to take an historic approach
to the projection of future costs.

Civil Law Division
February 2009

20 It is also a relevant factor, however, that asbestos exposure was heavily concentrated in
particular communities, linked to Scotland's industrial past, and in those communities
awareness of the issues arising from that exposure can be anticipated to have been already
relatively high, even before the additional publicity generated by the Johnston case.
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APPENDIX 1

POTENTIAL SUCCESSFUL I UNSUCCESSFUL CLAIMANT NUMBERS

1. This table provides projections, under four scenarios, of the number of
ultimately successful I unsuccessful claimants who may raise a claim each
year:

(a) from a low starting point (Le. 220 claimants p.a., with 165 (Le
75%) being successful and 55 (Le. 25%) being unsuccessful - see
Annex D) the numbers rise at an average rate of 4.5% p.a.

(b) from a high starting point (Le. 358 claimants p.a., with 290 (Le.
80%) being successful and 68 (Le. 20%) being unsuccessful - see
Annex D), the numbers rise at an average annual rate of 4.5% p.a.
(c) from a low starting point, the number of claimants rises at an
average rate of 9% p.a.
(d) from a high starting point, the number of claimants rises at an
average annual rate of 9% p.a.

I

Year
2006
2007
2008
2009
~10
2011
2012
2013
2014

10'1
2016
2017
2018
2019
2020

(a) 165 [551.
rising by 4.5%

p.a.
172 [57]
180 [60]
188 [63]
197 [66]
206 (51]
215 [72]
225 [75]
235 [78]
245 [82]--268 [89]
280 [93]
292 [97]

306 [102]
31;9 [1cq

(b) 290 [681. (c) 165 [551. (d) 290 [681.
rising by 4.5% rising by 9% rising by 9%

P.:!:. P.:!:. I!:!
303 [71] 180 [60] 316 [74]
317 [74] 196 [65] 345 [81]
331 [78] 214 [71] 376 [88]
346 [81] 233 [78] 409 [96]
361E85) 254[3$] 446[tO$]
378 [89] 277 [92] 486 [114]
395 [93] 302 [101] 530 [124]
412 [97] 329 [110] 578 [135]

431 [101] 358 [119] 630 [148]

_4$(U.1J!J i'_~S)"'_•••...fS9J__ 88_<_1·~
471 [110] 426 [142] 748 [175]
492 [115] 464 [155] 816 [191]
514 [121] 506 [169] 889 [208]
537[126] 551 [184] 969 [227]
361 [112'] 001[200] 10$1, [248]

Ave annual no.
over first 5 yrs 189 [63] 332 [78]

Total no over first
5 years 943[315 1658 [389]

Ave annual no.
over first 10 yrs 212[71] 372 [87]

Total no over first
10 years 2119 [707] 3724 [873]

Ave annual no.
over first 15 yrs 239 [80] 420 [98]

Total no over first
15 years 3584 [1195] 6299 [1477]
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480 [113]
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ANNEX E

2. As noted elsewhere, arguments can be made for assuming that the
peak year will fall in 2010 or 2015 or 2020. Therefore, for ease of reference,
this table provides an overview of potential caseload covering all three of
those scenarios, based on assumptions of annual average increases of 4.5%
and 9% until the peak year. For the calculations within this paper, however,
the working assumption remains that 2015 will be the peak year.

3. In terms of costing the potential caseloads, it would seem reasonable
to assume that:

• many/most of the claims that may otherwise have been created in
2006-2008 (a) will have been deterred by the Appeal Court and
House of Lords judgements of 2006/7, and (b) will come on stream
when the legislation is enacted;

• claims will generally be concluded / paid in the year after they are
created.

Civil Law Division
February 2009
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ANNEX F

DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS
ESTIMATES OF THE NUMBER OF EXISTING CLAIMS ON HOLD

1. In order to assess fully the financial implications of the Bill, it is
necessary - in addition to making projections for claims that may arise in the
future - to take account of the backlog of existing claims that have been put
on hold, primarily as a result of the Johnston case.

2. The PRIA, final RIA and Financial Memorandum each utilised an
estimate of 630 backed-up pleural plaques claims in Scotland21• This was
based on information that Thompsons have 567 backed-up claims22 and,
once again, on the understanding (explained in Annex D) that Thompsons
account for approximately 90% of Scottish caseload (Le. 567 / 0.9 = 630).
Had the proportion indicated in the ABl's more recent evidence been utilised,
the number would have been 945 backed-up cases (Le. 567 / 0.6 = 945).

3. On this basis, and on the assumption that claims for asymptomatic
asbestosis / pleural thickening run at approximately 10% of the level of claims
for pleural plaques, it is possible to estimate that the number of backed-up
claims that could be affected by the Bill is between 690 and 1040. (NB the
top end of this range appears to be broadly in line with the estimate recently
proVidedby The Actuarial Profession.)

4. However, as explained in Annex D, as regards defenders it is not the
number of claims made, but the number of claims made successfully, that is
of primary relevance in determining the level of costs incurred. Therefore,
again making the conservative assumption that some 20%-25% of claims
might ultimately conclude unsuccessfully, the relevant range would be 518 -
832 successful claims, where (i) the lower number assumes 690 backed-up
claims of which 25% will fail and (ii) the larger figure assumes 1040 backed-
up claims of which 20% will fail.

5. On that basis, it could be that there will be 172 - 208 unsuccessful
claims from amongst the back-up caseload (Le. being 690 total claims minus
518 successes at the lower end, and 1040 total claims minus 832 successes
at the higher end).

Civil Law Division
February 2009

21 at the time, estimates for Government Departments and local authorities were added to the figure of
630. It has subsequently been appreciated, however, that (to avoid double-counting) those estimates
should not have been added, because the figure of 6300 cases created by pursuers should already
incorporate cases raised against all defenders including public authorities.
22 www.scottish.parliament.uk!s3/ committees/iustice/inquiries/ damages/Thompsonssupplementarv. pdf
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ANNEX G

DAMAGES (ASBESTOS-RELATED CONDITIONS) (SCOTLAND) BILL
FINANCIAL IMPLICATIONS
DISTRIBUTION OF COSTS BETWEEN PRIVATE AND PUBLIC SECTORS

1. Aside from the issue of what the overall level of the Bill's financial
implications will be, questions have been asked about their distribution.

2. Particular attention has been focused on the split between private and
public sectors, with some concern being expressed that in Scotland public
sector involvement in claims might be higher than in other parts of the UK.
This seems to reflect a perception that in Scotland a disproportionately high
number of the workplaces in which people were exposed to asbestos were in
the public sector. In an attempt to explore this concern, a range of information
has been analysed.

3. Information was sought from relevant UK Government Departments,
(Le. MoD and DBERR, which appear to be key public sector defenders in
pleural plaques cases) about the share of their recent, current and projected
case load that originates from Scotland.

3.1 DBERR

Past: DBERR has provided data in relation to claims stemming from British
Shipbuilders and British Coal. Claims relating to British Shipbuilders are
by far the more numerous and the proportion of those past claims which
originated from Scotland were as follows:

2000/01 2001/02 12002/03 2003/04 2004/05 2005/06 2006/07
15.4% 8.9% I 10.9% 10.6% 12.9% 14.4% 25.0%

So Scotland's share of past claims has fluctuated between 8.9% and
15.4% of the UK total across the years, with the exception of 2006/7. (It
may be that Scotland's higher share in 2006/7 reflects the fact that, south
of the border, pleural plaques claims were being challenged in what
became known as the Johnston case.)

Current: As regards backed-up cases, DBERR advised initially that they
had around 136 open Scottish pleural plaques cases (relating to British
Shipbuilders and British Coal) and that the cost of settling these cases,
including legal costs, was likely to be in the region of £1,200,000.
Subsequently, DBERR has advised that they now have 134 existing British
Shipbuilders cases, which will cost around £1,252,050, to settle and 4
existing British Coal cases (for which the new Department of Energy and
Climate Change is now responsible) which are likely to cost £121,000.
The revised estimate for backed-up claims within DBERR's remit therefore
totals £1,373,050 (a rise of £173,050).

Future: As regards future cases, DBERR initially advised that its overall
liability in Scotland (going forward to a peak in 6 to 8 years time and then
falling away) was likely to be in the region of £5,300,000. Subsequently,
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the projections have been reduced to an overall total of £4,973,500 over
the next 15 years as follows:

• total projected future costs for British Shipbuilders cases are
£4,333,500 for an anticipated 540 cases.

• total projected future costs for British Coal cases (which are now the
responsibility of the Department of Energy and Climate Change) are
£640,000 for an estimated 40 cases.

(NB DBERR emphasise, however, that the figures do not include any uplift
for inflation or assessment for litigated cases. Further, DBERR has
advised that the overall numbers provided are based on actuarial work
undertaken before the heightened debate and ongoing publicity on pleural
plaques. Therefore, the projections cannot be viewed as a definitive
forecast should compensation for pleural plaques be permitted in Scotland.
Additionally, DBERR is responsible for the National Dock Labour Board
(NDLB). Litigation has sought to establish the scope of the common law
duty of care owed to claimants by the NDLB and it may be that figures in
respect of the NDLB will require to be included at a later date.)

3.2 MoD

Current: MoD has also advised that they have 37 open Scottish pleural
plaques cases and anticipate an average cost of £14,000 ((£8,000
damages plus £6,000 legal costs) giving a total cost of around £518,000 in
settling these existing cases. Subsequently, MoD advised that the 37
Scottish cases were part of an overall caseload of 750 pleural plaques
claims: the Scottish share equates to approximately 5% of the total MoD
caseload.

Future: As regards projections for potential future liabilities in Scotland,
MoD confirmed that (on the basis of the 37 cases being backed up over
three years) it could be assumed, with caution, that there may be in the
region of 12 pleural plaques cases raised against MoD per year (giving a
cost per annum of around £168,000).

4. The data from these Departments suggests that they do not experience
or anticipate a claim level in Scotland that is markedly out of line with
Scotland's share of the UK population. This seems tentatively to support a
conclusion that public sector liability is not significantly worse in Scotland than
elsewhere in the UK.

5. Some indication of the potential level of public sector exposure can
also be gleaned from the history of the ownership of Scottish shipyards and
their insurance arrangements. The history is complex, but broadly the current
situation as regards responsibility for meeting valid compensation claims is
understood to be as follows:
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• Chester Street (formerly Iron Trades Insurance Co Ltd) and Financial
Services Compensation Scheme23

- the Upper Clyde yards of (1) Upper
Clyde Shipbuilders (inc. John Brown and Co (Clydebank) Ltd, Alexander
Stephens & Sons Ltd, Charles Connell & Co Ltd and Fairfields
(Glasgow) Ltd) and (2) Yarrows (now Kendrick Computing Co Ltd)

• DBERR / British Shipbuilders (inc. Scotts and Lithgows, as agreed with
Chester Street up to 1970, Barclay Curle and Govan Shipbuilders Ltd
1973-88 ).

• Ministry of Defence - Rosyth yards

• Various Private Companies/Insurers (e.Q. throuQh employers liability
insurance) - e.g. Yarrows Shipbuilders Ltd/BAE Systems Marine (YSL)
Ltd for post-1966 cases; Harland & Woolf Ltd; Fairfield Shipbuilding and
Engineering Company Ltd and a number of smaller companies

6. The Scottish Government's conclusion is that there seems to be little
evidence for suggesting that the burden on the public sector in Scotland has
been, or will become, disproportionate. At the same time, the Scottish
Government sees no reason to project that the public sector's share of the
overall burden will fall dramatically.

Anticipated Public Sector Costs

7. The overall projections for the public sector costs are as follows:

Backed-up Public Sector Claims

• Ministry of Defence: £518,000

• British Shipbuilders / British Coal: £1,252,050 and £121,000

• Scottish Government: £75,000

• Local Authorities: £1,000,000

Future Public Sector Claims

• Ministry of Defence: £168,000 p.a. (but, if a rate of increase of 4.5%
- 9% p.a. is assumed, potentially rising to a peak of £261,000 -
£398,000 p.a.)

• British Shipbuilders / British Coal: £4,333,500 and £640,000 over 15
years (Le. equivalent to £331,567 p.a. but, if a rate of increase of
4.5% - 9% p.a. is assumed, potentially rising to a peak of £498,000 -
£760,000 p.a.)

• National Dock Labour Board: zero (based on current assumption)

• Scottish Government: negligible (but, if a rate of increase of 4.5% -
9% p.a. is assumed, potentially rising to a peak of £50,000 p.a.)

23 The Financial Services Compensation Scheme (FSCS), the UK's statutory fund of last
resort for customers of authorised financial services firms, is funded by levies on firms
authorised by the FSA. It can pay compensation if a firm is unable, or likely to be unable, to
pay claims against it.
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• Local Authorities: £425,000 - £450,000 p.a. (but, if a rate of increase
of 4.5% - 9% p.a. is assumed, potentially rising to a peak of
£660,000 - £1,042,000 p.a.)

(The figures for the Scottish Government and local authorities have been
generated by the Scottish Government on the basis of information received.
The base figures for the other public sector defenders have been provided by
the relevant departments of the UK Government.)

Civil Law Division
February 2009
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