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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Supplementary written submission from the Law Society of Scotland 
 
I refer to your email dated 17 June 2009 enclosing a copy of the relevant 
sections upon which clarification was sought by the Justice Committee. 
 
I would now like to respond as follows. 
 
Section 124 - Licensing of Taxis and Private Hire Cars  
 
As stated in the Society's written evidence, it was noted that the review at 
present is in terms of Section 17 of the Civic Government (Scotland) Act 
1982, and in terms of Sub-Section (2) thereof, it shall be the duty of the 
Licensing Authority to fix from time to time scales for the fares and other 
charges …. and to review the scales at intervals not exceeding 18 months 
from the date on which the scales came into effect (whether proceeding upon 
a review under this Section or not).”      
 
Section 124 seeks to amend this provision by inserting a new Section 17(2) 
into the 1982 Act whereby "the Licensing Authority must fix scales for the 
fares and other charges mentioned …. within 18 months beginning with the 
date on which the scales came into effect."     
 
The Society noted that this new provision requires that the process be 
completed within an 18 month period taking into account the consultation 
process.  
 
It was noted during the oral evidence session that the review period, although 
not exceeding 18 months, can vary from licensing authority to licensing 
authority. Indeed, some licensing authorities carry out a review annually.    
The Society was simply highlighting the practical issue of having the process 
completed within 18 months as opposed to the position at present whereby 
there is no obligation to complete the review but an obligation to review scales 
at intervals not exceeding 18 months. 
 
Although it is preferable to have the process completed within 18 months, 
Section 17(2) at present allows licensing authorities some flexibility in the 
circumstances where a subsequent review is due to take place and the fares 
have not been fixed with regard to the preceding review.      
 
To this end, the Society was of the view that Section 17(2) of the Civic 
Government (Scotland) Act 1982 does not require to be amended. 
 
Section 125 – Licensing of Market Operators  
Section 126 – Licensing of Public Entertainment  
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In its Memorandum of Evidence, the Society questioned the policy intent of 
removing the exemption from the Market Operators Licensing Provisions for 
non-commercial organisations at Section 40(2) of the 1982 Act.   
 
It also questioned the need to license small scale free community based 
events in terms of Section 126 of the Bill. 
 
It is noted in terms of both the explanatory notes and policy memorandum to 
the Bill that licensing authorities have discretion as to whether to charge 
reduced or no fees to charitable organisations etc. in terms of Section 125 
and that authorities should have discretion whether to license events such as 
gala days or school fetes in terms of Section 126.  It appears that the Bill does 
not provide for this discretion. I have considered the terms of Section 9 of the 
1982 Act whereby inter alia the licensing of market operators and public 
entertainment only have effect insofar as the licensing authority has so 
resolved. The discretion referred to in both the policy memorandum and 
explanatory notes could only be exercised should a licensing authority not 
resolve to license these activities or, more likely, to resolve either all such 
classes of an activity subject to exceptions or any particular such class or 
classes in terms of Section 9(3)(c)(ii) and (iii). It is also noted in terms of 
Section 9(5)(b) that a resolution made with regard to places of public 
entertainment in particular shall specify the place or places, or class or 
classes thereof, which shall thereby fall to be licensed.    
 
This is the only manner in which licensing authorities could decide not to 
license functions held by charitable, religious, youth, recreational, community, 
political or similar organisations in terms of Section 40 as amended by Section 
125 of the Bill and decide not to license small scale free community based 
events in terms of Section 41 as amended by Section 126 of the Bill. 
 
If this is the case, there is the curious situation of invoking Section 9 of the 
1982 Act in order to circumvent the Section 125 and 126 Amendments to 
Sections 40 and 41 of the Act.     
 
The Society would once again question whether any amendments to Sections 
40 and 41 are necessary and what the reasons for these proposals actually is.    
 
Section 128 – Applications for Licences  
 
At the oral evidence session held on 16 June 2009, the Society's Licensing 
Law Sub-Committee Convener, John Loudon, in response to a question 
posed by Paul Martin MSP stated that a bit of leeway with regard to renewals 
received outwith the time limit as being fair but that practical issues such as 
the potential for offences being committed outwith the period would no doubt 
give cause for concern.   
 
With particular reference to the Society's written evidence, concern was 
expressed at the new Paragraph 5A being inserted into Schedule 1 of the 
1982 Act by Section 128(2)(e). The Society stated that the date of expiry of a 
licence is crucial both as regards to whether an offence has been committed 



3 

and also, in taxi licensing terms, having regard to the power given to licensing 
authorities to limit the number of taxi licences for their area, where one of a 
limited number of taxi licences is now available. The Society further 
highlighted that there is no test for "on good cause being shown" nor does 
there require to be a hearing of such good cause. 
 
In all the circumstances, the Society would consider it more appropriate to 
limit the period to e.g. seven days in order to diminish the likelihood of these 
issues occurring while still allowing a reasonable amount of leeway although 
the Society  remains of the view that this particular provision does not require 
to be amended. 
 
Alternatively, should the 28-day period be retained, the Society would 
consider it appropriate that the licensing authority convene a hearing in order 
to determine whether there had been cause shown for such a late renewal. 
 
This wording could simply be attached at the end of Paragraph 5A. 
 
 
Alan McCreadie 
Deputy Director, Law Reform  
 


