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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Supplementary written submission from the Association of  
Chief Police Officers in Scotland 

 
As you are aware, Chief Constable David Strang, Deputy Chief Constable 
Gordon Meldrum and I presented oral evidence to the Scottish Parliament 
Justice Committee on 26 May 2009 on behalf of ACPOS in relation to the 
proposed Criminal Justice and Licensing (Scotland) Bill. 
 
During the oral session it was agreed that we would collectively provide additional 
information to the Justice Committee to clarify some specific points, these relating to 
the following: 
 

1. Clarification of the statement in ACPOS' written submission in relation 
to section 18 of the Bill - "the good work achieved to date in relation to 
the deterrence of knife crime would be lost if knife crime is not 
separated from this legislation." 

2. Section 28 – Failure to report serious organised crime – practical 
examples of pursuing serious organised crime under section 28, and 

3. In conjunction with SCDEA, to suggest amendments to the definition 
of extreme pornography in section 34,  

4. To consider how the law should deal with computer-generated 
images, cartoons and drawings that graphically depict children in a 
sexually abusive way. Should legislative provisions be extended to 
deal with extreme adult pornography of a similar type? (Consideration 
might be given to the use of the phrase "explicit and realistic" as part 
of the definition of what constitutes an extreme image), and 

5. Section 34 – definition of the word ‘possession’  
 

The ACPOS and SCDEA positions are now provided in respect of the above 
issues: 
 
Section 18 – Amendments of Custodial Sentences and Weapons (Scotland) 
Act 2007 
 
ACPOS would confirm that it was never their intention that knife crime be separated 
from the provisions of the Criminal Justice and Licensing (Scotland) Bill. Their 
original response was intended to convey the position that considerable work has 
been undertaken over the previous years, both in relation to policy development 
and also in terms of communication, to send a clear message to those who carry, 
possess or use knives that they are likely to face a term of imprisonment.  
 
Changes to legislation, such as the Police, Public Order and Criminal Justice 
(Scotland) Act 2006, the Lord Advocate guidelines on knife-crime and general 
changes to sentencing for knife-crime, collectively demonstrate an attitudinal and 
societal change to knife crime and provide a clear message that there will be a 
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presumption that those found guilty of carrying a knife would face a term of 
imprisonment. 
The Criminal Justice and Licensing (Scotland) Bill provides that there will be a 
presumption against sentencing individuals to short term sentences. Section 18 
states that “as soon as a short-term custody and community prisoner has served 
one-half of the prisoner’s short-term custody and community sentence the Scottish 
Ministers must release the prisoner on short-term community licence”.  
 
The original ACPOS written response was attempting to communicate that the 
provisions of section 18 of the Criminal Justice and Licensing (Scotland) Bill may be 
seen by some as contradicting earlier actions and messages sent out in relation to 
knife crime.  
 
In their previous written response, ACPOS were merely attempting to highlight that 
there may be a conflict of messaging arising from the current sentencing position on 
knife crime and that proposed by the Criminal Justice and Licensing (Scotland) Bill. 
ACPOS were suggesting that this may be an issue requiring separate consideration 
so as not to undermine all the good work that has been done previously around 
knife crime.  
 
ACPOS were not intending to suggest that knife crime be treated differently from 
other crimes or be separated from the provisions of the Bill; rather they were trying 
to highlight through the example of knife crime, that there may possibly be 
unintended consequences arising due to the generality of the provisions contained 
within section 18 of the Criminal Justice and Licensing (Scotland) Bill. 
 
Section 28 – Failure to Report Serious Organised Crime 
 
As indicated by Mr Gordon Meldrum whilst giving his evidence to the Committee, 
ACPOS and the SCDEA support the proposal outlined in section 28. 
 
Those individuals who are members of a trade business, in employment or a 
profession - whether it is the banking, financial or legal profession or any other 
profession for that matter - but who through their involvement with either 
individuals or groups of individuals obtain a knowledge of the business of 
serious organised crime or form a suspicion that they may be subject of 
exploitation by serious organised crime groups and fail to report that knowledge 
or suspicion should be held to have committed an offence. This can be 
illustrated through the following examples.  
 
During a recent investigation it became apparent that a number of persons were 
identified as having knowledge of the business of a serious organised crime 
group. There was however insufficient evidence to charge them with offences in 
connection with the primary activity of the group. Had the provisions of section 
28 been available then they most certainly would have been charged under 
those provisions. As it was, whilst a number were charged with other offences, 
some of those involved could not be charged and therefore evaded prosecution. 
 
In another example, during a particular operation, it became apparent that 
professionals from both the legal and finance communities had knowingly 
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facilitated the movement and dispersal of funds of a serious organised crime 
group. Whilst it was possible to report offences under the Proceeds of Crime 
Act, 2002, again had the provisions of section 28 been available then they 
would have been reported under those provisions. 
 
We are also aware of examples where members of financial institutions have 
been in receipt of gifts and hospitality from members of serious organised crime 
groups in return for arranging lending facilities which provide the group with 
financial stability whilst at the same time ensuring that the serious organised 
crime group is protected from any attempts by the financial institution to recover 
any unpaid debt by providing the financial institution with plausible explanations 
as to why credit should be extended.  
 
A professional individual not subject to oversight by any professional body 
provided advice to serious organised crime groups on ‘tax avoidance’ whilst 
never actually taking any personal possession of criminal property.  
 
Another professional individual, whose business was to incorporate limited 
companies and establish associated bank accounts on behalf of unidentified 
overseas individuals, many of whom were identified as having links to serious 
organised crime groups, utilised members of his family to act as company 
directors and secretaries who signed powers of attorney to allow the individuals 
overseas to operate bank accounts. 
 
During one Strathclyde Police serious and organised crime operation, 
investigations identified that the principal target of the operation was using the 
services of various professionals. One was known to have been paid sums of 
cash (aside from his professional fees) to engage in activities to protect those 
involved in the crime group. Whilst he was not directly involved in the activities 
of the serious and organised crime group, he is known to have had knowledge 
that the individuals he was acting for were involved in serious and organised 
crime. Another provided legitimate professional services to launder money 
obtained through serious and organised crime. Whilst he was not directly 
involved in the criminal activities of the serious and organised group, he had 
knowledge that those he was acting for were involved in such activities. The 
provisions proposed in section 28 would have been of great assistance during 
this operation. 
 
During another Strathclyde Police operation into serious and organised crime, 
the principal target is known to have used the services of many individuals 
within local authorities, the legal, banking and financial professions to secure 
land deals in a bid to launder illegally obtained money. Assessments of those 
who have assisted the target suggest they were aware (i.e. had knowledge) that 
the target was involved in serious and organised crime, but that they 
themselves were not directly involved. Again, the provisions proposed in section 
28 would have been of great assistance during this operation. 
 
The actions of the individuals referred to clearly demonstrate that they may have 
knowledge, but that they may not have direct involvement in serious organised 
crime. We believe the above examples clearly demonstrate the requirement for 
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section 28 for those who have knowledge of the activities of serious organised 
crime groups but who are not themselves directly involved in such activities. 
 
Section 34 – Extreme Pornography 
 
Definition of ‘extreme pornography’ 
 
Section 34 proposes amendments to section 51 of the Civic Government 
(Scotland) Act 1982 to include the creation of the offence of possession of 
extreme pornographic images. An ‘extreme pornographic image’ is described as 
an image which is obscene, pornographic and extreme.  
 
As can be seen Section 34 refers to the depiction of certain acts in an explicit 
and realistic way 
 
A pornographic image is defined as being of such a nature that it must 
reasonably be assumed to have been made solely or principally for the purpose 
of sexual arousal. 
 
An extreme image as an image which depicts, in an explicit and realistic way 
any of the following:- 
 

(a)  An act which takes or threatens a person’s life 
(b)  An act which results, or is likely to result, in a person severe injury 
(c)  Rape or other non-consensual penetrative sexual activity 
(d)  Sexual activity involving (directly or indirectly) a human corpse 
(e) Any act which involves sexual activity between a person and an 
 animal 

 
ACPOS are fully supportive of the provisions set out within (a) to (e) above. 
However, with regard to the definition of ‘extreme’, and accepting that it is 
being used to refer to an image which is defined as pornographic, it may be 
considered that the list of depictions (a) to (e) above are restrictive and if so it is 
suggested that the Bill could be amended to replace the provisions currently set 
out within (a) to (e) to the following: 
 

(1) an illegal act, 
(2) an act which appears to be illegal and cannot readily be construed 

otherwise; or 
(3) an act which is/would be an offence in Scotland in respect of 

which the court, in imposing sentence or otherwise disposing of 
the case, would be likely to determine that there was a significant 
sexual aspect to the behaviour. 

 
This would have the effect of including all images of illegal acts committed with 
a sexual motivation (subject to the exclusions currently outlined within the Bill).  
 
Whilst the words ‘pornographic’ and ‘extreme’ have been further defined 
within the legislation, the word ‘obscene’ has not.  
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In regard to that which may be obscene, if it is considered appropriate that 
obscene is defined as ‘abhorrent to morality or virtue; specifically designed 
and intended to incite lust or depravity’, it fits with the definition of 
pornographic and should be outlined within the legislation.  
 
An image which is designed or intended to incite lust or depravity, is of such a 
nature that it must reasonably be assumed to have been made solely or 
principally for the purpose of sexual arousal and depicts, in an explicit and 
realistic way, any of the acts described, can be said to be an extreme 
pornographic image. 
 
Images which are judged to be pornographic and extreme could be accepted as 
being obscene if they are offensive, disgusting and offend accepted standards 
of public decency. If an act containing a significant sexual element is considered 
to be illegal then depictions of that act which are produced for the purpose of 
sexual arousal should be encompassed within this legislation. 
 
The use of the phrase ‘in an explicit and realistic way’ is worthy of debate 
when considering the definition of ‘extreme’ in respect of cartoon images, etc. It 
may be argued that cartoon (or other) images with gross distortions are not 
‘realistic’. However these may well portray extreme pornographic images which 
are clearly understood.  
 
Potentially this offers a loop-hole in the legislation. It may be more appropriate 
to address the action rather than the realistic portrayal of the image. For 
example reference may be made to an image being extreme if it ‘depicts in an 
explicit manner a representation of an event of a sexual and pornographic 
nature’. 
 
Dealing With Cartoons and Computer-Generated Images 
 
When considering cartoons etc. of indecent images of children it may be worth 
remembering that pictures of actual child abuse have a crime attached and a 
real victim in addition to the possession etc of the image constituting an offence. 
It could be argued therefore that the possession of a cartoon or other computer 
generated image etc may be considered to be a lesser offence.  
 
However as the management of offenders becomes ever more important we 
may be called upon to make assessments on offenders who have cartoons etc. 
depicting COPINE level 4 and 5 abuse but “real” images of a lesser COPINE 
level. Does this make them more or less likely to offend against a child?  
 
From experience it is most unusual to find such material without conventional 
indecent images being present. At present, the images present would be 
counted and the COPINE levels determined and any other relevant material 
included in an informative paragraph within the body of the report to the Crown 
office and Procurator Fiscal’s Service. This serves the requirement to inform the 
legislative and post conviction management of offenders. 
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As usual the crux of these deliberations revolve around what we consider to be 
more important, sufficient resources to detect people with unacceptable 
material, or managing the risk they pose and/or rescuing children whose abuse 
has been made internet currency. 
 
There are however, examples of such material which may be considered 
obscene pornography (within the above definitions) but not extreme. 
Pornography depicting aliens, monsters, angels, gods, etc are examples of this.  
 
Any meaningful attempt at including such material in legislation should include a 
phrase such as ‘explicit and realistic depiction of a human being’ carrying 
out the extreme pornographic acts as described.  
 
Definition of ‘possession’ 
 
This matter was subject of previous discussions between DI McDevitt of the 
SCDEA E Crime Unit, Mr. Gerry McLaughlin, (Scottish Government, Criminal 
Law and Licensing Division), Fiona Hooligan and Dawn Sampson (Both Crown 
Office and Procurator Fiscal’s Service). 
 
The general agreement was that any proposed legislation should reflect the 
current legislation used for the possession, manufacture and distribution of 
indecent images of children, namely Section 52 Civic Government (Scotland) 
Act, which is informed by stated cases. This view was supported by the Crown 
Office representatives. 
 
If an individual goes onto the internet, whether a website, forum, newsgroup, 
peer to peer network, etc and downloads an indecent image of a child onto their 
computer that individual has committed the offence of manufacturing an 
indecent image of a child, under Section 52 (1) (a). 
 
If that individual then sends that image, by whatever means, to another person 
or persons, that individual has committed the offence of distribution of the 
indecent image of a child, under Section 52 (1) (b). 
 
It is accepted that if an individual manufactures and/or distributes such images it 
can be said that the individual had been in possession of them inasmuch that 
they (the images) were under their knowledge and control.  
 
Possession is only ever libelled in seclusion when the provenance of images 
cannot be determined, for example when a suspect is found in possession of 
compact disks or other media. Manufacture and Distribution are seen as more 
serious offences and dealt with as such by the Scottish Courts. 
 
The proposed legislation deals only with possession of images and fails to 
make any mention of manufacture or distribution. This omission is hard to 
understand. 
 
With the logical progression from criminalising the possession, etc of images of 
actual child abuse to criminalising the possession, etc of ‘generated’ images, it 
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seems equally logical that where extreme adult pornography is criminalised this 
should be extended to include ‘generated’ images. In each case the ‘generated’ 
images may be said to perpetuate demand for such images in all their forms 
and therefore lead to further abuse and the coercion or forced participation of 
actual persons in the creation of real images. This is particularly concerning 
given the increased involvement of Organised Crime Groups in the production 
of such images and the trafficking of participants. 
 
In terms of a definition for “possession” the standard definition of being under 
a person’s knowledge and control is accepted.  
 
There are exclusions outlined within the proposed Bill which deal with aspects 
of obtaining unsolicited images e.g. the receipt of an image within an e-mail with 
there being no knowledge of the content prior to opening the message and the 
appropriate action being taken within a reasonable period of time. 
 
During the Committee’s oral session on 26 May specific issues were raised 
concerning the definition of possession. Having considered these further, 
ACPOS and the SCDEA are content that existing legislation and case law 
would provide sufficient definition around the term ‘possession’. 
 
ACPOS hope the above information assists members of the Justice Committee. 
 
Stephen House   
Chief Constable   
 
 
 


