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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Supplementary written submission from Victim Support Scotland 

Victim Support Scotland was asked, while giving oral evidence on the 26th of 
May to the Justice Committee regarding the Criminal Justice and Licensing 
Bill, to provide additional written evidence regarding disclosure of sexual 
evidence. We were also asked to provide further support for our statements in 
relation to community payback orders.  

1. Disclosure 

1.1 Material information 

Section 85 in the Criminal Justice and Licensing (Scotland) Bill states that 
“information” means “material of any kind…given to or obtained by the 
prosecutor in connection with the case against the accused”. The section 
declares that this includes convictions, outstanding charges and statements of 
witnesses. Section 85(2)(c) proclaims that “any previous convictions and 
outstanding charges relating to witnesses” must be “material to the accused’s 
case” to be seen as information that must be disclosed. Victim Support 
Scotland would like to see wider clarification on what should be seen as 
“material”. The vital part in disclosing information is that it should be relevant 
to the case at hand. Sections 89(3) to 89(5) states that the prosecutor must 
disclose information to the accused that “tends to exculpate the accused”; that 
would “be of material assistance to the proper preparation or presentation of 
the accused’s defence”; or that “relates to the material line of the accused’s 
defence”. As such, general information aimed to cast doubt on the credibility 
or reliability of a witness should not be allowed, unless it is specifically 
necessary and relevant to the case. This is of vital importance, as extended 
disclosures may adversely impact on victims’ and witnesses’ willingness to 
report a crime or step forward as a witness, due to fear that their past may be 
openly disclosed in court and to their family. It is of fundamental importance to 
ensure that the procedures for disclosure do not inhibit victim and witness 
participation in the criminal justice system.  

1.2 Sexual history and character evidence 
 
Victim Support Scotland shares Rape Crisis Scotland’s concern that victims in 
sexual offence trials are continuously being questioned on their sexual history 
and character, despite legal reforms seeking to restrict the use of such 
evidence. The questioning greatly invades the privacy and dignity of the 
victims and in many instances, does not bring any more reliable facts to the 
trial. Instead, the evidence merely serves to disregard and discredit the 
information given by the victim. We strongly agree with the aim of the Sexual 
Offences (procedure and Evidence) (Scotland) Act 2002 (the 2002 Act), which 
according to its Policy Memorandum was to strengthen existing legal 
provisions restricting the extent to which evidence can be led regarding the 



 

2 

sexual history and character of victims in sexual offence trials. The Policy 
Memorandum further declares that:  
 

“Such evidence is rarely relevant. Even where it is relevant, its 
probative value is frequently weak when compared with its 
prejudicial effect. This may include invasion of the complainer’s 
privacy and dignity and distortion of the course of the trial by 
diversion of attention from the issues which require to be 
determined in arriving at a verdict onto the past behaviour of the 
complainer.” (para 17)  

 
Following the 2002 Act, the then Scottish Executive commissioned research 
into the impact of the reform. The researchers concluded that the reforms 
made by the 2002 Act has led to more, rather than less, use of sexual history 
and character evidence in court. “The legal reform has not only not had the 
intended effect but could be said to have moved in the opposite direction”.1 
For sexual history and character evidence to be led under the 2002 Act, the 
party wishing to lead such evidence must apply in writing to the court. Section 
274(1) of the 2002 Act sets out the test to be applied by the court in 
determining whether or not to allow the evidence. This includes a requirement 
for the court to balance the significance of the evidence sought to be admitted 
against the risk of prejudice to the administration of justice if the evidence is 
admitted. “The “belt and braces” and “scatter-gun” strategy adopted by 
Defence lawyers in the drafting of applications suggests that the objective is 
to find anything that the court will accept”.2 The research into the impact of the 
2002 Act found that it is relatively easy to construct a claim that whatever 
questioning or evidence the Defence wants to put on the complainer has 
some relevance. “Moreover, most Judges seem to take the view that if what 
the Defence seeks can be claimed to have some relevance to fair trial 
considerations, then those considerations outweigh those in relation to the 
complainer, and the evidence sought is allowed”.3  
 
In contrast to the view of the courts, the Crown Office and Procurator Fiscal 
Service claims that the probative value of the (sexual) evidence is to be 
weighed against its potential prejudicial effect in relation to the privacy of the 
complainer and the administration of justice. The legislation seeks to ensure 
that the accused’s right to cross-examine witnesses is weighed against the 
complainer’s right to privacy, as well as public interest considerations. These 
public interest considerations include: complainers not being deterred from 
reporting crimes; juries not being distracted by irrelevant material; and the 
prevention of acquittals arising not from the evidence but from prejudice.4 
Current practices on this matter are however evidencing developments in the 
opposite direction, with an increase in the use of evidence of a sexual nature. 

                                                 
1 M Burman, L Jamieson, J Nicholson & O Brooks, Impact of Aspects of the Law of Evidence 
in Sexual Offence Trials: An Evaluation Study, Scottish Government Social Research (2007), 
p. 9 
2 Ibid, p. 134 
3 Ibid 
4 Review of the Investigation and Prosecution of Sexual Offences in Scotland, Crown Office 
and Procurator Fiscal Service (2006), p. 11 
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Rape Crisis Scotland claims that “one of the reasons that women give us at 
rape crisis for not reporting their experience to the police is the prospect of 
giving evidence in court and their past history being under scrutiny”.5 
 
Victim Support Scotland believes the frequency with which sexual history and 
character evidence is used needs to be addressed. Acknowledging that the 
current Criminal Justice & Licensing Bill does not look at the use of sexual 
evidence per se, we believe that the issue could be partly addressed through 
disclosure provisions. Victims’ previous sexual history and character should 
not automatically be seen as “material”, as it deals with previous events and 
should generally not be of more importance to determine the matter at hand 
than for any other crime. Therefore this type of evidence should, similar to 
other forms of evidence, only be allowed if it is materially relevant to prove 
whether or not the accused is guilty of the accused offence. The criminal 
justice system, including the courts, should resist the view that any 
comment or derogative fact about the victim’s credibility or past 
experiences is adequate grounds for relevance and necessity in order to 
fulfil the “fair trial” requirement of article 6 ECHR. This includes the 
victims’ medical records; unauthorised disclosure of this information is 
a serious breach of the victims’ privacy under article 8 ECHR, exposes 
victims to irrelevant and speculative comments regarding highly private 
matters and can significantly impact the willingness of rape victims to 
report a crime.  
 
Research regarding the experiences of being a complainer in a sexual offence 
case found that all interviewed victims, who had given evidence in court, 
question whether the process had been worthwhile. They said that they would 
not recommend anybody to pursue a sexual complaint and if they themselves 
were victimised again, they would try to just “get on with it”.6 This must be 
addressed; it must be ensured that the courts are accessible to all victims of 
crime and that victims’ rights are upheld throughout the entire justice process. 
Being a victim of a sexual offence is an extremely traumatic experience, and it 
is a difficult step to report the incident to the police, knowing that there will be 
intrusive questioning and examinations to come. Having taken the decision to 
engage in the criminal justice system, it is very important for victims to feel 
that their story is believed, that their suffering and status as an innocent victim 
is recognised, and that a proportionate response is given to the violation they 
have gone through. This is vital to ensure that victims feel confident to report 
any crimes committed against them, which is fundamental to the functioning 
of the entire criminal justice system.  
 
1.3 Safeguarding disclosed information 
 
In addition to regulate what information should be disclosed, it is also 
important to control what happens to information once it has been disclosed. 
                                                 
5 Written evidence given to the Scottish Parliament, Justice Committee by Rape Crisis 
Scotland regarding Sexual Offences (Scotland) Bill (2008) 
6 M Burman, L Jamieson, J Nicholson & O Brooks, Impact of Aspects of the Law of Evidence 
in Sexual Offence Trials: An Evaluation Study, Scottish Government Social Research (2007), 
p. 129 
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Section 97 of the Criminal Justice and Licensing (Scotland) Bill, declaring 
means of disclosure, states that “the prosecutor may disclose the information 
by any means” and “in particular, the prosecutor may disclose the information 
by enabling the accused to inspect it at a reasonable time and in a reasonable 
place”. Victim Support Scotland believes that the presumption should be that 
sensitive information regarding the victim, including initial statements from the 
victim, medical records, personal background should not be given to the 
offender to use at his/her disposal. It is particularly important for victims of 
serious crime that the offender does not have control of the victim’s 
information, including detailed statements of the offence. In sexual offence 
cases, the offender has lost the ability to represent him/herself and cross-
examine the victim, due to the strain and effect this would have on the victim 
and to avoid secondary victimisation. We believe the same application of 
thought can be applied to prohibit offenders having control over medical 
records and disclosed statements from the victim, including personal details of 
a sexual nature and exhaustive descriptions of the crime, as this intrudes on 
the victim’s right to respect and privacy. Many victims feel forced into a 
passive position throughout the criminal justice process, with no control over 
what happens during any part of it. They may feel that in general their views 
and feelings are not taken account of, which may at times be almost as 
distressing and disempowering as the original crime, resulting in what is often 
referred to as the "secondary victimisation" of victims. “What can be done…is 
to minimise that discomfort and distress and ensure that appropriate support 
is available to victims both within, and from outwith, the system, to help them 
deal with both the consequences of the crime and any distress caused by the 
process leading up to the trial, the trial itself, and thereafter”.7 Part of doing 
so is to ensure that the victim’s statements, experiences and medical 
records are treated with respect and dignity, and should therefore not be 
given to the accused by the defence council to be used at his/her own 
disposal. We fully agree that the statements should be shown to the 
accused, who should be given full access and understanding of its content. 
For instance, the defence should present the information to the accused in the 
defence council’s office or if the accused is in custody, in an allocated room. 
However, the information should be given back to the defence council once 
the accused has gained a full understand of its content, to respect the victim’s 
right to privacy and to ensure that the documents are not being used 
inappropriately. 
 
2. Community Payback Orders 
 
As stated in the oral evidence session, we agree with the introduction of 
payback orders and the overall aims set out in the bill. For many offenders, 
community-based punishments are proven to be more effective at reducing 
reoffending compared with short term prison sentences. As such, community 
sentences can potentially mean fewer victims and victimisation throughout our 
community.8 In our view, community payback orders would however only be 
appropriate for less serious non-violent crimes. In a survey into public 
                                                 
7 Redressing the balance - Cross-Examination in Rape and Sexual Offence Trials, a Pre-
Legislative Consultation Document, Scottish Executive (2001) 
8 Community Sentencing – Reducing reoffending, changing lives, Ministry of Justice (2008) 
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opinions regarding community sentence, it was collectively held that 
“community service should only be used for minor offences”.9 Section 1(1) of 
the Criminal Justice and Licensing Bill declares that the purpose of sentencing 
includes elements of punishment; deterrence; rehabilitation; public protection 
and reparation. We expect that any community payback order will take all 
these factors into account.  
 
Research conducted by SmartJustice and Victim Support gives a unique 
insight into how victims think the criminal justice system should deal with 
people who commit non-violent crimes. It shows that around two thirds (62%) 
of victims think that sending the offender to prison does not prevent re-
offending and 8 out of 10 (80%) victims think that more constructive activities 
for young people in the community and better supervision by parents would 
be effective in stopping re-offending. When asked how non-violent crimes like 
shoplifting, car theft and vandalism can be reduced, more than half (54%) 
were in favour of making offenders work in the community to stop them 
returning to crime. “It is clear from the survey that most victims don’t believe 
that prison produces law abiding citizens…What people seem to want is not 
retribution but effective ways to prevent the next victim”.10 Head of Research 
& Development at Victim Support, Peter Dunn, said “Victims are often 
assumed to be vengeful towards offenders and favour harsh punishments. 
This is misleading. Most victims, while feeling angry about what has 
happened to them, want the offender to stop offending both against them and 
against other people. This research confirms that a lot of victims are 
interested in the prospect of constructive work being done with offenders to 
prevent their further offending. It shows that many victims of crime want 
effective measures to tackle the root causes of offending, which involved 
more than vengeance and punishment for its own sake”.  
 
Research into public perceptions and attitudes in Scotland on community 
sentencing shows concerns regarding current changes in prison policies. The 
introduction of privileges such as television and game boys is seen by the 
public as rewarding prisoners for their crime and does little to deter people 
from reoffending. Furthermore, “those who receive a prison sentence for a 
minor offence may be exposed to hardened criminals, the repercussions of 
which may be long lasting and ultimately detrimental to the individual and 
society”.11 We believe any community based approach to disposals must give 
relevant, timely and meaningful information for victims throughout the 
process. One way to ensure that victims are kept fully informed of the 
outcome of the case and the reasoning behind it is to establish a public 
domain of sentencing information. This would enable the general public, 
including victims and their families, to search for cases to assess previous 
sentences along with the application of thought or reasons behind that 
particular sentence. Accessing such information would set reasonable 

                                                 
9 Community sentencing: Public Perceptions & Attitudes, Summary Research Report, Scottish 
Executive Social Research (2007) 
10 SmartJustice, “Victims say stopping re-offending is more important than prison” (2006), 
www.smartjustice.org  
11 Community sentencing: Public Perceptions & Attitudes, Summary Research Report, 
Scottish Executive Social Research (2007) 
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expectations for victims, as well as make the entire sentencing process more 
transparent to the general public. This would also help to make the court 
process more transparent which would increase confidence in the justice 
system.  
 
For victims and the communities in which they live, a primary need in the 
aftermath of crime is safety and sense of security. Seeing the offender with no 
apparent restriction on their freedom critically undermines any concept of 
justice being served. Currently there is no real provision of information to 
educate the public as to the role, remit and effectiveness of community 
sentences.12 In our view, it is very important that the community payback 
orders are visible and provide a real and tangible benefit and reparation to the 
community, while fulfilling the purposes of sentencing; i.e. punishment; 
deterrence; rehabilitation; public protection and reparation.  
 
The fact that the offender is to be convicted of an offence punishable by 
imprisonment implies that it is to be considered a substantial crime and not a 
petty incident. From a victim perspective, it is therefore questionable to 
substitute imprisonment with merely a supervision requirement or drug 
treatment. Section 14 227A(2) states that a community payback order must 
impose “one or more of the following requirements: 
 

(a) a supervision requirement, 
(b) an unpaid work or other activity requirement, 
(c) a programme requirement, 
(d) a residence requirement, 
(e) a mental health treatment requirement,  
(f) a drug treatment requirement, 
(g) an alcohol treatment requirement.” 

 
Victim Support Scotland acknowledges that it is very difficult to balance and 
compare different disposals; no punishment will compensate the intangible 
costs of being a victim of crime. However, looking at the requirements in 
section 14, 227A(2), we believe it is not proportionate to replace a custodial 
sentence with for instance merely unpaid work or a drug treatment 
requirement. We therefore believe there should be requirement to combine 
more than one of the mentioned requirements, in particular if one of the 
requirements is a treatment order. It is absolutely vital that the verdict is 
proportionate and reflects the severity and the circumstances of the crime. 
The criminal justice system must demonstrate to the victim that it recognises 
the victim’s position and the impact of the offence. Community sentences are 
primarily efficient if punishment is combined with the opportunity for offenders 
to turn away from crime.13 
 
As stated during the oral evidence session, in addition to the suggested 
proposals, we would like to introduce the two following requirements: 
 

                                                 
12 Ibid 
13 Community Sentencing – Reducing reoffending, changing lives, Ministry of Justice (2008) 
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a) an alternative (suspended) sentence should be set out by the court 
alongside the community payback order, which would announce 
what sentence would be given if the offender breaches the payback 
order. This would give more clarity to the victim, offender and the 
general community about the content of the sentence and what will 
happen if the order is not fulfilled.  

b) a community payback order can only be given if the chosen 
treatments/activities are available at the time of sentencing. This will 
ensure that the offender will start the disposal straight away, instead 
of for instance waiting several months to begin a particular 
treatment, which gives a signal to the victim that nothing has 
happened. Confidence in the criminal justice system has been 
shown to form an important part in the recovery process for many 
people affected by crime; the belief that justice has been made 
greatly aids recovery. The effects of unclear and disproportionate 
sentences undermine this concept and have a damaging effect on 
both victims and communities. It is therefore of vital importance, 
both to the victim and for society as a whole, that the community 
payback order will provide an adequate and proportionate response 
to the crime and that each disposal will fulfil all the purposes of 
sentencing as set out in section 1(1) of the Bill.  

 


