
 

 

Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Letter from the Law Society of Scotland 
 
Dear Member 
 
I refer to the oral evidence session on Tuesday 16 June 2009 and to the Law 
Society of Scotland’s written submission with regard to Parts 8 and 9 of the 
Licensing (Scotland) Act 2005. 
 
The Law Society’s Licensing Law Sub-Committee would very much like to take 
this opportunity to highlight a few of the practical issues arising with regard to 
implementation of the 2005 Act.  
 
Firstly - with regard to Section 34 of the Act (Transfer or Application of Person 
other than Licence Holder).  It should be noted that it is considered that the 
wording in the Action particular, landlords, new buyers or prospective new tenants 
where the premises licence holder may have absconded, banks or holders of 
heritable securities are not in a position to apply to the appropriate Licensing 
Board for the transfer of the licence given the list of prescribed persons as defined 
in the Licence Transfer (Prescribed Persons) (Scotland) Regulations 2007.  
 
Secondly - A further question has arisen when an administrator is appointed by the 
Court following upon the insolvency of the premises licence holder. 
 
In terms of the 1976 Act, there was no requirement for the licence to be 
transferred.  The position now is that the administrator would be required to 
become the premises licence holder in his own right as opposed to as an agent of 
the insolvent company, (and apply within 28 days of their appointment) and may 
be reluctant to do so. 
 
This is a matter which requires further clarification. 
 
Thirdly - With regard to the provisions of Section 35, which deals with variation on 
transfer, the Sub-Committee notes that the transfer will fall if the variation of the 
licence is not granted. It is also important to have the option to withdraw the 
variation if the transfer did not proceed.   
 
Fourthly - The Sub-Committee have asked for consideration to be given to the 
return to a Section 26(2) 1976 Act type consent with regard to new provisional 
premises licences.The position at present means that applicants would require to 
obtain all statutory consents and provide fully detailed drawings with a provisional 
premises licence application. Accordingly application costs may well be prohibitive 
with no guarantee of the application being granted. There is also the problem that 
the approved operating plan and layout plan are unlikely to be in a form that will 
suit a variety of prospective occupiers. The two year period from grant to final 
completion, apart from relatively small projects, is simply too short.  
 



 

 

Lastly - The Sub-Committee would also highlight what may well be major logistical 
problems in advance of the fast approaching transition day of 1 September 2009. 
With regard to personal licence holders given that each individual premises will 
require to have a designated premises manager and such as person must be the 
holder of a personal licence.   
 
In order to obtain a personal licence, the applicant must hold a relevant training 
qualification and thereafter apply for the personal licence and have that application 
processed and granted.  It is only then that the personal licence holder can 
request a Board to note them on the premises licence as the designated premises 
manager and a personal licence holder can only be a single designated premises 
manager. Every single premises licence requires a separate designated premises 
manager.  Premises without a designated premises manager by 1 September 
2009 cannot sell alcohol and if there is no designated premises manager on the 
premises licence by 1 December 2009, the premises licence is revoked. Can 
consideration be given to allowing dispensation for those applications that are in 
the system by say 31st of July but not processed before 31st August and 1st 
December respectively? 
 
Whilst the Sub-Committee is at present commenting upon the Criminal Justice and 
Licensing (Scotland) Bill it would consider it appropriate to bring these matters to 
the attention of the Justice Committee for information. 
 
 
Alan McCreadie 
Deputy Director, Law Reform  
16 June 2009 


