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I wish to make a submission only in respect of the new offences relating to 
stalking. The amendment lodged by the Scottish Government seems at first 
sight preferable to that lodged by Rhoda Grant: it is more concise and easier 
to understand. It rightly avoids the need to prove actual fear in court in all 
cases. However, it gives rise to two concerns: it is too broad in one respect 
and too narrow in another. 
 
First, I am concerned by the fact that the proposed offence could be 
committed merely by behaviour which is merely "alarming or distressing". A 
reasonable individual might be distressed, for example, by the sight of 
someone begging on the street, or a film or theatrical performance - even one 
which was advertised as distressing - but it would be an abuse of the criminal 
law to make begging an offence in this way, or to criminalise popular 
entertainment (even if only theoretically). This is particularly problematic 
because there is no "reasonableness" defence as there is in the amendment 
lodged by Rhoda Grant. 
 
It is not appropriate for the Parliament to pass overly broad laws and then rely 
on police and prosecutorial discretion to prevent abuse: criminal offences 
should be narrowly drawn and should specify clearly what it is that should be 
covered. If the offence were restricted to conduct which would cause a 
reasonable person to "fear for the safety of any person" (i.e. if subsection 
(2)(b) were deleted), that would seem sufficient to meet the underlying aims of 
this legislation while avoiding the problem of overcriminalisation. 
 
Secondly, the offence's use of the "reasonable person" standard gives cause 
for concern and may result in an overly narrow offence in some respects. 
Suppose, for example, that B is in some way more susceptible to being put in 
fear of harm - perhaps B has learning difficulties of some sort which have this 
consequence - and A chooses maliciously to exploit that sensitivity. 
Alternatively, suppose that A's conduct over time has resulted in B suffering 
psychological illlness and B is now more susceptible to fear. Under this 
definition, A could now exploit that psychological illness to put B in fear for his 
or her safety with impunity. 
 
Even if the reasonable person might not have been put in fear, the fact that A 
has intentionally put B in fear for their safety should result in their conduct 
being covered by this offence. A better approach might be for the offence to 
cover intentionally or recklessly behaving in such a way as would put a 
reasonable person in fear for their safety, or intentionally putting a person in 
actual fear for their safety. 
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