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Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from Andrew R Wilson 
 
I am the editor of SCOLAG Legal Journal, a director of the Scottish Legal Action 
Group and a postgraduate student at the Law School of the University of Edinburgh. 
I write in a personal capacity in response to the call for submissions on the Stage 2 
amendments to the Criminal Justice and Licensing (Scotland) Bill, specifically in 
respect to amendment number eight - Offence of engaging in paid-for sexual activity 
(and related new offences).  

I wish to bring my strong objection to the proposals within Amendment 8 to the 
attention of the Committee. I object to the proposed provisions for the following 
reasons: 

1. It is inappropriate to create these new crimes in such a manner; 
2. Enacting the proposals would undermine the Rule of Law; 
3. They lack a firm basis in empirical evidence; 
4. The proposals are a retrograde step; 
5. They unfairly discriminate against LGBT people; 
6. They are an unwarranted interference with the right to a private life; 
7. The supposed harm is better addressed outwith the criminal justice system;  
8. The implications for the safety of sex workers and public health are 

unacceptable. 
 

1. It is inappropriate to create new crimes in such a manner 
It is not appropriate to create new crimes by way of a Stage 2 amendment to a wide-
ranging Bill. Such a procedure may be utilised to close a loophole in the drafting of 
the Bill or address a lacuna in current law. However, to seek at Stage 2 to criminalise 
previously lawful behaviour unconnected with the Bill as it was introduced is simply 
wrong. To do so denies the people and the Parliament the opportunity of proper 
examination and consultation provided for at Stage 1. Indeed, it would go against the 
very spirit of open, inclusive and consultative democracy which devolution sought to 
deliver for the people of Scotland. 
 
2. Enacting the proposals would undermine the Rule of Law 
Amendment 8 seeks to create offences of what has always been lawful behaviour 
which the people of Scotland simply do not consider criminal. Deliberately enacting 
an unenforceable law brings Scots law and the Scottish Parliament into disrepute. 
Further, it undermines the very concept of the rule of law, central to which is the 
principle that the law must mean what it says. The longstanding prohibition of brothel 
keeping goes unenforced throughout Scotland because it is neither in the public 
interest nor supported by the general populace. Consequently, local authorities, 
police forces and the Crown Office effectively turn a blind eye to the prohibition. It is 
likely they would have little choice but to do the same for offences created by 
Amendment 8.  
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3. They lack a firm basis in empirical evidence 
Public policy, especially in relation to criminal justice, should be firmly based on 
evidence. However, the prohibitionist lobby, which seeks to outlaw all commercial 
sex work, is not supported by sound evidence. Research cited in support of a 
prohibitionist line repeatedly fails on a number of grounds. Writing advocating 
prohibition is often predicated on ideological and/or moral presumptions which are 
infused with sexist assumptions of differences between male and female sexuality. 
Furthermore, focused primarily on street prostitution, much research and the 
prohibitionist stance itself, fails to recognise the diversity of commercial sex work and 
the marked differences that the various modes of work have on sex workers, clients, 
local communities and Scottish society. Research, evidence or testimony which 
refutes the contention that prostitution per se constitutes a form of violence against 
women is dismissed, sidelined or ignored.   

4. The proposals are a retrograde step 
The proposals within Amendment 8 would, if enacted, represent a retrograde step in 
public policy. They would in an instant reverse the slow progress made in public 
policy since the Wolfenden Report (1956-57 Cmnd. 247 Report of the Committee on 
Homosexual Offences and Prostitution). To date that progress has been a principled 
retreat of criminal law from the private sexual morality of consenting adults. That is 
not a policy which is only relevant to past decades. Rather it is one which continues 
to form the basis for progressive law reform, as is evidenced by the work of the 
Scottish Law Commission and the Scottish Parliament in drafting and enacting the 
Sexual Offences (Scotland) Act 2009. 

5. They unfairly discriminate against LGBT people 
The advocated prohibition of prostitution is not only heterosexist in failing to take 
account of LGBT people, it is inherently homophobic. Amongst others, it deliberately 
ignores and seeks to criminalise the male clients of male sex workers. Yet, by 
definition a commercial sex transaction between consenting males is not an act of 
violence against women.   

6. They are an unwarranted interference with the right to a private life 
Amendment 8 goes far beyond criminalising male clients of male sex workers and 
even female clients of male sex workers as a form of ‘collateral damage’. It 
fundamentally denies any sex worker the right to exercise personal autonomy in their 
private lives. With no sound evidence base, and the criminalisation of the clients of 
male sex workers, the provisions would constitute an unwarranted interference with 
the human rights of all sex workers and their clients.  

7. The supposed harm is better addressed outwith the criminal justice system 
Prohibitionists seek to outlaw all sex work on the grounds that it is part of the 
systematic inequality of women. The remedies to such structural problems that may 
be related with commercial sex work lie beyond the blunt instrument of the criminal 
justice system. They must be properly addressed through education, health and 
social services. 

8. The implications for the safety of sex workers and public health are 
unacceptable 
Enacting the provisions in Amendment 8 will not end commercial sex work in 
Scotland, for the same reasons and in the same way that the prohibition on brothels 
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has not eradicated brothels from Scotland. Rather, these provisions would further 
endanger sex workers and public health, driving commercial sex work even further 
underground and putting sex workers beyond the reach of health and support 
services which they need and Scottish citizens wish them to have. For a committee 
of the Scottish Parliament, currently sitting in a city which has historically had a 
relatively high incidence of heterosexual HIV infection the negative implications of 
Amendment 8 for the provision of health services to sex workers and their clients 
should be a decisive factor.       

 
Andrew R. Wilson 
17 March 2010 
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