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Amendment 378 
 
Introduction 
 
The Christian Institute is a non-denominational charity established for the 
promotion of the Christian faith. We have over 3,000 supporters throughout 
Scotland, including 530 churches and church leaders. The Institute holds to 
the mainstream historic beliefs of Biblical Christianity. We have strongly 
opposed attempts to censor religious or ethical debate using the criminal law. 
We opposed the religious hatred offence, which in theory applied only to 
England and Wales, but would in practice have profoundly affected Scotland.1  
 
Amendment 378 introduces a new offence of “Threatening, alarming or 
distressing behaviour”. The very low threshold and extremely wide breadth of 
the offence as drafted give rise to serious free speech concerns. The offence 
introduces a speech crime. Religious believers could easily use the offence to 
silence their critics. But that is not what we want.   
 
In England and Wales there have been shocking cases of unacceptable 
interference with free speech caused by public order and hate crime 
legislation. With a separate legislative framework, Scotland has been largely 
untouched by such cases, but this proposed new offence would bring with it a 
serious risk of free speech being inhibited. 
 
Low threshold and broad scope 
 
At its most extreme, the draft offence criminalises private behaviour which is 
not intended to cause fear, alarm or distress, and causes no one fear, alarm 
or distress. A huge range of conduct is caught by the offence. Our concern is 
not at the upper end: stalking and domestic violence must, of course, be 
criminalised. However, at the lower end, we are very concerned that the 
offence will restrict free speech. 
 
The following scenarios could all be argued to fall within the ambit of the 
offence: 
 

• A cartoonist produces images of Mohammed. Muslims say they are 
distressed by such a representation of their central religious figure. 

                                                 
1 The Impact on Scotland of the Racial And Religious Hatred Bill, Herbert A. Kerrigan QC and 
Neil Addison - Barrister, 5 October 2005, paras 10-12, (available at 
http://www.christian.org.uk/scotland_archive/religioushatred/kerrigan&addison_opinion.pdf as 
at 17 March 2010) 
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• A boy holds up a sign outside a building owned by the Church of 
Scientology which reads: “Scientology is not a religion, it is a dangerous 
cult.”   

• A Glasgow art gallery has an exhibition featuring the Bible, inviting those 
who feel excluded from it to ‘write themselves back in’. Obscene and 
offensive messages are scrawled over the Bible. Christians are 
distressed.  

• A well known advocate of atheism speaks at a public debate at St 
Andrew’s University, in which he likens Christian belief in Christ to belief 
in fairies. He also makes parallels between raising children as Christians 
with forms of child abuse. A number of Christians present at the debate 
are shocked and distressed by these comments. 

• A group campaigning against field sports holds a demonstration on the 
occasion of a local hunt near Dumfries. In a leaflet they give out to 
passers-by there is a picture of a seriously injured animal caught, which 
distresses some of the recipients. 

 
Some of these situations have already arisen in Scotland. None of them 
would be intended to fall within a stalking offence. However, the threshold and 
scope of the offence as drafted mean that it is entirely possible such incidents 
would be covered by the wording. There is also a clear danger that an offence 
with such a low threshold will lead to the criminal law intervening in legitimate 
debate and will encourage people to use complaints to the police in an 
attempt to silence those who disagree with them. 
 
The willingness of some to try to get the police involved in order to silence an 
opposing viewpoint was amply demonstrated by Patrick Harvie MSP in 2006. 
After Mario Conti, the Roman Catholic Archbishop of Glasgow, said in a 
sermon that marriage had been undermined by the introduction of civil 
partnerships, Mr Harvie asked the police to investigate the Archbishop’s 
remarks. Mr Harvie said: “What he [Conti] said was clearly homophobic. This 
is a matter for the police.”2

 
Introducing an offence with a low threshold like amendment 378 could serve 
to encourage such complaints against perfectly legal statements or activity, 
with an inevitable detrimental effect on free speech. Part of this detriment is 
the chilling effect – the culture of fear that is created when people are led to 
believe that the law criminalises far more than it actually does. People begin 
to censor themselves because they have been intimidated by the threat of the 
law being used against them, and this shuts down debate. 
 
The justification for the new offence 
 
We accept that the criminal law must be able to deal with “a wide range of 
behaviours constituting stalking” as the Government’s February news release 
stated.3 However, the definition of this offence is far broader than is 

                                                 
2 Sunday Herald, 15 January 2006 
3 Scottish Government Press Release, Move to Strengthen Law on Stalking, 21 February 
2010 
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necessary to criminalise stalkers. In fact, by the Government’s own 
admission, the offence is not “limited in scope to stalking related activity”.4 
The offence is also designed to cover other areas, such as domestic abuse.5

 
Both stalking and domestic abuse are matters that the criminal law must 
address. However, attempting to do both within an ‘all singing all dancing’ 
single offence is, we submit, unwise, and perhaps explains the dangerous 
breadth of amendment 378. 
 
Section 5 of the Public Order Act 1986 
 
The drafting of the new offence invites a comparison with the public order 
offence of causing harassment, alarm or distress, which exists in England and 
Wales. Under section 5 of the Public Order Act 1986 (see appendix A), a 
person commits an offence if he engages in “threatening, abusive or insulting” 
conduct “within the hearing or sight of a person likely to be caused 
harassment, alarm or distress thereby”.  
 
Whilst there are differences between amendment 378 and section 5, there are 
striking similarities: 
 

• The words “alarm” and “distress” are used in both offences, indicating 
that the potential impact of the behaviour on the victim is of the same 
order of seriousness.  

• Neither offence requires that harassment/fear, alarm or distress be 
intended. 

• Neither offence requires it to be proven that someone is actually caused 
harassment/fear, alarm or distress. 

• In both cases, written and spoken words are included as part of the 
conduct which could constitute the offence. 

 
In fact, the threshold of amendment 378 appears to be significantly lower, and 
the requirements of the offence therefore more easily met, than those of 
section 5: 
 

• The offence under amendment 378 could take place in private, opening 
up the possibility that it could occur when both the perpetrator and the 
other person are inside a dwelling. This is explicitly excluded from the 
scope of the section 5 offence (section 5(2)). 

• “Psychological well-being” is potentially more subjective and has a 
potentially lower threshold than anything in section 5.  

• The element of ‘reasonableness’ in the section 5 offence is arguably a 
stronger safeguard. It incorporates an objective assessment of all the 
facts of the case including the alleged perpetrator’s circumstances and 
not just how the facts may appear to a “reasonable person”. There is 
therefore greater scope for mitigating factors to be taken into account in 
section 5 than amendment 378. 

                                                 
4 Loc cit 
5 Loc cit 
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The issue of threshold is important because we would like to cite two cases of 
the use of section 5 to indicate the problems of its threshold, and therefore 
why we are concerned about the introduction of an offence with a similar 
threshold in Scotland. The dangers are even more acute when it is considered 
that the potential sentence in the new draft offence is considerably heavier 
than that under section 5. 
 
Ben and Sharon Vogelenzang 
In 2009 Christian hotel owners Ben and Sharon Vogelenzang were 
prosecuted under section 5 of the Public Order Act as a result of a religious 
debate over breakfast. The accusation was made against the couple by a 
Muslim guest who had been staying at their hotel. The case against the 
Vogelenzangs was dismissed last December by District Judge Richard 
Clancy.6  
 
Even after the judge had dismissed the case, the Crown Prosecution Service 
maintained that there had been enough evidence for a realistic chance of 
conviction. CPS lawyer Nicola Inskip said: “In looking at the evidence in this 
case we had to consider whether there was any evidence that the defendants 
had caused harassment, alarm or distress…we were satisfied that there was 
sufficient evidence for a realistic prospect of conviction”.7  
 
The readiness of the CPS to pursue a case against a couple over a religious 
discussion shows the danger of an offence drafted in such broad terms. It 
must be noted that even though the Vogelenzangs were found innocent, the 
consequences of the prosecution have been severe for them, particularly in 
terms of its financial impact on their business. Offences with a low threshold 
of this sort have an impact well beyond just those who are convicted. 
 
Harry Hammond 
Perhaps the most alarming case of injustice under section 5 is that of the 
pensioner Harry Hammond, who suffered from Asperger Syndrome, a form of 
autism. Sufferers can lack awareness of the effect their behaviour is having 
on others. When preaching in Bournemouth town centre, Mr Hammond held 
up a sign saying: “Stop Immorality”, “Stop Homosexuality”, “Stop Lesbianism”, 
“Jesus is Lord”.8 Mr Hammond was physically attacked by a group of 
protesters. Despite being forced to the ground and having mud and water 
thrown over him, it was Mr Hammond who was arrested, prosecuted and 
convicted under section 5 of the Public Order Act. One of the police officers 
on duty disagreed with his colleague over the arrest and he appeared as a 
witness for the defence.9 Peter Tatchell described Mr Hammond’s conviction 

                                                 
6 The Daily Telegraph, 10 December 2009 
7 BBC News Online, 9 December 2009, see 
http://news.bbc.co.uk/1/hi/england/merseyside/8404212.stm as at 15 March 2010 
8 Ahdar, R and Leigh, I, Religious Freedom in the Liberal State, OUP, 2005, page 377 
9 The Mail on Sunday, 5 May 2002 
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as “an outrageous infringement of free speech”.10 A leading textbook on this 
area of law calls the court’s rationale “grossly inadequate” 11 and says the 
decision “puts the expression of all controversial ideas at risk of punishment 
under the Public Order Act”.12

 
The obvious concern is that amendment 378, because of its broad drafting 
and consequently similar threshold to section 5, would give rise in Scotland to 
cases like Hammond or the Vogelenzangs. There is no reason to believe from 
the face of the amendment that either of these sets of facts would be outside 
the scope of the proposed new offence. 
 
Criticism of section 5 
The existing drafting of section 5 of the Public Order Act 1986 has been 
strongly criticised from several quarters, not least the Westminster 
Parliament’s Joint Committee on Human Rights (JCHR). Two recent reports 
have attacked the low threshold of the offence. In March 2009, the Committee 
stated: 
 

“In our view, section 5 of the Public Order Act gives the police a wide 
discretion to decide what language or behaviour is ‘threatening, 
abusive or insulting’. …We consider that the Government should 
amend section 5 of the Public Order Act 1986 so that it cannot be used 
inappropriately to suppress the right to free speech, by deleting the 
reference to ‘insulting’ language.”13

 
The JCHR focused here on the issue of “insulting” being incorporated in the 
definition of the offence. However, we submit that amendment 378 has an 
even deeper flaw.  
 
The only stipulation in amendment 378 about the nature of the behaviour is 
that it is likely to cause fear, alarm or distress to the reasonable person. The 
conduct which constitutes the offence is therefore only defined in terms of its 
potential consequences rather than its own offensive nature. There is no 
requirement that the conduct be threatening, abusive or insulting, let alone 
only threatening or abusive. The conduct simply needs to have the potential to 
cause distress. Such a threshold is much lower than the one criticised in 
England and Wales, and represents an even greater threat to free speech. 
 
Human rights campaigning organisation Liberty submitted evidence to the 
JCHR expressing its concern about the use of section 5. Liberty said: 
 

“Liberty has recently had cause for concern in relation to the 
application of section 5 of the POA. …On 10 May 2008, a young 

                                                 
10 Guardian Online, 10 October 2007, see 
http://www.guardian.co.uk/commentisfree/2007/oct/10/hatespeechvfreespeech as at 15 
March 2010 
11 Hare, I and Weinstein, J (Eds) Extreme Speech and Democracy, OUP, 2009, page 32 
12 Ibid, page 40 
13 House of Lords, House of Commons Joint Committee on Human Rights, Session 2008-09, 
HL Paper 57, HC 362, page 54, para. 1.180 
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person was issued a summons by the City of London Police for 
refusing to remove his sign which read: “Scientology is not a religion, it 
is a dangerous cult.” The boy was taking part in a group protest outside 
the Church of Scientology’s central London headquarters and the 
police said that his use of the word “cult” violated section 5. Although 
City of London police later informed the boy that the prosecution would 
not be pursued, Liberty has concerns over police policy in this area and 
the chilling effect of such cases on legitimate free speech.”14

 
Cases such as Hammond, the Vogelenzangs and the Scientology example 
cited by Liberty only arise because of the way section 5 is drafted. It is 
extremely broad, allowing the police too much discretion and creating a 
situation in which they believe certain activity is contrary to the law when the 
offence in question was never intended by legislators to be applied so widely. 
This is the clear danger of amendment 378, which is simply too broad for the 
role the Government claims it is intended to fulfil.  
 
Amendment 378 - a sweeping public order offence 
 
The headline of the Government’s news release (“Move to strengthen law on 
stalking”) simply does not reflect the draft offence that has been brought 
forward. As has been shown, amendment 378 does not resemble a stalking-
specific offence, but is much more akin to a general public order offence.  
 
Rhoda Grant MSP’s amendment 402 is specifically targeted at stalking and to 
that extent would seem much more likely to achieve its aim without the 
unintended consequences for free speech that amendment 378 could have. 
Inherent in any stalking offence should be the requirement for a course of 
conduct, i.e. a minimum of two instances of behaviour. This is the key feature 
of the offence of stalking under the Protection from Harassment Act 1997 in 
England and Wales (see appendix B), and is also a feature of Rhoda Grant’s 
amendment. 
 
As drafted, amendment 378 is a sweeping public order offence which would 
apply in a whole range of circumstances, carrying such a low threshold and 
such a heavy sanction that it represents a serious threat to free speech. 
Experience of a similar offence in England and Wales has shown the 
problems such a threshold can cause. The offence is unsuitable for its 
intended purpose of dealing with stalking and needs to be radically redrafted. 
 
 
The Christian Institute 
17 March 2010 
 

                                                 
14 Memorandum from Liberty, House of Lords, House of Commons Joint Committee on 
Human Rights, Session 2008-09, HL Paper 47-2, HC 320-2, vol. 2, Ev. 161, para. 21 

6 



CJL/S2/65 

APPENDIX A 
 
Public Order Act 1986 
Part I New Offences 
 

5  Harassment, alarm or distress15  
 

(1)     A person is guilty of an offence if he-- 
(a)     uses threatening, abusive or insulting words or behaviour, or 
disorderly behaviour, or 
(b)     displays any writing, sign or other visible representation which is 
threatening, abusive or insulting, 

 
within the hearing or sight of a person likely to be caused harassment, 
alarm or distress thereby. 
(2)     An offence under this section may be committed in a public or a 
private place, except that no offence is committed where the words or 
behaviour are used, or the writing, sign or other visible representation is 
displayed, by a person inside a dwelling and the other person is also inside 
that or another dwelling. 
(3)     It is a defence for the accused to prove-- 

(a)     that he had no reason to believe that there was any person within 
hearing or sight who was likely to be caused harassment, alarm or 
distress, or 
(b)     that he was inside a dwelling and had no reason to believe that the 
words or behaviour used, or the writing, sign or other visible 
representation displayed, would be heard or seen by a person outside 
that or any other dwelling, or 
(c)     that his conduct was reasonable. 

(4)     . . . 
(5)     . . . 
(6)     A person guilty of an offence under this section is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

 
 

                                                 
15 NOTES: Sub-ss (4), (5): repealed by the Serious Organised Crime and Police Act 2005, ss 
111, 174(2), Sch 7, Pt 1, para 26(1), (5), Sch 17, Pt 2 
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APPENDIX B 
 
Protection from Harassment Act 1997 
 
England and Wales 
 
1  Prohibition of harassment16  
 
(1)     A person must not pursue a course of conduct-- 
(a)     which amounts to harassment of another, and 
(b)     which he knows or ought to know amounts to harassment of the other. 
 
[(1A)     A person must not pursue a course of conduct-- 
(a)     which involves harassment of two or more persons, and 
(b)     which he knows or ought to know involves harassment of those 
persons, and 
(c)     by which he intends to persuade any person (whether or not one of 
those mentioned above)-- 
(i)      not to do something that he is entitled or required to do, or 
(ii)     to do something that he is not under any obligation to do.] 
 
(2)     For the purposes of this section, the person whose course of conduct is 
in question ought to know that it amounts to [or involves] harassment of 
another if a reasonable person in possession of the same information would 
think the course of conduct amounted to [or involved] harassment of the other. 
(3)     Subsection (1) [or (1A)] does not apply to a course of conduct if the 
person who pursued it shows-- 
(a)     that it was pursued for the purpose of preventing or detecting crime, 
(b)     that it was pursued under any enactment or rule of law or to comply with 
any condition or requirement imposed by any person under any enactment, or 
(c)     that in the particular circumstances the pursuit of the course of conduct 
was reasonable. 
 
2  Offence of harassment17  
 
(1)     A person who pursues a course of conduct in breach of [section 1(1) or 
(1A)] is guilty of an offence. 
(2)     A person guilty of an offence under this section is liable on summary 
conviction to imprisonment for a term not exceeding six months, or a fine not 
exceeding level 5 on the standard scale, or both. 
 
(3)     . . . 

                                                 
16 NOTES: Sub-s (1A): inserted by the Serious Organised Crime and Police Act 2005, s 
125(1), (2)(a); Sub-s (2): words "or involves" and "or involved" in square brackets inserted by 
the Serious Organised Crime and Police Act 2005, s 125(1), (2)(b); Sub-s (3): words "or (1A)" 
in square brackets inserted by the Serious Organised Crime and Police Act 2005, s 125(1), 
(2)(c). 
17 NOTES: Sub-s (1): words "section 1(1) or (1A)" in square brackets substituted by the 
Serious Organised Crime and Police Act 2005, s 125(1), (3); Sub-s (3): repealed by the Police 
Reform Act 2002, s 107(2), Sch 8. 
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