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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from the Law Society of Scotland 
 
I refer to the call for written evidence from the Scottish Parliament’s Justice 
Committee with regard to amendments lodged for Stage 2, which the Committee 
considers raise significant new issues which were not considered during the 
Justice Committee Stage 1 enquiry. 
 
The Criminal Law Committee of the Law Society of Scotland (“the Committee”) 
has had an opportunity to consider the issues raised in terms of these 
amendments and should like to respond as follows:- 
 
New offences relating to stalking 
 
The Committee has considered this group of amendments and has also 
considered the opinion of the Court delivered by the Lord Justice General in the 
Appeal by Mark Harris against HMA (2009 HCJAC 80). 
 
In all the circumstances, the Committee question whether it is necessary to have 
a narrower definition enshrined in statute with regard to the crime of breach of 
the peace, which is of course a crime of effect and covers a variety of courses of 
conduct at common law where intent does not require to be proved.  
 
Moreover, it is the Committee’s view that the decision in Harris does not mean 
that private conduct does not amount to breach of the peace, but simply that 
there may be a defence to breach of the peace where the conduct complained of 
took place in private.  The High Court in its reasoning in Harris stated that where 
conduct complained of did take place in private, there should be evidence that 
there was a realistic risk of the conduct being discovered. 
 
In all the circumstances, the Committee notes that both Amendments 402 and 
387 narrow the range of criminality with regard to the common law crime of 
breach of the peace and also require the conduct to be committed intentionally. 
 
The Committee highlights the offences as listed in the Telecommunications Act 
1984 and in particular refers to Section 43 of the 1984 Act whereby a person who 
 
(a) sends, by means of a public telecommunications system, a message or other 
matter that is grossly offensive or of an indecent, obscene or menacing 
character; or 
 
(b) sends, by those means, for the purpose of causing annoyance, 
inconvenience or needless anxiety to another, a message that he knows to be 
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false, or persistently makes use for that purpose of a public telecommunications 
system, shall be guilty of an offence and liable on summary conviction to 
imprisonment for a term not exceeding 12 months or a fine not exceeding Level 5 
on the standard scale, or both. 
 
The Committee notes that certain aspects of stalking may of course be 
prosecuted in terms of the 1984 Act and would also refer to the Protection from 
Harassment Act 1997 whereby a victim can apply for a civil order against a 
person who is pursuing a course of conduct which amounts to harassment or 
occurs in circumstances where it would appear to a reasonable person that it 
would amount to harassment. 
 
In terms of Section 9 of the 1997 Act, a breach of a Non Harassment Order is 
punishable by five years' imprisonment following upon conviction on indictment 
and one year's imprisonment following upon a summary conviction. 
 
On the basis, however, that the Scottish Parliament legislates for a new offence 
of stalking, the Committee believes intent will have to be proved as provided for 
in the amendments but  has concerns with regard to the provision at Amendment 
378 that the behaviour is directed at anyone in particular, and with regard to 
Amendment 402 that conduct could  be with “any  other person” as opposed to 
the complainer as being too widely drafted. 
 
Sentencing for knife crime 
 
The Committee notes the terms of Amendment 10, which seeks to amend 
Section 49 of the Criminal Law (Consolidation) (Scotland) Act 1995 by obliging 
the Court to impose a sentence of imprisonment of at least 6 months (with or 
without a fine), unless the Court is of the opinion that there are exceptional 
circumstances relating to the offence, or to the offender which justify not doing so 
(as amended by Amendment 10A which increases the sentence to 2 years (with 
or without a fine) unless the Court is satisfied, having regard to all the 
circumstances, that there are grounds for mitigating the normal circumstances of 
the conviction and thinks fit to order the offender to be imprisoned for a shorter 
period or not to order the offender to be imprisoned. 
 
The Committee is of the view that it can be difficult to produce genuine 
exceptional circumstances as outlined in Amendment 10 and accordingly 
possession of a knife without reasonable excuse may oblige the Court to impose 
a custodial sentence where one was not appropriate. 
 
The Committee notes that the Scottish Parliament’s Public Petitions Committee 
held a knife crime debate on Friday 23 January 2009, at which the Committee 
was represented by Peter Lockhart, Solicitor, Ayr. 
 
It is the Committee’s understanding that, following this debate, the consensus of 
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those participating was that mandatory minimum custodial sentences was not the 
way forward. 
 
The Committee would, however, respectfully suggest that this is a matter which 
would require further parliamentary scrutiny and debate, and would be required 
to consider an evidence base which points to minimum mandatory custodial 
sentences with regard to possession of knives, being an effective measure put in 
place in order to reduce knife crime. 
 
The Committee also notes from recent reports that the average custodial 
sentence with regard to possession of knife crime has risen by almost two thirds 
over the last two years. 
 
Offence of engaging in paid for sexual activity (and related new offences) 
 
The Committee would refer to its comments above in that this is perhaps a 
matter which is worthy of further parliamentary scrutiny and debate. 
 
In particular, the Justice Committee may wish to ascertain the number of 
successful prosecutions obtained under the recently enacted Prostitution (Public 
Places) (Scotland) Act 2007. 
 
The Committee notes, however, that, unlike the 2007 Act, there is no “relevant 
place” and highlights potential difficulties in the enforcement of these proposed 
provisions should these new offences be committed in private. 
 
I trust that these comments are of some assistance. 
 
 
Alan McCreadie 
Deputy Director, Law Reform  
17 March 2010 
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