
CJL/S2/53 

Justice Committee 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 

Written submission from Dr Cyrus Tata 
 

Amendments 8, 10 and 10A 
 
Amendment 8 
 
How is ‘engaging in paid-for sexual activity’ to be determined? 
 
Section 8 will result in confusion.  
 
First, how should ‘sexual activity’ to be defined?  
 
How will the law decide whether or not an activity is ‘sexual’? What does and doe 
not count as ‘engage’? Is this to include non-physical activity, such as that 
conducted by phone, email, text-messaging, or paid-for transmissions of sexual 
activity etc? Should it include ‘escort’ work? Is ‘sexual’ to be defined objectively, 
or, subjectively? What will and will not count as ‘sexual activity’ and according to 
what principle? What is to be the test of whether or not ‘sexual activity’ has been 
committed? The implementation and policing of such legislation will not only 
problematic but is also likely to subject the law to ridicule.  
 
How should ‘paid for’ be defined?  
 
Will this include only monetary payment, or, will it include the provision of ‘gifts’ 
and/or payments-in-kind? Presumably the aim must be to target sexual activity 
which is purchased in a transaction. It would surely be anomalous only to focus 
on monetary payment alone and will create a huge loophole. At the same time, 
however, the more logical and broader definition will criminalise a huge range of 
explicit and implicit exchanges in which sexual activity is engaged in-return-for 
some apparent benefit. Logically, it will include all kinds of explicit and implicit 
arrangements, incorporating transactions between people in on-going 
relationships.  
 
Amendment 8 will expose vulnerable women and men working in 
prostitution to even less protection, not more.  
 
The proposed amendment 8 is likely to have the overall effect of making sex 
work more covert, more marginal, more dangerous and more likely to inhibit the 
vital work of services trying to assist vulnerable people working in prostitution.  
It will also inhibit the work of police in investigating assaults, rapes and murders 
of people working in prostitution: witnesses are far less likely to be willing to 
come forward if they may be the subject of criminal charges.  
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Amendments 10 and 10A: Mandatory sentences for unlawful possession of 
knives. 
 
What are the reasons for wishing to introduce mandatory minimum sentences? 
There tend to be two main arguments among politicians who have wanted 
mandatory sentencing: general deterrence; and secondly to ensure certainty in 
sentencing by eradicating (or nearly eradicating) judicial discretion in sentencing 
individuals. 
 
1. Mandatory sentencing leads to injustice. 

 
Mandatory sentencing is, by definition, insensitive to individual differences 
between cases, in terms of both the relative seriousness of the offence and 
the individual brought to court. It turns judges into machines. Sentencing 
becomes rigid and leads to perverse results (see below). It is welcome that 
there are ‘escape clauses’ in both Amendment 10 and 10A which allow judges 
to depart from the norm. However, on the other hand, to the extent that these 
escape clauses have an impact they defeat the very claim of automatic 
mandatory sentencing. (see point 10 below). 
 

2. The ‘general deterrent’ effect of mandatory sentencing is weak-to-
negligible. 
 
This is not to deny that there will be some individuals who can be deterred, but 
the overall evidence is that where mandatory sentencing has been tried before 
it has done little if anything to reduce crime. General deterrence can work but 
only if certain assumptions are made. Most importantly, deterrence relies on 
the assumption that the people being targeted are careful, rationally-
calculating individuals who think through their long-term futures, and are not 
impulsive or feckless. It also the assumption that people will expect to be 
caught. This works well for certain kinds of offences (e.g. traffic offences like 
speeding) which are relatively easy to detect. The carrying (as opposed to 
using) of knives is by its nature concealed and thus much more difficult to 
detect. 

 
3. To the extent that general deterrence can work, we should expect 

displacement. 
 
The broader empirical research literature about general deterrence underlines 
the point that to the extent that it can work, policy-makers should expect 
adaptation and displacement. While the overall effect of these amendments is 
likely to be minimal (and far less than other preventative initiatives), a few 
individuals may well think-through the penal consequences and, (assuming 
there is a huge increase in detection rates), opt to change their behaviour. 
However, it would, of course, be naïve to suppose that these rationally-
calculating individuals will not consider carrying alternative types of weapons 
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which are not covered by mandatory minimum penalties. This then begs the 
question: why not extend such penalties to the carrying of all weapons?  
 

4. Proportionality. Why single out the carrying of pointed/bladed weapons 
and not a range of other offences which also cause great public 
concern?  

 
If the argument is ‘x crime is a scourge therefore mandatory minimum 
sentences must be introduced’, why not also pass legislation making it 
mandatory that judges must give minimum sentences (at whatever level) for 
say, the carrying of other kinds of weapons; possessing so-called ‘date-rape’ 
drugs; possession of child pornography, etc? What is the difference of 
principle? 
 

5. Mandatory sentencing leads to perverse results. 
 
Mandatory minimum sentences have perverse results. By singling out the 
carrying of knives for mandatory minimum sentences, people who carry and 
brandish weapons other than knives will often be treated more leniently than 
people who are convicted of carrying a knife (but without any attempt to use 
it). Let us imagine, for instance, the convictions of two young men from the 
same neighbourhood and with roughly similar backgrounds. Eric is convicted 
of one charge of carrying a knife, but not of any attempt to brandish, nor to 
use it nor issue any threats to so. His is the standard kind of offence at which 
this proposed legislation is aimed. Eric must be sentenced to the mandatory 
term (six months under Amendment 10, or, two years under Amendment 
10A). Peter, on the other hand, is convicted of  also brandishing a different 
offensive weapon (ie not a bladed/pointed weapon). The sentence in Peter’s 
case is a discretionary matter and a shorter custodial sentence is passed than 
in Eric’s case. The sheriff recognises the absurdity – since Eric’s behaviour is 
patently more serious- but there are no exceptional or mitigating 
circumstances in Peter’s case to permit a departure from the automatic 
sentence.  
 

6. Mandatory sentencing shifts discretionary power from the sentencing 
judge to the prosecutor. 
 
In most cases there is more than one charge which the prosecution can 
choose to bring and there is an element of discretion in how to do so, including 
whether or not bring certain charges and in what forms. Under mandatory 
sentencing the prosecutor greatly increases his/her power at the expense of 
the judge. The decision as to how to prosecute a case effectively becomes the 
sentencing decision as well: prosecutors become de facto sentencers and the 
judge’s role is correspondingly diminished. This would be a retrograde step, 
not least since judicial decision-making is inherently more open and more 
challengeable than prosecutorial decision-making. 
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7. Mandatory minima laws contradict the policy drive to achieve greater 

efficiency in the justice system.  
 
Where penalties are mandatory minima there tend to be fewer guilty pleas 
than when they are discretionary.1 This runs contrary to the aims of 
successive governments in trying to speed-up the justice system; will be a 
drain on precious resources at a time of major public spending cuts; and will 
cause witnesses additional and inconvenience and anxiety. 
 

8. Amendment 10A requires a mimimum custodial sentence of two years 
and thus will always have to be set for jury trial.  
 
A consequence of amendment 10A means that where prosecutors choose to 
prosecute a case where there is a knife-carrying element the case will 
automatically have to be brought as a jury-triable procedure. This is 
because a custodial sentence of two years or more (the mandatory minimum 
specified by Amendment 10A) can only be passed under jury-triable (solemn) 
procedure. As the Committee will be aware, jury trial procedure is much 
stricter than summary procedure and has historically been reserved for 
extremely grave matters such as rape, treason, and murder. If prosecutors are 
applying the law they will be forced to prosecute every single eligible alleged 
knife-carrying case under jury-triable procedure.2 Will that be an efficient or 
sensible way to proceed? 
 

9. Adaptive prosecutorial behaviour.  
 

Given the near-automatic nature of mandatory minima, prosecutorial decision-
making will, in fact, probably adapt in different parts of the country and in 
different ways, (as it has in other countries where mandatory mimima has 
been tried).  For example, a study conducted by the United States Sentencing 
Commission found that prosecutors only filed charges in around one quarter of 
eligible cases. To avoid what many prosecutors (and judges) regarded as 
potentially unjust or unworkable consequences3, many prosecutors 
circumvented mandatory mimima by bringing different charges.4  
 

                                                            
1 For example, the US Sentencing Commission found that trial rates were 250% higher for 
offences carrying a mandatory minimum sentence.  
2 It would not be lawful for prosecutors to depart from this – under Amendment 10A such 
departures can only be determined by the judge. 
3 D. Provine (2002) ‘Sentencing Policy and Racial Justice’ in C. Tata and N. Hutton (eds) 
Sentencing & Society: International Perspectives (Ashgate) 
4 M.Tonry (1996) Sentencing Matters (Oxford University Press) 
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10. ‘Escape clauses’ can only lead to subsequent criticism.  
 

Escape clauses (which allow ‘departures’ from the basic automatic character 
of the amendments) will operate either too restrictively or too permissively.5 
Their effect will be to stoke public cynicism about law and criminal justice. 
Amendments 10 and 10A are drawn slightly differently, but both are 
problematic because both begin with the ‘headline’ claim that the law will 
require that knife-carrying automatically mandates a minimum custodial 
sentence. Both amendments are being touted to the public as ensuring 
certainty and automatic consequences. If either escape clause is interpreted 
very restrictively it is bound to lead to cases of obvious injustice. On the other 
hand, if it interpreted permissively then it defeats the point of mandatory 
sentencing and will only increase public cynicism. 
 

11. Mandatory minimum sentences have been tried before.  
 

Both at national and state level, the USA has had the most experience of 
mandatory minima. Ironically, at the time Scotland is considering this move 
across the USA mandatory minima are being reversed6. 
 

12. There are many far more effective ways that Parliament can seek to 
shape sentencing and encourage certainty.  

 
There are much more effective techniques which can encourage certainty in 
sentencing, including the use of a Sentencing Information System so that 
judges can have all the information available to them about sentencing 
patterns for certain kinds of cases, recent legislation, and narrative judicial-
created Guidelines created in conjunction with a sentencing council.  

 
Mandatory sentencing is a distraction from the serious, painstaking work of 
crime reduction. What we need to be concentrating on is supporting and 
resourcing the much more difficult but productive preventative strategies (joined-
up between police, health, social services) which can and do work.   
 
 
Dr. Cyrus Tata 
Centre for Sentencing Research 
Law School, Strathclyde University 
17 March 2010 

                                                            
5 D. Van Zyl Smit (2002) ‘Mandatory Sentences: a Conundrum for the New South Africa?’ in C. 
Tata and N. Hutton (eds) Sentencing & Society: International Perspectives (Ashgate) 
6 N.Porter (2010) The State of Sentencing 2009: Developments in Policy and Practice 
(sentencing project) 
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