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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from Action Scotland Against Stalking 
 
Scottish Government’s proposed amendment for anti stalking 
legislation.  
 
I am delighted the Scottish Government is taking forward an amendment but 
having looked at the proposed legislation there are one or two matters which 
cause us some concern.  
 
We feel that the omission of stalking as a specific named crime and defined 
behaviour is an omission which could lead to an abuse of this proposed 
legislation by those guilty of the crime.  
 
Our major concern is that the Scottish Government’s proposed amendment is 
so general, it will result in no change in court sentencing, whereas if stalking is 
specifically identified as a crime where the behaviours involved are broadly 
categorised within a specific framework, it leaves no room for any ambiguity. 
This has already been achieved in many other countries and American States 
and not without good cause or reason.  It narrows the focus of sentencing and 
gives weight to the severity of the crime.  
 
Stalking is not just simply threatening, alarming and distressing behaviour but 
can be frequently a precursor to violence, rape and murder.  Whilst any 
threatening, alarming and distressing behaviour may disrupt lives it does not 
necessarily carry the implicit or explicit threat of violent action and may not 
necessary cause the psychological damage commonly experienced by 
stalking victims. 
 
It is for this reason stalking needs to stand alone separately and individually 
and it is only through this that the severity of the crime will be fully identified, 
acknowledged and appreciated.  
 
Identifying stalking as a specific crime, rather than being treated as an 
example of threatening, alarming or distressing behaviour, will encourage the 
correct interventions to be put in  place at a much earlier stage.  
 
The Scottish Government’s proposal does not differentiate between 
threatening, alarming and distressing behaviour which can occur within 
Breach of the Peace legislation and stalking - for example: someone throwing 
a brick into a crowd of people as opposed to a dedicated campaign of terror 
conducted by one individual against another specific individual.  
 
Stalking is not a general anti social behaviour: it is a targeted terrorist attack 
against a chosen individual. Stalking and threatening, alarming and 
distressing behaviour are therefore worlds apart in terms of behaviour, 
context, intent and impact. 
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The concept of stalking, what it is and what it means already exists within 
public consciousness. 
 
Whilst the term stalking is a euphemism for a particular phenomenon which 
involves motive, intent and purpose it is none the less  a shared global 
concept understood by all within every public and private domain of society 
and the term widely used by the media. 
 
It is time our legislation utilised this shared knowledge and understanding and 
caught up with the reality of stalking and its deviant behaviours by placing it 
within its own legislative framework, which proves not just a clear legislative 
definition but an operational definition which identifies the motive, the mode 
and the perspective.  
 
Society is well aware of what stalking is, but it is the courts, the authorities 
and legislation which do not.  
 
 Rhoda Grant’s amendment has set out to achieve this.  It has recognised the 
disparity between public and legislative awareness and has attempted to 
close this gap.   
 
 Rhoda Grant’s amendment has also helped operationally define the broad 
categories of behaviour which constitutes stalking. Stalking consists of a 
broad category of behaviours. As we are well aware a stalker does not 
concentrate on one specific act of stalking or category of acts, but a 
constellation of several acts. It is the constellation of acts which is a very 
important element of stalking and these are defined within Rhoda Grant's 
amendment thus providing clarity and better operational  precision.    
 
The individual acts may not initially be construed as threatening by the 
recipient but when viewed as a whole stalking can be identified as occurring.  
 
It is important to avoid invalidation on vagueness grounds.  
 
Whilst the law does not need to define the forbidden conduct with 
mathematical precision, it does need to distinguish the blurriness between 
lawful activity and stalking activity.  
 
Again Rhoda Grant’s amendment has achieved this.  
 
Stalking by its very nature is a silent and hidden crime describing behaviours 
between one individual  and another and unless it is named and the behaviour 
defined specifically within a legislative framework it will continue to remain 
hidden thereby putting 1 in 6 women and 2% of men at risk.   
 
Because threatening, alarming and distressing behaviour is such a broad term 
it is hard for implementation of legislation to be consistent across the board.  
By defining stalking as a specific and named crime, consistency of application 
of legislation will be easier to achieve and the amendment will be seen as 
having more power in the public perception.  
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The Scottish Government’s proposed amendment has failed to address key 
areas to protect victims of stalking behaviour.   
 
Therefore, in conclusion, my argument is against any legislation which fails to 
name the crime specifically, accurately or appropriately. Placing stalking 
under a law which is not specifically tailored to this particular and unusual type 
of crime will result in it being unconstitutionally vague, when “the forbidden 
range of behaviour” is so poorly defined that a person or persons of common 
intelligence must necessarily guess at its meaning and differ as to its 
application, or it is so indefinite that it permits arbitrary arrests or 
discriminatory enforcement.  
 
It is our contention that in failing to take this opportunity to define stalking as a 
specific crime the Scottish Government will be seen as having missed a great 
opportunity to address a social ill which is far more pervasive, damaging and 
dangerous than is acknowledged under the present proposal.  
 
Any anti stalking legislation must set explicit, objective standards for a 
defendant’s actions, knowledge, and the effect of his conduct on his victim. 
 
Whilst the Scottish Government’s amendment is welcome and deals with the 
issues arising out of the Harris case we feel we need Rhoda Grant’s 
amendment to address the crime of stalking.  
 
 
Ann Moulds 
Action Scotland Against Stalking  
1 March 2010 
 


